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Dt0tr(et  of  WiivQinU\,  to  wit ; 

3J(  BE    IT     REMEMBERED,    that    Oil     t!:C 

w^  g^w  twenty  firft  day  of  August,  in  the 
)8(  )l^  thirtieth  year  of  the  Indcpfndhncb 
50(  of  the  United  States  of  America, 
DANIEL  CALL,  of  the  faid  Diftrift,  hath 
depofited  in  this  office,  the  title  of  a  book,  the 
right  whereof  he  claims  as  Author^  in  the  words 
following,  to   wit: 

*'  Rfports  of  CASEi  Argued  and  Adjudge 
"  ed\n  the  Court  of  Appeals  of  Virginia,  bu 
^*  DANIEL  CALL,  Volume  thirds 
In  conformity  to  the  aft  of  the  Congrefs  of  the 
United  States,  entitled,  **  An  aft,  for  the  en- 
couragement of  learning,  by  fecuring  the  copies 
of  Maps,  Charts  and  Books,  to  the  Authors  and 
proprietors  of  fuch  copies  during  the  times  therein 
mentioned,"  and  alfo  to  an  aft  entitled,  *'  An  aft 
fupplemcntary  to  an  aft  entitled,  an  aft  for  the 
encouragement  of  learning,  by  fecuring  the  copies 
of  Maps,  Charts  and  Books  to  the  Authors  and 
proprietors  of  fuch  copies  during  the  times  therein 
mentioned,  and  extendin^^  the  benefits  thereof  to 
the  arts  of  Defigning,  Engraving  and  Etching 
hiftorical  and  other  prints/' 

WILLIAM  MARSHALL. 

Clerk  of  tb§  BhtriS  of  VirginU. 
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B  O  G  L  E  &c. 

agaififf 
C  O  N  W  A  Y's  Ex'ors. 

BOGLE  and  others  furviving  partners  of  Ro. 
bert  Gilchrilt  &   Co.  trought  indebitatus  as* 
iumpsitjor  goods  sold  and  delivered^  againil  Con- 
way's executor,  in   the  Diftrift  Court,     The  de- 
fendant plead  the  aft  of  limitations,  and  the  plain- 
tiff  replied     generally*      Upon    the  trial  of  the 
'^auTe  the  plaintiffs    filed  a    bill    of  exceptions  to 
the  Courts  opinion  ;  which  ftated^  that  the  plain- 
tiffs, in^rder  to  rebut  the  plea  of  the  a6l  of  limita- 
ons,  offered,  in  evidence,  a  record  of  the  Coun- 
ty Court  of  King  George,  in  an  a6\ion  on  the  cafe, 
for  goods  fold  and  delivered,  brought  by  the  plain- 
tiffs againft  thcteftator  of  the  defendants,  in  March 
'774  (settittg  it  forth  in  hac  verba  ;J  and  a  certi- 
ficate of  the  Clerk  of  the  County   Court   in  thefc 
Words,  **  I  do  hereby  certify  that  the  above  record 
**  contains  all    the  proceedings    nhich   appear  to 
**  have  tmken  place  in  our  Office  in  the  fuit  Robert 
'*Gilchrill  8c  Co.  vs.  Francis  Conway,  on  a  parti- 


If  in  a/fufii* 
fil>  the  defen- 
dant plead  th« 
a6t  of  limita- 
tions, and  tht 
plaintiff 
i^ould  avoid 
the  plea  by  a 
loimcr  luit 
httVine  beta 
brought  in 
time,  he  mufi 
reply  tkc  for- 
mer luit  ipeci- 
ally,  and  can- 
not give  it  io 
evidence    un- 
der a  general 
replication  tm 
the  plea. 


a  APRILTERM 

Bogfe  &  Scott  <*culaf  examination  of  the  minutes  ;  all  the  pa- 
'US  "  pers  filed  in  the  caufe  being  put  away  in  a  bun- 

Conway»exV8  u  jj^  indorled  5r/V//-6 /«/>/ on  the  Docket,  which 
**  I  fuppofe  to  contain  thofe  fuits  which  wepe  af- 
**terwalrds  fufpended:**  that  the  defendants  ohjedl- 
cd  to  the  tellimony  ;  and  that  the  Court  would 
not  permit  it  to  be  given  in  evidence  to  the  Jury. 

Verdi6l  and  judgment  for  the  defendants ;  and 
the  pUintiffs  appealed  to  this  Court. — 

Randolph  for  the  appellants.  It  is  clear  there 
was  a  former  fuit,  the  trial  of  which  was  delayed: 
and  the  plaintiffa'  ought  to  have  been  permitted  to 
prove  it.  • 

Brooke   contra*     If  evidence,   as  to  this  faft, 
ought  to  have  been  received  at  all,  the  teflimony 
offered  was  improper  :    For  a  copy  of  the  record, 
and   not  the   certificate  of  the  Clerk,    ought  to 
have  been  produced.     But  no  evidence,  as  to  that 
fa6l,  ought  to  have  been   received.     For  the  plea' 
was  that  the  defendant  dicTnot  affume  within  five 
years;  to  which  the  plaintiffs   replied  generally; 
and  thus  the  parties  were  at  iffue,  upon  the  firigle 
point,  whether  the  defendants  affumed within  five 
years,  or  not  ?  So  that  the  teftimony  had  no  rela- 
tion to  the  iffue,  but  was  entirely  collateral  to  it  ; 
and  therefore  the  Court  very  properly  rejecled  it* 
If  the  plaintiffs  wifhed  to  have  availed  themlelves- 
of  the  evidence,  they  fliould  have  replied  the  mat- 
ter fpecially,   in  order   that  the  defendants  might 
have   joined  iffue  with  them  on  the  point  relative 
to  a  former  fuit,  and  have   come  prepared  to  diC-. 
prove  it.    Whereas  the  plan  piirfued,  of  producing 
the  evidence  at  the  trial   of  the  other  iffue,   was 
calculated  to  furprize  the  defendants.   These  prin* 
ciples    are    confirmed   by   Brown   vs.  Put7iey     i  . 
Wash.  303  and  Wilcox  vs.  Hugglns  2.  Stra.  907. 

Randolph    in    reply,     If  teftimony    on    the 
point  was  admiiCble  at  all,   then  the  evidence  '"*^- 
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fued  was    fufficient  ;    for  even,  parol    evidence  Bogle  &  Scott 
might  have  been  received  to   fhew  that  there  was  '^^ 

io   perfon  capable  of  bringing  the  fuit  :  But   the  J^y*^^)* 

fads  were  better  authenticated  by  the  document 
produced  than  they  would  have  been  by  parol  evi- 
dence,  as  it  ihewed  a  depending  fuit,  and  what 
fteps  had  been  taken  in  it^by  the  certificate  of  the 
oficer  who  had  the  care  of  the  papers.  There 
was  no  neceffity  for  a  fpecial  replication,  as  the 
plaintiffs  were  at  liberty  to  have  offered  any  evi- 
dence, which  went  to  fliew  that  the  fuit  wa* 
brought  in  time. 

LYONS  Judge — Delivered  the  rcfolution  of  the 
Court  that  there  was  no  error  in  the  opinion  of 
the  Court  below;  and  therefore  that  the  judgment 
was  to  be  affirmed. 

Judgment  affirmed* 


EL1.1S  againjl  THILMAN. 


THIL MAN  brought  Case    againft  Ellis   for  a      InanaaJon 
iTialicious  profecution  ;  and  declared  as  fol-  ^or  malicious 
lows,  *'  John  ']  hilnian  jun.  complains  of  William  f,'"''^^';'^^^^^^^ 
"Ellis  in  cuftody    &c.  for   that   the  faid  Wiiliam  ^^^  ^^  alledtre 
"  contriving  and  malicioufly  intending  unjuflly  to  that  the  deicn- 
**  grieve,    opprefs,  weary  and  impoverifli  him  the  dant  did  it 
"  faid  John    Thilinan,    and  put    him    to  great  ex-  '1^^''^'''^'''''^ 
"  pence  without,  any  just   cause^  of  his  mere  ma-  ^^^  d'  la'-ar"- 
"  lice  did  lodge  #n   information  before    a  Court  of  on  mult  ftate 
"  enquiry  for  ilie  faid  Count)^,  (tiiat  the  faid  John  that  it  was 
"  Thilman  liad  felouiouily  t.'iken  a  negro,  the  pro-   done  without 
"perty  o^  him  tbc  said  John  Ellis,)  and  thereby  ''■(yt<^^^^^ 
"caufed  the  faid  John  Thilman  jun*  to  be  arrefled,  ^ 
*'  examined  before  a  juftice  of  the  peace  touching 
**  the  faid  felony,  and   afterwards  to   be  commit- 
"  ted  for   examination  before  a  Court  of  enquiry 
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**  for  the  faid  county,  and  the  faid  infonnation 
"  wa8  fo  fallely  and  malicioufly  profecuted  and 
*'caufed  to  be  profecuted  againft  the  faid  John 
**  Thilman  by  the  inftigation  of  the  faid  William 
**  Ellis  from  the         day  of  till  afterwards 

**  to  wit,  at  a  Court  of  enquiry  held  for  the  faid 
**  County  of  Caroline  on  the  i6th  day  of  May,  in 
'*  the  year  of  our  Lord  1793  when  he  was  acquit- 
**  ted  of  the  charge  aforefaid,  by  reafon  of  all 
**  which  premifes  the  faid  John  Thilman  was  re- 
**  drained  of  his  liberty  and  compelled  to  procure 
*•  bail  for  his  appearance  before  the  Court  of  en- 
**  quiry,  to  fpend  large  fums  of  money  in  his  de- 
**  fence,  and  was  moreover  greatly  injured  in  his 
"good  name  fame  and  reputation  to  the  damage  of 
**  the  faid  John  Thilman  jan.  of  five  thou  land 
**  pounds  and  therefore  he  brings  fuii  &c."  Plea 
not  guilty  ;  and  iflue.  Verdi6l  and  judgment  for 
the  plaintiff  for  jC'^^  >  ^^^  ^^  defendant  appealed 
to  this  Coui  t* 

WicKHAM  for  the  appellant.  It  was  not  e- 
nough  for  the  plaintiff  to  alledge  that  there  was 
no  just  caufe,  but  it  ftiould  have  been  ftated  that 
there  was  no  probable  r.aufe.  For,  although  there 
was  no  Just  caule,  if  the  defendant  had  prohable 
caufe,  it  was  iufficient  to  excufe  him.  To  fay 
that  it  was  maliciouily  done  is  not  enough  ;  for,  if 
there  was  probable  c«ufe,  it  juftified  the  defen- 
dant. Accordi  igly  the  cunffant  practice  is  to 
aver  that  th-;;re  was  nj  probab'e  caufe.  6.  Mod. 
25.  73.  4«  Burr:  I974«  !•  Term  Rep.  544- 
2.  Term  Rep.  226. 

Wardei^  contra.  The  alleg^ation  that  there 
was  no  just  caufe  neceflarily  excludes  the  idea  of 
any  circumilance  of  julti Realign.  For  if  there 
was  a  probible  caufe,  it  could  not  be  affirmed  that 
therjB  was  no  just  caufe.  Ju^  caufe  ex  vi  termini 
roeans  pro,)er  caufe  ;  and,  if  there  was  a  probable 
caufe,  th*;re  was  proi)er  caufe  ;  that  is,  a  juft  caufe. 
Confequently  when   the  Verdidl  finds  that  there 
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was  no  |u(l  cause,  and  that  it  was  malicioufly  done, 
k,  in  iubnance,  finds  that  there  was  no  probable 
caule,  Stra.  691.  4  Term  Rep.  248.  lO  Mo(L 
214.  Glib.  Rep.  K.  B,  185. 

Cur:  adv:  vult. 

LYONS  Judge— Delivered  the  rerdution  of 
the  Court,  that  the  plaintiff  ought  to  have  al- 
ledged  the  want  oi  probable  caufe  ,  and  that  the 
omiflion  was  not  cured  by  the  verdifl.  Confe- 
quently  that  the  judgment  of  the  Dillridl  Court 
was  erroneous,  and  ought  to  be  reyeried. 

Judgment  rcverlid. 


Ellit 

Thilmau 


L  Y  N  E  againjl  G  I  L  L  I A  T. 


GILLIAT  brought  indebitatus  assumpsit  a- 
gaiHft  Lyne  in  the  Diftri<St  Court,  and  de- 
clared I.  for  money  laid, out  and  expended;  2.  up- 
on an  Insimul  computasset.  Plea  non  assumpsit^ 
and  ilTue.  Upon  the  trial  of  the  caufe  the  defen- 
dant filed  a  bill  of  exceptions,  which  ftaied  **  that 
**  the  Court  lefufed  to  permit  the  defendant  10 
•*  enter  into  a  re-examination  of  the  accounts  on 
**  which  the  fettlement  was  founded,  and  confined 
**  him  to  the  pointing  out  errors  on  the  face  of  the 
**  fettlement,  efpecially  as  the  defendant  was  in 
**  pofTeffion  of  the  firft  fettlement,  with  all  the  ac- 
*'  counts  between  the  parties,  fome  months  before 
'*  the  fecond  fettlement  was  made,  and  the  objt6\i- 
**  ons,  the  defendant  propofed  to  make,  were  to 
**  the  Items  of  the  accounts  on  which  the  firft  fet- 
"  element  was  made. — That  the  defendant  alfo 
**  offered  to  prove,  by  parol  telUmony,  that  he 
••  ought  to  have  had  a  credit,  for  part  of  the  goods 
^  charged  io  the  account  on  which  the  firH  fctile- 


Thc  defen- 
dant, in  an  ac- 
tion upon  a 
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ted in  the  ac- 
count. 
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*^  ment  was  made,  of  eight,  inftead  of  fix  months, 
*'  fo  as  to  take  off  two  months  intereft,  but,  as  it 
**  did  not  appear  that  he  had  given  the  plaintifF 
"  notice  of  the  laft  obje<?lion,  the  Court  would  not 
**  admit  the  teftimony."  Verdi6l  and  judgment 
for  the  plaintiff ;  and  the  defendant  appealed  to 
this  Court. 


Per  Cur:  affirm  the  judgment. 


Where  the 
Auditor  drew 
a  warrant  in  • 
favour  Oi  one 
of  the  County 
<o  amiifioners, 
the  Court  will 
prtfume  p^y- 
nTiCnt  by  the 
Trcafurer  un- 
Icis  the  war- 
rant be  pro» 
duced  or  he  o- 
therwiic  dif- 
chaiges  htm- 
fflt  or  the  rc- 
cei^^t. 


COMMONWEAL  T'H 

againfi 
GARTH. 

THE  auditor  of  public  accounts  moved  the 
General  Court  for  judgment  againft  the 'de- 
fendant for  £.  30  '*  alledged  to  have  been  errone- 
"  oufly  paid  him  as  a  Commiflioner  in  the  County 
"  of  Albemarle  for  fervices  performed  in  the  years 
'*  1787,  1788,  and  1789."  The  Court  overruled 
the  motion,  because  no  evidence  uuis  offered  in  be^ 
half  of  tbe  Common'iiicaltb  to  prove  that  the  V9ar~ 
rant  issued  to  the  defendant  was  ever  presented  to 
or  paid  by  tbe  treasurer^  or  that  the  same  batb 
ever  been  discounted  for  taxes^  or  otberviise  satis^ 
fied  or  discbarged.  From  which  judgment  the  au- 
ditor appealed  to  this  Court, 

Nicholas  Attorney  General.  The  Court  will 
prefume  payment  of  the  warrant,  as  the  de- 
fendant might  have  drawn  the  money  at  any 
time  ;  and  it  is  not  ihewn  that  he  either  has  the 
warrant  or  that  it  hath  been  loft.  This  prefump- 
tion  will  be  the  rather  made,  becaufe  I  am  in- 
formed at  the  treafury  that  they  keep  no  account 
of  thefe  warrants,  when  paid  in  by  the  SherifFs 


Gufh. 
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ajid  public  officers,  by  wbich  they  can  fpecifically       Ccmiron- 
^now  them  ;  but  the  lame  are  deftroyed. 

WicKHAM — Hated  that  he  had  been  employed 
by  the  commiffioners  to  argue  the  general  queftion, 
wlie^her  they  were  entitled  to  the  money  or  not ; 
and  if  the  Court  (hould  be  of  opinion  againft  the 
defendant  on  the  point  already  made>  that  he 
wiflied  to  be  heard  as  to   the  ri^it  to   the  money. 

ROANE  Judge. — I  think  tliat  the  Court  would 
have  been  juftinablc  in  prefuming  the  pnyment ; 
as  the  defendant  did  not  appear  aijd  rebut  the  pre- 
fumption,  by  producing  the  warrant,  or  other- 
wife  difcharging  himfelf  from  the  receipt.  Efpeci- 
ally  as  the  treafurer  faid  he  had  no  means  oi  dis- 
tingiiiihing  the  warrants  fo  as  to  afcerti^in  the 
payment  exprcfsly. 

CARRINGTON  Judge.  I  can  never  bring 
Biy  mind  to  let  all  the  commiffioners  flielter  them- 
felves  under  fuch  a  defence  as  this,  if  they  are  nop 
entitled  to  the  money.  Therefore  I  think  the 
other  point  (hould  be  gone  into. 

LYoNS  Judge.  I  fuppofe  it  mud  lie  over  to 
be  argued  on  the  other  point ;  but  a  man  might 
have  loft  his  warrant,  and  not  drawn  the  money. 

Nicholas  Attorney  General.  The  queftion 
IS  whether  the  appellee  was  entitled  to  the  com- 
penfation  of  £.  lo  I  He  clearly  was  not  :  for, 
althoui^b  the  a6l  of  1 790  ch  :  16,  Rates  that  doubts 
had  arifcn  concerning  it,  yet  a  fair  cxpofition  of 
the  law  will  prove  that  the  commiffioners  had  no 
right  to  the  money.  "J  he  a6l  of  178a  cb  :  rev: 
178  gave  the^.  20  as  a  compcnfation  to  the  old 
commiffioners  for  copying  and  deliverinr;  of  the 
book  to  the  Auditors  ;  but  the  ac^l  of  1786  page  9 
conftituted  a  new  officer,  and  gave  him  no  other 
reward  than  the  fix  fliUlings  per  day. 
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CoTimon*  WiCKHAM  contra.     The  auditor  ajnd  the  com* 

wealth  itiiflTioners  always  a(i^led  upon  the  idea  that  the 
GmK        conmi  riJiiers   were   entitled  .to  the  /*.  20;  and 

^^,^^^  therefore  a  motion,  which  is  in  nature  of  an  afli- 
onfor  money  bad  and  received^  will  not  lie;  be- 
caufe  it  was  not  againft  confcience  that  the  defen* 
daiit  retailed  the  money.  1  he  various  acls  ought 
to  be  confide:  ed  as  one  fyftem.  That  of  1786 
was  ince.ide  I  to  gis^e  a  compenfation  in  addition 
to  whit  was  given  under  the  a6l  c^  178^  ;  which 
all'jwed  for  copying  and  returning  the  book,  ma- 
king out  Li  Is  ^c  :  Whereas  the  fi\  (hillings  is 
given  by  the  ac^  of  1786,- for  a  different  duty  aU 
toajether.  Far  the  comrniilioners  appointed  un- 
der that  aSl  were  merely  lubitituted  in  the  room 
of  the  old  ones  ;  and  were  not  new  officers,  to 
every  purpofe,  as  the  Attorney  General  would 
have  it.— C^nfequently  the  defendant,  in  re- 
ceivini^  the  £*  2^,  did  not  e:et  a  double  compenfa- 
tion  ;  as  he  received  it  for  difTert^nt  duties^  and  not 
for  the  fame. 

The  Judgment  was  as  follows  ; 

**  The  Court  is  of  opinion  that  the  warrant  for 
"  thirty  pounds,  in  the  proceedings  mentioned, 
**  was  by  miitake  of  the  auditor,  erroneouQy  iflfued, 
**  and  delivered  to  the  appellee  as  a  coramifiioner  in 
**  the  county  of  Albemarle,  for  fervices  performed 
**in  the  years  1737,  1788,  and  1789,  andthatat 
**  the  appellee  hath  not  returned  the  faid  warrant, 
'*  it  is  prefumed  that  the  amount  thereof  has  been 
•'paid  by  the  Trcafurer,  and  that  the  faidjudg* 
"  ment  is  erroneous.  Therefore  it  is  confKiered 
"  that  the  fame  be  rev^rfed  and  annulled,  and 
**  that  the  commonwealth  recover  againft  the  ap- 
^'  pellee  the  cofts  expended,  in  the  profecution  of 
•^  the  appeal  aforefaid  here,  and  the  Court  pro* 
**ceeding  to  give  fuch  judgment  as  the  faid  Gene* 
^'  ral  Court  ought  to  have  given.  It  is  further 
**  coalidered  that  the  Commonwealth  recover  a« 
^^  gainft  the  appellee  the  thirty  pounds   aforefaid| 
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"  and  the  charge  of  the  notice,  and  the  coftf  of 
^  the  motion  in  the  General  Court.** 


MANDEVILLE  &  JAMESON, 

againji 
PATTON  &  SCOTT. 


PATTON  and  SCOTT  brought  an  aflion  of 
assumpsit  againft  Mandeville  and  Jamefon  in 
the  huftings  court  of  Alexandria,  and  declared  up- 
on a  note  given  by  the  defendants,  therein  they 
promifed  to  deliver  to  the  plaintifTs  Wet  goods  and 
groceries  to  the  amount  of  i^oo  dollars  at  cash 
frice^  for  value  received  of  William  Toung*  Plea 
non  assumpsit:    liTue* 

Upon  the  trial  of  the  caufe  the  defendants  filed 
a  bill  of  exceptions  to  the  courts  opinion,  which 
fiated  that  the  defendants  offered  in  evidence  aa  an 
offset  a  note  given  by  Fletcher  and  Ottway  to 
the  plaintiffs,  and  aflBgned  by  them  to  the  defend* 
ants,  which  is  in  thefe  words:  — »^^  1125  dollars 
**due  July  ao-23,  Alexandria  21ft,  April  1797, 
•*  ninety  days  after  date  we  promiic  to  pay  to  mefL 
*^  Patton  and  Scott,  or  order,  eleven  hundred  and 
**  twenty  five  dollars  value  received,  negotiable  in 
**the  bank  of  Alexandria/'  The  bill  of  excepti- 
oDs,  after  reciting  the  faid  note,  adds,  *^  which 
note  is  endorfed  by  Robert  Patton  and  Charles 
Scott  and  Theodorick  Lee,  and  which  affignment 
is  in  thefe  words  to  wit.  Pay  to  tie  drdeKofMan* 
devHlc  fcf  Jameson^  The  bill  of  exceptions  then 
fets  forth  in  bdu  verba  a  proteft  of  the  faid  note  on 
the  24th  July  1797  ^^^  ^^^  payment,  at  the  re* 
queft  of  the  preftdent  and  direflors  of  the  bank  of 
Alexandria,  by  the  notary  public  at  Alexandria; 
that  the  plaintiff*  obje^led  to  the  note's  being  givea 
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Mandevilic 
and  Jamefon 

PatttoB  and 
Scott. 


in  evidence ;  and  that  the  court  would  not  perm!^ 
it  to  goto  the  jury— VerJift  and  judgment  for  the 
plaintifTs,  The  defendants  appealed  to  the*  Dif- 
tri6l  Court  where  the  judgment  was  affirmed  ;  ;and 
from  the  judgment  of  affirmance  the  defendant  ap- 
pealed to  this  court, 

Randolph  for  the  appellant.  The  court  fliould 
have  fuffered  the  evidence  to  go  to  the  jury,  to 
have  had  as  much  weight  as  they  might  have 
thought  proper  to  give  it;  becaufe  they  wQuld 
have  difrcgarded  it  if  there  was  delay  in  the  affig- 
nees ;  and  fo  no  inconvenience  would  l^ave  refulted 
from  the  reception  of  it:  Whereas  the  courfc 
purfued  was  calculated  to  produce  great  injury  to 
the  defendants;  for,  ifthey  were  guilty  of  no  delay 
or  other  fault,  the  note  ought  to  have  heen  dif- 
counted,  as  the  plaintiffs  were  liable  in  confe- 
quence  of  the  failure  of  the  makers  to  pay.  Thi^ 
arguipent  is  the  ftronger  on  account  of  the  note's 
being  made  negotiable  at  the  bank  of  Alexandria  : 
which  made  the  affignors  liable  like  the  indorfor^ 
of  an  inland  bill. 

BoTTS  contra.  The  defendants  were  not  en- 
titled to  the  difcount,  without  having,  previoufly, 
fued  the  maker,  Lee  vs.  Love  in  this  court.*  For 
that  cafe  not  only  decided  that  a  fuit  was  neceffa- 
ry,  but  that  the  note's  being  made  negotiable  at 
Bank  created  no  difference:  And  the  true  con- 
ftruftion  of  the  a6l  cftablifliing  the  bank  always  has 
been  that  it  applied  only  between  the  Bank,  ancj 
thofe  having  tranfaftions  with  them* 

Cur  adv.  vult. 

LYONS  Judge— Delivered  the  refolution  of 
the  court.  That  there  was  no  error  irt  the  judg- 
ment of  the  Huttings  Court  in  rejefling  the  evi- 
dence; and  therefore  that  the  judgment  of  the 
Diftridl  Court  was  to  be  affirmed.  

*  I.  Call  ~ 
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II 


J  E  T  T,     Executor  of  Bernard^ 
againjl 
BERNARD. 


WILLIAM  BERNARD,  among  other  be- 
queiis  to  his  wife,  devifed  her  a  legacy, 
in  the  following  words,  **  Item^  out  of  my  crops 
"  of  tobacco  and  tobacco  debts,  I  devife  to  my 
"  wife  forty  thoufand  weight,  to  enable  her  to 
"  purchafe  a  carriage,  and  to  fupply  her  with  fuch 
"  neceffaries  as  {he  may  be  in  want  of.'*  And 
among  other  bequefts,  to  his  fon  Richard  Bernard 
he  devifed  him  a  legacy  in  thefe  words  :  **  I  alfo 
"  give  to  him,  to  iupply  himfclf  with  neceffaries, 
"  twenty  thoufand  pounds  of  tobacco,  out  of  my 
"  crops  and  outftanding  tobacco  debts."  Of  which 
will  he  appointed  his  fon  Richard  one  of  the  exe- 
cutors, who  alone  qualified.  After  the  deaths  of 
the  faid  Richard  Bernard,  and  ofthe  teftators  faid 
widow,  her  fon  and  adminiilrator  brought  a  fuit 
againft  Jett  as  executor  of  the  faid  Richard  Ber- 
nard, and  among  other  things,  claimed  the  balance 
of  the  40,000  weight  of  tobacco  devifed  to  her  as 
aforefaid.  Upon  a  reference  to  the  commiffioner 
it  appeared  that  there  was  not  fund  enough  to  pay 
both  the  above  legacies,  but  he,  being  of  opinion 
that  the  widow  was  firft  entitled,  and  that  the  de- 
ficiency arofe  from  the  mifcondudlof  the  executor, 
charged  the  defendant  with  the  balance  ofthe  faid 
legacy  and  intereft.  The  defendant  excepted  to 
the  report;  and  the  Court  of  Chancery  being  of  opi  * 
nion  that  if  the  fund  was  not  fufficientto  pay  both 
the  legacies,  and  the  deficiency  was  notoccafion- 
ed  by  the  default  of  the  executor,  the  legacies 
ought  to  abate  proportionally,  direfled  a  jur}'  to 
inquire  whether  the  deficiency  was  occafioned  by 
negligence  or  other  default  of  the  executor.  There 
Wing  other  parts  of  the  decree  with  which  Jett 
Was  diffatished,  he  appealed  to  this  court. 


A  widow 
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Jett  WicKHAM   and  Wari>en  for  the  appellee^ 

_.  ^'  .        contra.      The   lejcacy    to   Mri.    Bernard    ou?hc 
Bernard.  ^        ,^        i_rn_  •  ••i-i? 

not  to  abate  ;  bccaule  ihe   receives  it  in  lieu  of 

her  third  part  under  the  a6t  of  Aflembly.  In  the 
c^{ii  o{  Burridge  s%  Brad^L  i  Wms.  427,  it  was 
exprefsly  held  that  where  the  wife  releafed  her 
dower  For  the  legacy,  it  (hould  not  abate;  and  tho 
reafon  is  the  fame,  where  the  releafe  is  wrought 
by  operation  of  law.  Icr  (lie  cannot  have  the  le- 
gacy and  h?r  thirds  too:  and  the  taking  the  lega« 
cy  deibroys  her  claim  to  a  third  part  of  the  eliate, 
under  the  a(ii  of  aficmbly. 

Call  for  the  appellant.  The  legacies  to  Mrs. 
Bernard  and  Richard  Bernard  ought  to  be  paid 
prop^rtionably,  out  of  the  tobacco  which  has  beea 
collected;  becauf^  the  refidue  of  the  debts  being 
doubtful  originally,  the  fund  is  likely  to  prove  de- 
feflive  for  payment  of  both  ;  and  therefore  jultice 
requires  that  the  le^jacies  (hould  abate  in  pro,)ortU 
on.  The  cafe  of  Burridje  vs.  Brady  I  is  a  lingle 
cate;  it  was  decide  1  on  the  fp&cial  circum fiances; 
and  does  not  eftiblifh  the  general  principle  con- 
tended for :  Balides  it  was,  probably,  a  cafe  of  cora- 
paiTion,  and  therefore  it  would  be  too  much  to  found 
a  rule  of  property  on  it;  efpecially  as,  in  that  cafe, 
there  was  an  exprefs  releafe  of  the  dower  for  the  le- 
gacy, which  was  a  beneficial  confideration  paid  for 
it.  Rut  here  there  was  no  I'uch  confidtration ;  be- 
caufe  if  fhe  had  taken  her  thirds,  they  would  hav« 
been  fuhje6l  to  the  fame  abatement;  and  therefore 
flie  loft  nothing  by  taking  the  legacy;  for  it  is  only 
making  the  abatement  upon  the  legacy,  inftead  of 
makingit  on  the  diftributive  ihire.  3  it  what  is  de- 
cidve,  in  the  prcfent  cafe,  is,  that  the  teftaior  (hew- 
ed the  lame  defire  for  the  payment  of  both  legacies. 
For  they  are  both  given  in  the  fame  language :  la 
both  it  is  to  buy  fuch  necessaries  as  the  legatee 
may  ftand  in  need  of:  which,  difcovers  an  equal 
de(ire  that  both  (hould  be  fatisfied,  and  repels  th« 
idea  of  a  prefereace  iu  the  payment* 

Cur  adv.  vulu 
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LVONS  Judge — Delivered  the  refokition  of 
the  Court,  that  there  was  no  error  in  the  decree; 
and,  confcquently,  that  it  was  to  be  affirmed. 

Decree  affirmed* 


n 


WASHINGTON, 

Againji 
SMITH. 

A  FORTHCOMING  bond  was  tal«n  without 
any  fecurity,  and  the  Diftri6l  Court  gave 
judgment  05  it  in  favor  of  the  plaintiflFupon  a  mo- 
tion .From  this  judgment  WaChington  appealed  to 
this  Court. 

Per  cur:'    Affirm  the  judgment. 


A  rortlic^au 
ing  bond  gi¥« 
en  by   the  tie- 
i  end  ant  oiuj* 
without  any 
fccurityy    wiH 
iupport  a  mo- 
tion,  &c  j«dg<- 
mtnt  will  he 
rendered  on4t» 
in  favour  of 
tke  plaintif* 


FITZHUGH,    againji  FOOTE. 

RICHARD  hOOTE  and  William  Haywood 
Foote  tiled  a  bill  in  the  High  Court  of  Chan- 
cery, againll  John  Thornton  Fitzhngh  and  Mar- 
garet  his  wife,  ftating,  that  Richard  Foote  the  fa- 
ther of  the  plain tifTft  died  in  1778,  leaving  the 
plaintiffs  infants  of  very  tender  years;  and  that 
the  detendant  Margaret,  who  was  the  teftator's 
wife,  alone  qualified  as  executrix  of  his  will  2 — 
That  in  1 780,  ftie  intermariied  with  the  defendant 
John  Thornton  Fiizhugh;  and,  in  September  of 
that  year,  an  order,  for  the  alDgnment  of  her  dow- 
er and  thirds,  was  made  by  the  county  court  of 
Prince  "William  ;  uut  that  no  fuit  for  that  purpofe 
wu  iaftitttCed,   n«r  guardian  appointed  the  plain- 
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Fitzhugh 

0// 

Foote 


When  in 
dividing  flavet 
it  cannot  be 
conveniently 
done  without 
feparating  in- 
fant children 
from  their 
mothers,  com- 
penfation  may 
be  made  in 
Bioney. 

Wife  not 
entitled  to  mo- 
ney arifmg 
from  land  fold 
by    the     huf- 
band  during 
his  life  time 
irf  lieu  of  her 
dower. 


tiffs;  and  that  their  grandfather  by  the  mother's 
fide,  did  not,  as  the  defendants  pretend,  pay  at- 
tention to  it  on  behalf  ot  the  plaintiffs  ;  he  being 
more  attached  to  Fitzhugh  than  to  their  father: 
Thai  in  carrying  the  order  of  the  county  court 
into  eftedl,  the  moft  valuable  part  of  the  lands 
(having  all  the  improvements  on  it)  >vere  afligned 
for  dower;  which  was  not  laid  off  by  the  county 
furveyor,  but  by  Moffett  the  friend  of  the  defend- 
ant J.  T.  Fitzhugh;  and  that  more  than  a  third 
part  was  affigned:  That  the  allotment  of  the 
flaves  and  perfonal  eftaies  was  alio  unfair  and  un- 
equal, to  the  prejudice  of  the  plaintiffs.  The  bill 
therefore  prays  that  thofe  affignments  may  be  fet 
afide,  and  others  made;  and  that  the  plaintiffs  may 
.  have  general  relief. 

The  anfwer  ftates,  That  the  grandfather  was? 
appointed  executor,  and  although  he  never  quali- 
fied, yet  he  never  renounced,  but  managed  tlie 
eftate  during  the  defendant  Margarets  widowhood; 
and  applied  to  the  county  court  for  the  order  of 
affignmcnt :'  That  the  dower  and  thirds  were  laid 
off  in  his  prefence,  without  the  interference  of 
the  defendant,  who  did  not  procure  Moffett  to 
make  the  Survey ;  for  it  was  the  grandfather  who 
did  it;  and  he  was  influenced  therein  as  well  be- 
caufe  great  part  of  the  land  lay  in  Fauquier,  where 
Moffet  lived,  as  becaute  of  the  great  age  of  the 
furveyor  of  Prince  William :  That  the  furvey 
was  fair,  and  not  more  than  a  third  part  of  the 
lands  were  afligned  for  dower  j  nor  was  the  part 
affigned  fo  fertile  as  the  refidue :  That  the  allot- 
ment of  the  flaves  was  not  unequal  at  the  time, 
although  from  fubfequent  caufes,  as  deaths,  births, 
&c«  it  may  have  become  fo:  That  the  order  of 
the  county  court  was  agreeable  to  the  ufage  of  the 
country;  and  the  affignments,  under  it,  fairly, 
equally,  and  impartially  made. 

Several  witneffes  were  examined  as  to  the  value 
of  the  affignments;  and  the  High  Court  of  Chance* 
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ly  appointed  commiflioners  to  view  and  examine 
tte  dower  lands,  and  to  correft  the  excefs,  if  any; 
as  alfo  to  examine  into  the  allotment  of  the  (laves, 
and,  if  the  widow  received  more,  than  her  due 
share  J  to  allot  her  one  equal  third  part  of  the  nahole 
stock  of  surviving  slaves ;  and  in  both  cafes  to  ef- 
tiraate  tl\e  compcnfation  which  ought  to  be  made 
the  plaintiffs^  for  the  excefs. 

The  commiflioners  reported  that  there  was 
an  excels,  as  to  quantity,  in  the  dower  lands ; 
which  they  had  corrcdled :  that  all  the  valuable  im- 
provements were  upon  thofe  lands ;  and  that  they 
had  left  them  ftill  attached  to  the  newafTignment; 
hut  had  dirainifhed  the  quantity :  That  they  had  af- 
fefled  a  yearly  rent,  as  well  for  the  original  excefs 
in  quantity,  as  for  the  additional  furplus,  a- 
riiing  from  the  redu6lion  under  the  new 
aflignment:  That  the  excefs  of  quantity,  under 
the  firft  aflignment,  did  not  proceed  from  the  mif- 
condu6l  of  Fitzhugh,  or  the  grandfather,  but  from 
an  accidental  defe6l  in  the  iurvey;  and  that  there 
was  an  excefs  of  ;^  30  :  10  in  the  value  of  the  dow- 
er flaves* 

The  Court  of  Chancery  confirmed  the  corre6li- 
on  in  the  dower  lands;  and  made  the  following  de- 
tree  with  regard  to  the  flaves. 

"  That  the  court  doubting,  at  Icaft,  the  power 
"  thereof  to  compel  the  fons  of  Richard  Toole  to 
"  accept  a  compenfation  for  excels  in  vahie  of  the 
•*  flaves  aflTigned  to  Margaret  Fit?:hugh  for  dower, 
**  whereas  a  diviflon  of  the  ftock  of  flaves  thein- 
*'  felves,if  it  be  not  unequal,  is  indubitably  fanfliti- 
"  ed  by  law,  doth,  after  hearing  connfcl,  adjudi^e, 
*'  order  and  decree,  that  tlie  fuid  flaves  fliall  be 
**  divided  into  three  equal  parts  ;  that  of  thole 
**  parts  be  alloted,  one  to  John  Thornton  Fitz- 
"  hugh  and  Margaret  his  wife,  and  the  other  to 
"  the  fons  Richard  Foote  and  William  Haywood 
**  Foote,  and  that  John  Fitzhugh  and  Margaret 
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Pitthttf h      "  his  wife  account  with  Richard  Foote  and  WillU 
w  €i  j^n^  Haywood  Foote  for  fo  much  of  one  third  part 

r©ote.        44  ^£  ^j^^  f^^^  profits  as  exceeds  her  proportion  of 
'*  thofe  profits." 

From  which  decree  the  defendants  appeal  to 
this  couru 

WiCKHAM  for  the  appellant.    The  Chancellor 
ought  not  to  have  fee  aiide  the  allotment  of  dower 
altogether^but  ihould  have  corre£led  the  excefs 
only^  as  was  done,  at  common  law,  in  the  writ  of 
admeafurement  of  dower*  Fitzberb,  Nat.  Br*  149. 
The  pradlice  of  the  countrj',  at  that  time  certain- 
ly, and  perhaps  even  now  in  a  great  meafure,  was 
to  make  thefe  fummary  applications  to  the  court 
for  dower;  and  no  inconvenience  refulted  from  it; 
for  the  fame  juftice  was  done,  as  if  there  had  been 
a  friendly  bill   and   anfwer   drawn  ;  becaufe   the 
parties   interefted  always    attended    when    they 
were  of  full  age,  and,  when  minors,  fome  of  their 
friends  attended   for  them  :  added  to  which  the 
Court  always  exercifed  the  fame  controul  over  the 
allotment  in  the  one  cafe  as  in  the  other*     In  the 
prefent  inllance  the  executor  attended  and  fanfti- 
oned  the  a£l.     The   condu6l  of  Fitzhugh  and  his 
lady  was  perfeflly  fair,  and  has,  indeed,  operated 
to  the  benefit  of  the  eftate.     If  the  dower  is  bet- 
ter than  the  orphan-  (hares,  it  has  happened  from 
accidental  caufes  fubfequent   to   the    allotment. 
Therefore  the  enquiry  as  to  the  excefs  (hould  only 
be  at  the  time  of  the  allotment,    and  not  at  any 
fubfequent  period ;    for  the  former  allotment  was 
made  when  the  flaves  were  all  alive  and  before  the 
Commiffioners  :  This  gave   them  an  opportunity 
of  judging  of  their  value,   which  future  Commiffi- 
oners cannot  have.     It  was  better  to  aflign   the 
dower  all  in   one   traft,   than  to   have  given  the 
dowrefs  parts   in  feveral  trafls.     This  was  more 
convenient  both  for   herfelf,  and  for   the  eilate* 
Becaufe  the   other  mode   would  have  obliged  her 
to'have  difturbed  the  purchafers,  and  would  have 
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turned  them  tipon  the  edate  ;  which  would  have 
been  far  more  inconvenient  than  the  plan  which 
Was  purfued.  The  lands  allotted  to  the  heir  were 
timber  lands,  daily  growing  in  value ;  and  there- 
fore better  for  him,  than  thofe  which  were  cut 
down. 

Rakdolfh  contra.  The  County  Court  could 
not  affign  dower  in  this  fummary  way ;  for  it  was 
contrary  to  the  principles  of  natural  juftice,  as 
the  other  partita  had  no  opportunity  of  being 
heard.  The  event  proves  the  propriety  of  the 
argument ;  for  the  allotment  was  every  way  une- 
quaL  There  is  no  fimilitude  betwten  the  writ  of 
tdmeafurement  and  this  cafe.  Efpecially  as  that 
was  only  applicable  to  lands,  which  are  perma« 
nent  in  their  nature,  whereas  Haves  are  liable  to 
conflant  flufluation. 

Per  Cur:  The  Court  is  of  opinion  that  the 
appellant  Margaret  is  entitled  to  dower  in  all  the 
flavefi  whereof  her  former  hufband  Richard  l*oote 
was  poflefled  at  the  time  of  his  death,,  as  the  fale 
of  any  of  them  was  not  neceflary  for  the  payment 
of  his  debts  :  and  therefore  that  the  Commiflion- 
ers,  appointed  by  the  Court  of  Chancery  to  in-, 
quire  whether  more  flaves  were  retained  by  the 
faid  Margaret  than  ihe  was  entitled  to  for  dower, 
ought,  in  the  valuation  of  all  the  flaves  of  the  laid 
Kichard  Foote  which  was  made  by  them,  to  have 
afcertained  the  value  of  the  widows  third  part  of 
the  faid  flaves,  to  have  included  the  value  of  the 
flave  Lucy,  faid  to  have  been  appointed  for,  and 
delivered  to  Mrs.  Alexander  the  daughter  of  the 
faid  Richard,  which  they  omitted  to  do  :—  That 
an  equal  divifion  of  flaves,  in  number  or  value,  is 
not  always  poflible,  and  fome times  improper, 
when  it  cannot  be  exadlly  done  without  feparating 
infant  children  from  their  motKsrs,  which  hu- 
manity forbids,  and  will  not  be  countenanced  in  a 
court  of  Equity :  fo  that  a  compenfation  for  ex- 
cefs  muft,  in  fuch  cafes,  be  made  and  received  in 
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money:  And  that,  under  all  the  circumftancet  of 
the  prefent  cafe  as  dated  in  the  proceedings  iti 
this  caufe,  between  children  and  parents,  a  new 
divifion  of  the  flaves  of  the  faid  Kichard  Fome 
ought  not,  after  fuch  a  length  of  time,  for  a  fmatl 
excels,  to  have  been  ordered  ;  efpecially  as  the 
whole  of  the  dower  flaves  with  their  increafe  will 
belong  to  the  appellees,  on  the  death  of  the  faid 
Margaret  their  mother  ;  fo  that  only  a  reformat^ 
on  of  that  which  was  wrong  ought  to  have  beea 
decreed,  and  a  return  or  delivery  of  a  part  of  the 
fldves  to  the  value  of  the  excefs,  if  that  could  be 
"properly  done,  accounting  alfo  for  profits  as  ufu* 
al  in  fuch  cafes,  or,  if  that  could  not  have  been 
properly  done,  then  a  fatisfaftion  in  nvoncy,  or  ia 
payment  of  interelt  for  the  amount  of  fuch  excels^ 
iliould  have  been  dire6\ed :  That  the  commiifion- 
er  be  dire6led  to  correal  the  error  in  the  valuati* 
on  of  the  whole  flaves  of  the  faid  Richard  Footc^ 
by  adding  thereto  the,  value  of  the  flave  Lucy^ 
and  in  cafe  an  excefs  fliall  then  appear,  to  reporft 
whether  the  fante  cam  be  retSlified  by  a  delivery  of 
one  or  more  of  the  dower  flaves  retained  by  the 
faid  Margaret,  to  the  appellee,  to  the  vahie  of  the 
excefs  ;  and,  if  that  can  be  reafonably  done,  thea 
they  are  to  name  the  iTave  or  flaves,  and  the  ap- 
pellants to  be  decreed  to  deliver  to  th«  appellee* 
fuch  flave  or  flaves,  and  account  for  profits  fron» 
the  time  the  appellees  were  entitled  to  the  pof- 
feflion  of  their  refpe6live  fliares  of  the  flaves  of  the 
faid  Richard  Foote ;  or  if  the  excefs  cannot  be 
reftored>  or  rcftified,  in  that  manner,  then  that 
ft  compenfation  m  money  be  decreed  to  the  appel- 
lees :— That  the  claim  of  the  appellants  to  one 
third  of  the  money  received  from  the  eflsate  o( 
*— —  Grayfon  for  land  fold  by  the  faid  Richard 
Foote  in  his  lifetime,  and  charged  by  the  appel- 
lant J.  T.  Fitzhugh  to  the  cftate  of  the  faid  Rich- 
ard in  the  year  1784,  fliould  not  be  allowed,  ui>- 
lefs  the  appellants  can  prove  themfelves  entttIe<C 
to  it  under  fome  contradl  or  agreement  with  the 
parties  interefted)  that  the  fame  ihould  be  paid  ta 
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Acm  in  lieu  of  the  dower  of  the  faid  Marp^fet  iit 
the  land  fo  {old  by  the  faid  Richard  Foote,  and 
that  the  faid  account  be  rcdlified  according:ly ; 
That  fo  much  of  the  faid  decree  as  is  declared  to 
be  erroneous  be  i-evcrfed,  and  the  refidwe  affir^.r d  J 
and  that  the  caufe  be  remanded  to  the  High  Cc  ai  t 
of  Chancery  for  further  proceedings  to  be  had 
therein  according  to  the  principles  of  this  decree^ 
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MACKEY,   agaijiji   FUQUA. 

THOMAS  MACKEY  ex'or  of  Samuel  Mac 
key  brought  debt  in  the  County  Court  of 
Charlotte  agaiuft  Jofeph  Fuqua,  Wilham  Fuqua 
and  Ri':hard  Booker,  and  declared  upon  a  bond 
given  by  them  to  the  plaintiff*,  with  a  condition 
thereto  which  ftated,  **  that  whereas  the  above 
**  bound  Jofeph  Fuqua  jun.  hath  inftituted  an  ac- 
**  tion  of  debt  in  the  Diftridl  Court  of  New  Lon- 
**  don  againft  the  faid  Thomas  Mackey  executor - 
^  of  Samuel  Fuqua  decM.  and  the  faid  William 

*  Fuqua  hath  alfo  inftituted  another  aflion  of  debt 
•*  in  faid  Court  againft  the  faid  Thomas  Mackey 
^  executor  as  aforefaid,  and  the  faid  Jofeph  Fuqua 
*^  hath  inftituted  another  a£lion  of  debt  in  faid 
^  Court  againft  Mofes  Fuqua  in  the  fame  cafe, 
^  and  the  laid  Thomas  Mackey  executor  of  Samuel 
**  Fuqua  dec'd.  hath  this  day  advanced  and  deli- 
•*  vcrcd  unto  the  faid  Jofeph  Fuqua  jun.  and  Wil- 

*  liam  Fuqua  the  fum  of  two  hundred  and  eigh- 
**'  teen  pounds  two  fliillings  and  two  pence  one 
••farthing,  current  money  of  Virginia,  Now  if 
•*  the  faid  Jofeph  Fuqua  jun.  and  William  Fuqua 
"  Ihall  recover  in  the  faid  fuits,  they  ftiall  credit 
•*  the  faid  judgment  or  judgments  by  the  amount 
•*  of  the  faid  money  advanced  with  intereft  thereon 
^  from  this  date,  provide4  they  reaver  fo  great 
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••  a  fum  as  the  half  thereof  to  be  equal  to  the  z* 
**  mount  advanced,  the  application  of  the  fatd  ad- 
'  **  vanccd  money  with  intereft  thereon  from  thi# 
**  date  tcgo  in  difcount  of  half  the  amount  of  faid 
^  judgment  or  judgments,  and  the  fame  to  be  a 
**  full  difcharge  for  the  faid  Thomas  Mackey  ex- 
^  ecutor  as  aforefaid  againft  the  faid  judgment  or 
^  judgments,  but  ikould  the  faid  judgment  oi^ 
•*  judgments  not  amount  to  double  the  fum  ad- 
**  vanced,  the  balance  of  the  faid  advanced  money 
**  to  be  repaid  by  the  faid  Jofeph  Fuqua  jun.  Wil- 
**  liam  Fuqua  and  Richard  M.  Booker,  or  either 
^*  of  them,  to  the  faid  Thomas  Mackey  executor 
**  as  a/orefaid  on  demand.  And  moreover  in  caft 
**  the  faid  Jofeph  Fuqua  jun.  and  William  Fuqua 
**  fliair  be  caft  in  the  faid  fuits,  they  fhall,  as  foon 
**  as  the  faid  fuits  arc  determined^  pay  to  th« 
*•  fard  Thomas  Mackey  executor  of  Samuel  Fuqua 
**  dec'd.  the  aforefaid  fum  of  two  hundred  and 
**  eighteen  pounds  two  (hillings  and  two  pence 
**  farthing  with  intereft  from  the  date.*'  The  de- 
claration  avered  that  the  faid  Jofeph  Fuqua  jun. 
and  William  Fuqua  jun,  were  call  in  the  above 
mentioned  fuits  on  the  —  day  of  ■■  in  the 
year  1794,  at  which  time  the  aforefaid  fuits  were 
finally  determined  by  the  judgment  of  the  Diftrift 
Court  of  New  London  in  favour  of  the  faid  Tho-* 
mas  Mackey  executor  of  Samuel  Fuqua  deceafed  j 
whereby  an  adlion  hath  accrued  &c.  Pleas  pay^ 
tntnt  and  conditions  fierformed'-^lKixt, 

On  the  trial  of  the  caufe  the  defendant  filed  a 
bill  of  exceptions  to  the  courts  opinion,  which- 
fiated  that  the  plaintiiF  offered  in  evidence  the^ 
copies  of  four  non-fuits  in  the  Diftrift  Court  of* 
New  London  two  of  which  were  in  fuits  be* 
tween  the  juftices  of  Charlotte  county,  for  the  be- 
nefit of  William  Fuqua,  and  two  between  the 
fame  juftices  for  the  benefit  of  Jofeph  Fuqua 
plaintiffs,  and  Thomas  Mackey  executor  &c.  of  Sa- 
muel Fuqua  deceafed,  defendant,  in  debt.  That 
the  plaiuiiff  like wii'ig  offered  in  evidence  the  bond- 
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tferefatd.  That  tlie  defendant  objefted  to  tlie  evK  Mackey 

dence;    but  the  objcftion  was  over-mled  and  the  _/*" 

faid  copies  of  the  non-fuits  and  the  faid  bonds  per-^  f^^"*; 

initced  to  go  in  evidence  to  the  jury,  v-^^pw 

VeriiA  and  jtidgmtnt  for  the  plaintiff;  to 
which  judgment  the  defendant  obtained  a  writ  of 
fisperfedeas  from  the  Diftrid  Court,  upon  a  peti« 
tion  which  affigned  f«r  error  |.  That  the 
.damages  laid  in  the  declaration  did  not  agree  with 
thofe  in  the  Mrrit,  and  exceeded  the  debt—  a.  That 
there  was  a  variance  between  the  declaration  and 
bond,  in  ufing  the  word  fb^y  indeed  of  tbe,  3, 
That  although  there  were  two  ifiues  in  the  caufe, 
yet  the  record  ftates  that  the  jury  were  charged  to 
try  the  ///«/.  4*  That  it  did  not  appear  by  the 
laid  copies  of  the  non-fuits  that  the  defendant  in 
the  supersedeas  had  inftituted  fuch  fuits,  or  that  he 
had  failed  therein,  as  the  juftices  of  Charlotte 
were  the  plaintiffs  and  ordered  to  pay  the  cods, 
and  not  the  defendant  in  the  fuperfedeas.  5.  That 
the  jury  have  afieffed  damages  to  the  plaintiffs  tef- 
tator,  and  the  Court  has  rendered  judgment  for 
|he  plaintiff. 

The  Diftrift  Court  reverfed  the  judgment  of 
the  County  Court,  becaufe  the  fuits  in  New  Lon- 
don Pirtri6l  Court  viere  not  finally  determined  on 
fbe  tnfritSj  v9oen  the  present  suit  was  commenced* 
From  which  judgment  of  revcrfal  the  plaintiff  ap- 
pealed to  this  Court. 

Randolph  for  the  appellee.  There  are  two 
iffues  in  the  caufe  ;  one  conditions  performed^  the 
other  payment  I  and  the  laft  has  not  been  tried. 
Beiides  the  copies  of  the  records  do  not  ihew  that 
thole  were  the  fuits  mentioned  jn  the  condition  of 
the  bond  ;  and  the  defe6l  ought  to  have  been  fup- 
pHed  by  other  evidencer  But  as  this  has  not  been 
done  there  is  variance  between  the  evidence  offer- 
ed and  the  declaration*  At  lead  it  does  not  ap- 
pear that  the  fuits  are   th^  fame  with  thofp  refer- 
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ed  to  in  the  candition,  and  ftated  in  the  declart* 
lien. 

Call  centra.  The  language  in  the  recoriL 
that  the  jury  were  charged  upon  the  Iflue  inftea4 
oF  the  iilues  is  a  mifpriiion  of  the  Clerk  ;  and  the 
jury,  in  finding  that  the  defendants  have  not  peri 
lormed  the  conditions  of  the  bond,  have  in  effeA^ 
found  the  non  payment  of  the  debt.  Bt^ides  the 
verdid,  which  is  recited  in  bac  verba  in  another 
part  of  the  record,  is  that  the  jury  find  for  the 
plaintiff  and  affcfs  his  damages;  and  not  that 
the  defendants  have  not  performed  the  conditio 
ons.  This  makes  the  obfervation  relative  to  the 
inifprifion,  more  raanifeft.  As  to  the  other  point 
}t  was  matter  of  demurrer  to  the  evidence,  but 
not  a -ground  of  exception.  Upon  the  face  of  the 
writs  it  appeared  that  two  of  the  fuits  were  for  the 
t>enefit  of  William  Fuqua,  and  two  for  the  benefit 
of  Jofeph  Fuqua:  and  that  the  names  of  th« 
Julticea  was  matter  of  form. 

Cur  adv.  vult. 

LYONS  Judge—Delivered  the  refolution  of 
the  court,  that  the  Judgment  of  the  Diftrift  Court 
was  erroneous,  and  that  there  was  no  error  in  the 
Judgment  of'  the  County  Court.—  Confequently 
that  the  Judgment  of  the  Diftrift  Court  fliould  be 
Tcvcrfed^  and  that  of  the  County  Court  affirmed. 


BREWER  againjl  HASTIB. 

rwlra!l!ttit»"  T  TASTIE  and  company  merchants  and  part* 

« caiings,  and  JTI  ^^^^  *"^  Britifli  fubje(Sls,  filed  a  bill  in  the 

the  commiili-  High  Court  of  Chanceiry  againft  Brewer  praying  an 

<  ncr  reports  a  account  and  relief  for  money  due  for  dealings  with 

!v  iiholTttx!'  Lindfy    their  faftor    in  Virgina  before  the  revo- 

^cniou  before  lotion.    The  anfwer  admitted  dealings  to  a  coa- 
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Cderable  amount,  but  alledged  that  Brewer  iiad 
paid  confiderable  fums  of  money  and  tobacco  to- 
iprards  the  difqharge  thereof,  and  had  fiequently 
£>licited  the  plaintiSs  fa£lou  and  agents  for  a  (\nA 
iettlement,  which  they  did  .not  comply  with  until 
the  year  1774  or  1775,  when  one  Bart  prefented 
an  account,  which  upon  examination  the  defend- 
ant found  to  be  incorredl,  and  (cts  forth  fome 
credits  which  he  claims.  Tjiat  .u|>on  receipt  of 
the  account  rendered  by  Burt  he  went  to  Peters- 
Jwrg  prepared  to  fettle  and  difcharge  the  balance, 
Ijit,  upon  enquiry,  found  that  the  plaintiffs  agents 
bad  all  left  the  country. 

There  are  no  documents  or  evidence  filed  in  the 
caufe  except  a  copy  of  the  plaintiffs  account. 

Tlfe  Court  of  Chancery  refered  the  .accounts  to 
a  commiffioner,  who  reported  a  b::lance  of 
£2261  1558  due  the  plaintiff^,  wiiii  interell 
from  th«  ift  September  1 775* 

No  exception  -to  this  report  was  taken  eitherin 
the  comraiflioners  ©$ce  or  In  the  Court  of  Chan- 
cery ;  and  that  court  confirming  the  leport  decreed 
payment  of  the  balance  reported  due  with  interetl 
af  aforefaid.  From  which  d^pree  the  defendant 
appealed  to  this  court* 

Duval  for  the  appellant.  There  was  no  evU 
dence  of  the  debt;  for  the  anl'wer  does  not 
adi^iit  the  amount,  but  merely  that  there  had  beei> 
dealings  between  the  parties  J  and  therefore  the 
appellees  were  not  entitled  to  a  decree  for  any  fum. 
However,  be  that  as  it  may,  the  decree  was  clear- 
|y  wrong  in  allowing  intereft  during  the  war;  as 
the  plafntiffs  were  Britifli  Vubjefls,  who  by  their 
own  bill  (hew  that  they  were  out  of  the  commonr 
wealth;  and  the  anfwer  ftates  that  ! he  defend- 
ant was  deiirous  ofafettli^ment,but  could  not  ob» 
tain  it* 

Calx.  contr§»    The  anfwjer  ^^mu  that  ther« 


Brewer 

*vs 

Buchanan 

Haliic   &C9. 

h*m,  or  in  the 
Court  of  Chan- 
cery, the  dct't 
cannot  objt:^> 
tnai  theie  was 
no  evidence  of 
the  a«bt  in  ti.c 
court  of  Ap- 
peals. 

latereft  du- 
ring the  war 
ileducUd  I'rom 
a  debt  due   a 
Britilh  iubjed 

rtfjdCBt 

abioad. 

Intcreft  nf>t 
to   be   caii  ;cd 
down  b'^yon-t 
the  uute  or  t^ 
iitcrwc. 
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Brewer        wete^dcalings  and  tranfaftiong,    and  only  claims 
b    -R    h^  credit  for  fome  tobacco's  and  grain ;  which  virtu- 

H^ttic  &*Co  *^^y  amounts  to  an  admiffion  that  the  items  dated  in 
-  * '  the  plaintifFa  account  were  really  ftirnifhed;  efpc- 
cially  as  the  account  is  referred  to,  and  made  part 
of  the  bill.  Befides  upon  the  taking  of  the  account 
before  the  commiffioner,  the  defendant  appeared, 
his  allegations  were  heard,  a  report  made,  and  no 
,  exception  taken  either  before  the  commiflioner  or 

i  *  in  the  Court  of  Chancery .     After  which  it  is  too 

much  to  deny  the  exiftencc  of  the  debt.  As  to  the 
queftion  of  intereft,  that  is  fubraitted  to  the  judg- 
ment of  the  court  upon  the  law. 

Cur  adv.  vult. 

LYONS  Judge — ^Delivered  th(?  refolution  of 
the  court,  that  there  was  no  error  in  the  decree 
.  as  to  the  debt;  but  that  it  was  erroneous  in  allow- 
ing intertft  during  the  war,  according  to  the  cafe 
of  Af^Cali  vs.  Turner  *  m  this  court  -,  and  that  the 
decree  was  likewife  erroneous  In  continuing  the 
intereft,  after  the  date  of  the  decree.  That  con- 
fequently  the  eight  years  diiriiig  the  war  was  to  be 
deduced,  and  the  intereft  to  be  carried  down  to 
the  lime  of  the  decree  only,  as  was  done  in  Deans 
vs.  Scriba^  §  and  Deans  vs  Kunidllj  at  the  lad 
term. 

The  decree  was  as  follows  ; 

*^  The  Court  is  of  opinion  that  there  is  error  in 
**  the  faid  decree  in  allowing  to  the  appellees  inte- 
"  reft  on  the  fuin  recovered  for  the  eight  years 
**  during  which  the  war  continued  between  the 
*'  United  States  and  Great  Britain,  and  during 
"  which  the  appellees  who  are  Britifli  fubjefts^ 
**  were  non  refidcnts  within  this  commonwealth. 


*  I.  Call 
§  2  Call. 
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^*  and  no  payment  or  under  could  have  bee«  made 
^  to  them  ;  and  alfo  in  continuing  the  intereft  to 
^  the  time  of  payment  ioftead  of  to  the  time  of  the 
**  decree,  and  making  the  recovery  to  be  of  the 
**  aggregate  of  principal  and  intereft.** 


1M 


C  H  I  S  H  O  L  M, 

againfi 
STARKE,     &     Al. 

^  I  ^HIS  was  an  appeal  from  the  High  Court  of 
j^  Chancery.  The  bill  ftates  that  James  Un- 
'  dervrood,  the  father  of  the  plaintiffs,  Ann  Starke, 
and  Martha  Underwood,  who  live  in  the  city  of 
Richmond,  died  in  1773^  having  firft  made  his 
will,  and  thereby  deviled,  as  follows :  ^^  i  lend 
"  to  ray  loving  wife  Ann,  the  ufe,  labour,  and 
•*  profits  of  one  third  of  my  flaves,  during  her  na- 
"  tural  life;  my  will  and  defire  is  that  the  dower 
•*  flaves  of  my  loving  wife  Ann  (meaning  the  third 
**  lent  to  her  at  aforefaid)  may  be  equally  divided 
**  at  her  deceafe  amongft  all  my  children."  That 
the  faid  Ann  took  pofleflion  of  a  third  part  of  the 
£aveSf  which  have  greatly  increaftd,  but,  through 
the  fe verity  of  her,  and  her  fecond  hufband  Wil- 
liam Kichardibn,  (©f  Hanover  county,)  they  are 
reduced  to  three :  That  the  faid  Ann  is  confump- 
tivc,  and  Richardfon  in  danger  of  infolvency;  and 
that  confcious  thereof,  he  has  frequently  endea- 
voured to  fell  the  flaves  as  his  abfolute  property. 
In  Turfuance  of  which,  he  empowered  Burnett  to 
feil  one,  by  the  nanieof  Jutiy.  That  Burnett  fold 
her  to  Chilholm,  who  lives  at  a  great  diflance  up 
tre  country,  fgr  jf  50,  the  eftimated  value  of  the 
full  property  of  fuch  a  flave.  That  Richardfon 
has  attempted  to  fell  others;  and  pretends,  that 
the  incTcafe  of  the  flaves  is  his.     The  bill  there* 


A.  devifet 
ilsvet  to  his 
wife  for  life, 
remainder  to 
his    children. 
The  wife  mar- 
ries B.  f«ho 
empower^    C. 
to   fell   the 
flaves.  C  does 
fell  them  to  D 
who  was  i^no* 
rant  of  the  . 
right  of  thoie 
in  remainders 
and  D,  fells 
them  to  £.  If 
the  remainder 
men  bring  a 
bill  of    quiati 
met  againft  B. 
D  &  £,    the 
court  will  de- 
cide B.  to 
^ive  fccurity 
for  the  forth- 
coming of  the 
daves  at  the 
death  of  his 
wife;  but  as 
P.  was  a  pur- 
chafer  without 
notice,  be  will 
not  be  compel 
led  to  give 
fuck  iecuritj. 
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CUiliobB      fore  ^tf^^  that  Richardron  and  Chifliolm  may  gtve 
C^i  Af      fcctfrfty  for  the  forthcoming  of  the  flavcs,   at  the 
•tarke&AI.  ^h  of  the  faid  Ann;  and  for  general  relief. 

The  anfwer  of  Richar4fQn  and  wife  admits  the 
^'^  will;  but  denies  the  fevcrity;    ftatea,  that  the  de« 

y^  iendants  thought  until  how,  that  the  increafe  waa 

^^  theirs,  as  part  of  the  profits  of  the  flaves;  but  fub- 

mita  the  conftruflion  of  the  will  to  the  court.  Ad- 
mits the  fale  of  Ji^dy;  but  it  was  only  meant  to  fell 
the  right  of  the  defendanu ;  and,  if  more  was  done 
thro'  miftake,  the  plaintiiTs  cannot  complain,  at 
after  this  difcovery,  they  may  recover  of  Chifhplm; 
Infifts  that  no  fecurity  ought  to  be  decreed* 

The  anfwer  of  Chifliolm  ftates.  That,  in  April 
1796,  Burnett  came  into  the  defendants  neighbour- 
hood (about  40  miles  from  Richardfon's,)  and 
fold  the  flave  Judy  for  £  50,  (which  is  her  full 
'value,)  to  the  defendant,  under  a  power  from  Ri- 
chardfon ;  whom,  the  defendant  then  fuppofed^ 
to  be  the  true  owner.  That  afterwards,  and  be- 
fore the  defendant  had  the  leaft  intimation  of  the 
fuit  (if  it  were  then  conunenced,)  he  fold  the  faid 
flaye  to  Peebles,  for  £  to. 

There  are  in  the  record  Richardfpn's  power  of 
attorney;  Burnett's  bijl  of  fale;  and  a  copy  of  Un^ 
derwood^s  will,  which  contains  the  above  recited 
claufe  exaftly,  but  in  a  latter  part  thereof  the  tef- 
tator  devifes  the  Haves  to  be  equally  divided,  at 
his  wifes  death,  among  all  his  children,  and  Anna 
Underwood.  I'he  caufe  was  heard  by  confent, 
on  the  bill,  anfwers,  and  exhibits;  but  the  repli- 
cation does  not  appear  to  have  been  withdrawn* 

The  Chancellor  decreed,  that  Richardfon  Ihould 
give  bond  in  the  penalty  of/  50a ;  conditioned  for 
delivering  to  the  plaintiffs,  the  flaves  in  his  poflef- 
fion,  and  their  increafe,  living  at  the  death  of  the 
defendant  Ann  his  wife.  And  that  Richardfo^ 
•nd  Chifliolm  fiiould  give  bond,  in  the  penalty 
•f  if  500,  for  deVivering  Judy  s^nd  her  increafe* 
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From  FhiB  decree,   Chiibolm  appealed  t^  tttf       ChUhelm 

Call  for  the  appellant.     Peelles  ought  to  have  ^^^ 

been  z  party ;  becaafe  hii  title  was  drawn  into 
queftion  ;  and  it  was  in  his  power  to  have  produc* 
ed  the  flave,  but  Chifholm  could  not«  Chifholm 
a£led  innocently,  &  committed  no  fault;  for  he  did 
not  know  of  the  plaintiiTt  claim  at  the  time  of  his 
own  purchafe,  or  of  the  fale,  which  he  afterwards 
inade  to  Peebles;  and  therefore  he  ought  not  to  be 
put  to  unreafonable  inconvenience*  Under  the 
circumltances  he  is  liable  forpothiiRg;  but,  at 
tnoft,  it  can  only  be  for  the  Value  at  the  time  o£ 
the  fale* 

Randolph  contra.  There  was  danger  that  the 
property  might  be  eloigned;  and  therefore  the  bill 
Was  proper.  The  notice  is  not  pofitively  denied; 
and  the  will  was  recorded ;  which  was  conftru£li ve 
notice.  If  a  man  once  had  pofleffiqn  of  another's 
property,  he  is  liable  to  detinue,  Lambert  vu 
Burnley y — i  Wash.  308 :  And  therefore  equity^ 
where  detinue  cannot  be  immediately  brought, 
will  oblige  him  to  give  fecurity  for  the  forthcom- 
ing  of  the  property.  The  argument  on  the  othe^ 
fide,  would  lead  to  an  infinity  of  fuits* 

Per  cur:  The  G>urt  is  of  opinion,  that  therf 
is  error  in  fo  much  of  the  faid  decree  as  orders  the 
laid  William  Kichardfon  and  the  s^pellant  to  feal 
and  deliver  an  obligation  for  the  delivery  to  the 
appellees  of  the  £ave  Judy  named  in  the  anfwers 
and  the  increafe  of  the  faid  Judy,  or  fuch  of  them 
as  (hall  furvive  the  faid  Ann  Richardfon,  the  ap- 
pellant having  ftated  in  his  anfwer,  which  is  not 
difproved,  that  he  was  a  fair  purchafer  for  a  va« 
luable  confideration,  without  notice  of  the  title  of 
the  appellee^s,  and  had  fold  the  faid  flave  Judv 
before  fuit  brought  or  any  notice  of  the  the  appel* 
lees  claim  to,  or  intereft  m,  the  faid  Have.  There* 
fi>re  it  is  decreed  and  ordered  that  fo  much  of  thf 
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•S-arke&AI. 


decree  aforefald  as  is  herein  ftatcd  to  be  erroneous 
be  reverfed  and  annulled ;  tliat  the  faid  WilHam 
Ricbardfon  do  wi;th  {iirety  feal  and  deliver  an  ob- 
figation  in  the  penalty  of  five  hundred  pounds  pay- 
able to  the  appellees  their  executors  adminiftrators 
or  alSgns,  with  condition  that  the  faid  (lave  Judy 
and  her  increafe,  or  fuch  of  chem  as  fliall  furvive 
the  faid  Ann  Richardfon,  fliall  be  delivered  to  the 
appellees  or  their  executors  adminiftrators  or  af- 
Cgns  ;  that  the  appellees  biil  be  dilmifled  as  to  the 
appellant;  thi»t  the  refidue  of  the  decree  aforefaid 
t^e  affirmed;  and  that  the  appellees  pay  to  the  ap^ 
pelljnt  his  coils. 


certaiaty  ii  re- 
quired   in  an 
Entry  for 
lands. 

The  party 
who  caveats 
,  mufi  ihewati. 
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furvcy  is 
Bude. 


CURRIE  againft  MARTIN. 


of  Hen 


ARTIN  on  the  28th  May  1798,  filed  a  Car 
_  veat  againft  a  patent  to  Currie  as  arffignee 
cncy  Banks  on  a  furvey  of  2225  acres  of  htn^ 
in  Harrifpn  County,  dateft  30th  November  I797> 
part  of  a  warrant  tor  58400  acres  entered  the  nth 
of  May  1784. —  I.  Becaufe  the  entry  does  not 
cxprefa  the  date  and  number  of  the  warrant.  2, 
Becaufe  the  warrant  did  not  exift  at  the  time  of 
the  entry.  3.  Becaufe  the  entry  was  not  fpecial 
enough.  4.  Becaufe  the  land  furveyed  is  not  in- 
cluded in  the  entry.  5.  Becaafe  Banks  had  made 
a  furvey,  on  the  27th  of  June  1785,  on  the  fame 
entry,  and  had  obtained  a  patent  thereon,  and,  at 
different  times,  had  made  ether  furveys,  and  ob- 
tained other  patents  on  the  fame  entry,  before  the 
making  of  the  furvey  cavieated  againft.  6.  Be- 
caufe the  faid  furvey  is  entirely  unconnedtcd  with 
the  beginning  of  the  faid  entry  and  with  the  faid 
other  furveys  made  upon  the  fame  entry,  being  fe- 
parated  by  many  prior  claims  by  fettlement  &c. 
The- caveator  ftates  his  own  claim  to  be  founded 
upon  an  entry  for  50  acres,  made,  the  7th  of  Fe- 
bruary 1797,  by  yirtae  of  part  of  two  warranttj 
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Tus.  a5  acres  part  of  a  land  office  treafiity  war- 
rant of  2000  acres  iffued  to  Col.  William  M*Wil- 
liaiDS  8th  May  17^39  and  Z5  acres  part  of  a  pre-^ 
emption  warrant  of  icoo  acres  iliued  to  Joha 
Goodwifijr.  28tb  March  178a. 

UpoB   the  trial  of  the  caufe,   in  the  Diilri6i 
Court,  the   parties  agreed  a  cafe,  which   fiated^ 
Tiiat  ou  the  7th  of  Auguft  1783  a  Treafury  war^ 
rant  iffued  to  Henry  Banks  for  38400  acres,  whicb 
is  iet  forth  ki  bac  p<ria.     That   on  the   nth  o£ 
May  1784  an  entry  was  made  with   the   furveyor 
of  MoQonj;alia  county  in  the  words  and  figures  fol- 
lowiflg.       **  Q^i.    George   yackson  for     Henry 
^  Bamks  enters  41  Ian4  office   Treasury  vxarrawt  of 
•*  58400  acres  beginning  at  the  mouth  of  the  West 
^^fari  'where  it  empties  into  the  Tyger  Vailey,  river 
**  and  extending  up  tie  fori  to  Simpsons  creeAJ** 
That  the  land  lying  about   the  confluence  of  tlie 
livcrA  mentioned  in  that  entry  had  been  appropri- 
ated by    fettlementa  between  the  faid  rivers  and 
have  been  patented  upon  fuch  fettlements.     That 
in  the  year  1785  Henry  Banks  cau fed  federal  £ur- 
reya  to  be  executed   upon  that  entry  for  upwards 
of  13000  acres,  leaving  the  rciidue  unfurveycd, 
beginning  between  the  rivers  mentioned   in   tlie 
faid  entry   above   the  lands  granted   to   fettlers 
without   including  the   fame,  or  commencing  at 
the  beginning  of  the  faid  entry,  and  extending  up 
the  Weft  fiark  towards  and  nearly  to  the  mouth  of. 
Simpfons  creek,  and  in  the  forks  of  the  faid  riven?,- 
and  obtained  patents  for  the  fame.     That   thde 
furveys  were  made  after  the  dlvilion  of  Mv)nung:i- 
lia  county;  which  took  place  in  confequence  of 
the  aft  of  1784,  and  thereby  the  lands  in  contro- 
verfy  fell  into  Harrifon  county.     That  after  the 
faid  divifionthe  furveyor  of  Monongalia  tranfniic- 
ted  a  copy   of  the  faid  entry   to  the   furveyor  of 
Harrifon    county,   who   received   the   fame,  and, 
tlu-ough  miftake,  entered  it  on  his  books,  as  of  the 
7tb  of  May  1784.     That  on  the  7  th  of '"'cbruaiy 
1797  Daniel  Martin  made  an  entry  vt^ith  the  far- 
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Currlc,        yeyor  of  Harrifon  county  in  the  following  worcts  i 
<ir/-  <c  Daniel  Martin  enters  50  acres,  part  of  two  ^at*- 

Martin.  ,(  rants,  viz.  25  acres  part  of  a  land  office  '1  reafu- 
•*  TV  warrant  of  aaoo  acres,  No.  157*1  iflued  to 
«  Col.  William  M^WUliams  the  8th  of  May  1783^ 
*'  and  25  acres  part  of  a  pre-emption  warrant  of 
*«  1000  acres  No.  241a  iflued  to  John  Gobdwyn  jr» 
*•  the  28th  March  1 78a  on  waters  of  Bootti 
**  creek,  beginning  adjoining  the  land  of  John  Mar* 
^  tin  and  with  his  lines  to  join  lands  of  Thomat 
^  Clare  thence  to  join  lands  of  William 
**  Tucker  and  George  Wifeman  ;**  which  war- 
rants were  filed  with  the  furveyor  at  the  time  of 
making  the  entry.  That,  in  the  year  1797,  Hen« 
ry  Banks  caufed  a  number  of  other  furveys  to  be 
executed  upon  the  faid  entry,  &  affigned  the  fame 
to  the  faid  James  Currie ;  among  which,  the  furvcy 
caveated  was  one.  That  the  quantity  of  58400 
acres  cannot  be  obtained  in  the  torks  of  the  rivers 
before  mentioned  by  including  all  the  lands  as  far 
up  as  the  mouth  of  Simpfons  creek,  and  extending 
the  fame  diftance  up  the  Tyger  valley  rirer,  that 
quantity  being  fufBcieut  to  take  almoit  tU  the  land 
between  the  laid  river  and  Simpfons  creek,  almoft 
as  far  up  as  the  fources  of  the  faid  creek.  That 
the  warrant,  on  which  the  58400  acres  were  en- 
tered for,  was  lodged  with  the  furveyor  of  Monon* 
galia,  at  the  time  of  making  the  entry«  That  thd 
Caveafor^s  furvcy,  or  a  part  of  it,  is  contained 
within  the  bounds  of  the  furvey  caveated  againft. 
That  the  caveator  made  a  furvey,  on  his  entry^ 
upon  the  8th  of  Auguft  1798* 

Upon  this  calfe  the  0iftr£t  Coart  gave  judgment 
in  favour  of  Martha ;  and  Currie  appealed  to  this 
Court. 

Call  for  the  appellant.  The  entry  is  fufficient* 
ly  certain ;  becaufe  it  has  a  certain  beginning  s 
which  is  all  that  can  be  done  in  new  countries^ 
where  there  is  nothing  by  which  to  defcribe  fixed 
and  afcertained  limits  with  precilion.    The  land^ 
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entered  for,  is  defcribed  to  be  within  certain  na-  Carrkt 
tural  boundaries*  For  the  two  rivers  are  to  be 
purfued  until  the  Monongalia  comes  to  Simpfon^i 
creek;  and  then  along  Simpfon's  creek,  until,  if 
extended^  it  would  ftrike  the  Tyger- valley  river; 
becaufe  the  lines  were  plainly  to  clofe  loine  how 
or  other :  and  that  Simpfon^s  creek  fliouid  form 
the  connefling  line,  was  the  moft  natural  and  fair 
interpretation  of  the  terms  of  the  entry.  It  would 
be  no  objeflion  to  fay,  that  this  might  poffibly  con- 
tain more  land  than  the  entry  called  for:  becaufe 
every  entry  is  liable  to  the  fame  objeAion :  but  no 
entry  was  ever  avoided  upon  that  ground.  The 
great  reafon  for  requiring  certainty  in  the  entry 
is,  that  other  perfons  may  be  enabled  to  1  jcate 
without  difficulty.  But,  in  the  prefeni  cafe,  any 
other  perfon  might  eafily  have  located  by  this  en« 
try.  For  he  would  have  had  a  certain  beginning 
and  natural  boundaries,  about  which  there  could 
be  no  miilake :  In  which  refpeds  the  entry  is 
much  more  certain  than  that  of  Field  vs  Culbrait'  § 
the  other  day,  where  there  was  no  b^iginning,  &  the 
furvcy  did  not  even  include  feveral  of  the  lines  ex- 
preffed  in  the  entry;  yet  it  was  held  fufficient. 
This  is  in  the  true  ipirit  of  the  law;  which  doei 
not  require  a  mathematical  certainty,  but- a  gene« 
ral  defcription  and  a  reafonable  degree  of  certain- 
ty. Hunter  ys  Hall  *  in  this  court.  For  the  law 
does  not  fuppofe  that  the  exaft  boundaries  can  be 

E'ven  by  the  locator,  but  plainly  intends  that  they 
all  be  ascertained  by  the  furveyor.  In  other 
words  the  law  intends  fome  things  to  be  done  by 
the  locator,  and  others  by  the  furveyor;  that  is  to 
fay,  the  locator  is  to  name  the  place,  and  the  fur- 
veyor is  to  take  care  of  the  boundaries.  1  here- 
fore  it  is  made  the  duty  of  the  furveyor,  and  not 
of  the  locator,  to  fee  to  the  length  and  breadth  of 
the  plat;  which  plainly  Ihewe  that  the  Legiflature 
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llrtendcd  that  the  furvcyor  fhould  alcertain  the 
metes  and  boundaries,  and  not  the  locator;  who 
is  only  to  defcribe  the  iituation  as  well  as  he  can. 

Hence,  in  pra6Hce,'  no  furvey,  perhaps,  has 
ever  been  found  to  agree  precifely  with  the  entry, 
a«  was  proved  in  a  remarkable  degree  in  the  cafe 
of  Field  vs  Culbraitb.  The  Land  Office  has  been 
examined,  and  few  entries  are  found  to  contain 
inore  certainly  than  the  prefent.  So  that  as  well 
upon  principle,  as  upon  a  fair  interpretation  of  the 
law,  and  the  praftice  of  the  country,  the  entry 
tnuft  be  deemed  fufficiently  certain. 

The  next  inquiry  then  will  be  whether  as  it  ap- 
pears that  there  were  prior  patents  for  forac  of 
the  lands  included  within  the  entry,  that  circum- 
ftance  will  render  the  entry  void?  And  it  is  ex- 
rtremely  clear  that  it  will  not.  For  it  does  not  in- 
jure the  rights  of  the  prior  fettlers  at  all;  becaufe 
their  prior  patents  would  always  be  a  fufficicnt  de- 
fence, and  a  fubfequent  patent  would  avail  nothing 
againft  them.  Confequently  there  can  be  no  rea- 
fon  for  obliging  the  locator  to  go  through  the  im- 
menfe  labor  and  difficulty  of  laying  a  large  warrant 
on  the  feparate  parcels,  when  a  general  entry 
might  ferve  every  purpofe  as  well.  Befides,  in 
point  of  fa6l,  it  often  has  happened,  and  muft  here* 
after,,  of  neceffity,  frequently  happen,  that  an  en- 
try does  include  fome  of  the  lands  belo^iging  to 
fome  other  perfons :  yet  no  entry  was  ever  avoid* 
ed  for  that  reafon.  On  the  contrary  the  cafe  of 
Walcot  vs  S<wan  *  in  this  court,  may  be  coofidered 
as  an  exprefs  authority  in  favor  of  the  entry.  Be- 
caufe^  in  that  cafe,  there  were  a  great  number  of 
prior  patentees  within  the  bounds  of  the  entry, 
and  the  decree  direfted  thofe  parcels  to  be  expung- 
ed, and  the  entry  ftood  for  the  balance ;  which  is 
decifive  of  the  principle. 
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A  third  queftion,  which  indeed  grows  out  of  that  Currie 
juft  difcuflfed,  is  whether  the  firft  furvey  did  not 
fatfsfy  the  entry,  fo  as  to  put  it  out  of  the  power 
of  Banks  to  make  a  fecond  furvey,  upon  the  fame 
entry?  Or,  in  other  words,  whether  he  could  lur- 
vey  one  parcel,  then  another,  and  fo  on  toties  fuo^ 
ties  until  his  warrant  was  exhaufted,  and  his 
whole  quantity  completed  ?  That  fuch  feparatt 
furveys  may  be  made,  feems  neceflarily  to  follow 
from  the  principles  laid  down  in  confidering  th« 
laft  queftion.  For  wherever  there  are  inclufive 
prior  fettlements  there  mud  be  feparate  furveys, 
or  you  can  never  tell  when  the  locator  has  got  hig 
quantity:  So  that  the  public  might  eiiler  grant 
more  than  enough,  or  the  patentee  receive  lef» 
than  he  was  entitled  to.  The  moment  therefore 
it  is  admitted  that  the  entry  may  include  prior 
grants,  it  follows,  as  a  neceflary  confequcnce, 
that  there  may  be  feveral  furveys.  For  the  ouan* 
tity  of  unappropriated  land  cannot  otherwile  be 
afcertained.  Befides  the  great  ohjefl  of  the  loca* 
tor  was  to  get  the  qiuntity  of  the  land  exprefled 
in  the  entry;  and  therefore  the  feparate  furveys 
will  be  coniidered  as  a  continuation  of  the  fame 
operation,  in  order  to  effedl  it.  In  other  wordsf 
they  will  be  confidered  as  parts  of  a  whole,  which 
could  not  be  completed,  without  thofe  diilin£t 
operations. 

It  is  no  objedlion  to  fay,  that  by  this  means  large 
bodies  of  land  may  be  engroflcd  by  men  unable 
to  furvey  ;  or,  worfe  flill,  that  very  large  quanti- 
ties of  land  may  be  protedled  againft  future  loca- 
tions, although  the  quantity  really  entered  for, 
will  fall  far  fliort  of  that  circumfcribed  by  the  en- 
try, Becaufe  the  furveyor  may  be  called  on  to 
appoint  a  time,  and  give  notice  when  he  will  fur- 
vey ;  which,  if  not  attended  to  will  avoid  the  en- 
try, and  entitle  the  fubfequent  locator;  lut,  if 
attended  to,  will  immediately  afcertain  the  quanti- 
ty and  boundaries. 
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Warden  contra.  The  entry  was  not  fpcclal 
enough ;  ^or  the  boundaries  are  indefinite^  and 
defcribed  with  no  preciiion  :  Since,  if  it  be  true| 
that  Banks  might  go  up  one  fide  of  the  fork  to 
Simpfons  creek,  yet  nothing  is  fatd  about  the 
courfe  which  he  is  to  take  afterwards.  There- 
fore although  it  fhould  even  be  adnuLted  that  he 
may  go  up  the  Weft  fide  of  the  fork,  that  is  the 
Monongalia,  to  Simpfons  crccfe,  yet  that  does 
not  decide  where  he  is  to  flop  on  the  Tyger  val- 
ley river ;  for  it  does  not  appear  where  the  creek 
connefts  them ;  and,  from  a  view  of  the  plat,  it  is 
extremely  probable  that  it  never  docs  connect 
them  at  all :  So  that  altough  there  may  be  an  ul- 
timate point  on  the  Monongalia,  yet  there  is  none 
on  the  i'yg«r  valley.  Of  courfe  the  entry  cannot 
be  faid  to  contain  {pace  ;  or  to  circumfcribe  any 
particular  portion  of  land.  Therefore,  although 
It  may  be  true,  that  if  the  entry  had,  infa6l,  con- 
tained more  land,  than  the  warrant  called  for,  it 
would  neverthelefs  be  good,  provided  the  land  en- 
tered for  had  been  accurately  defcribed  and 
bounded,  yet,  as  for  want  of  a  back,  or  connefting 
line,  there  is  no  fuch  defcription,  or  definite 
•  boundary,  the  entry  is  effentially  defeftive.  Be- 
fides  It  appears  that  the  beginning  was  on  private 
land,  and  the  plain  words  and  intention  of  the 
law,  was,  that  the  location  fliould  be  made  on 
wafte  and  unappropriated  land  altogether.  In 
which  view  of  the  cafe,  theinclufive  patents  were 
perhaps  fufiicient  to  avoid  the  entry.  But  the  fitft 
iurvey  certainly  fatisfied  the  whole  entry  ;  for  it 
never  could  have  been  the  intention  of  the  law  to 
allow  of  any  number  of  furveys  ;  and  the  fair  pre- 
furaption  is,  that  when  the  locator  has  made  a 
furvey,  he  has  fpecially  defignated  the  very  land 
which  he  meant  to  appropriate. 

Doddridge  on  the  fame  fide.  This  Court  haa 
no  ]urisdi(5lion  of  the  cafe.  The  a6l  of  1779  di- 
rc6ls  that  caveats  ihall  be  tried  in  the  General 
Court,  and  that  the  judgment  there  fhall  be  final. 
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Therefore  when  the  Diftrift  Court  law  gives  the, 
fame  proceedings  in  cafes  of  caveat  to  the  Diftri^l 
Courts  as  the  Oeneral  Ccurt  theretofore  had,  it  tol- 
lows  that  the  judgnicnt  of  the  Diilridl  Court  is 
to  be  final  too  ;  and  confequently  the  general 
daufe>  relative  to  appeals,  will  not  give  an  ap- 
pellate jurisdiiiSlion  to  this  Court,  in  cafes  of  that 
kind.  Which  is  the  more  eviden:  from  this  cir- 
curaftance,  that  in  the  VI  fedlion  of  the  Diflridl  a<S, 
(which  declares  the  jurisdidlion  of  thofe  courts,) 
mills,  Wills  and  roads  are  coupled  with  caveats  ; 
but  in  the  feiliDn  relating  to  appeals,  mills,  wills, 
and  roads  only,  are  mentioned;  and  nothing  faid 
about  caveats.  Which  looks  as  if  the  legiilature 
had  defignedly  emitted  it,  on  the  ground  that 
the  judgment  of  the  Diftri6l  Court,  in  conformity 
to  that  of  the  General  Court  formerly,  was  to  be 
final;  and  that  no  appeal  was  intended  to  lie  from 
it.  Bcfidcs  the  derk  is  to  certify  all  determinati- 
ons of  the  Dillridl  Courts  to  the  Kegifter  ;  but 
nothing  is  fuid  as  to  the  detenainations  of  this 
Court. 

The  entry  is  not  fpecial  enough,  as  it  does  not 
deft ribc  all  the  boundaries;  which  ought  to  be 
done.  For  a  dcfcription"  of  the  beginning  is  not 
enough;  but  the  locator  ought  to  mark  out  the 
lines  along  which  he  mca:;s  the  furvey  fliall  pro- 
ceed; and  although  it  is  urged  that  this  would  he 
(lifficult  in  many  cafes,  that  does  not  exclude  the 
neceffity  of  it ;  fince  a  general  dcfcription  of  linei 
is  not  iir.pra61icable,  but  may  be  done  with  fome 
^t^m  of  accuracy.  If  this  be  not  neceflary,  the 
cwifcquence  will  be  that  all  future  locators  will 
be  in  danger,  or  unable  to  tell  where,  or  how,  to 
lUbkc  their  entries  ;  biicaufe  it  will  be  impoffible 
to  know  the  extent  and  boundaries  of  the  prior 
locations.  The  pratlice  in  making  entries,  when 
it  is  oppofed  to  the  pofitive  requilition  of  the  a6l 
of  Aflembly,  proves  nothing  ;  but,  if  it  was  impor- 
tant to  confider  the  practice,  it  would  be  found  to 
U  in  our  favour :  For  no  entry,  fo  uncertain^  as 
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CntTit,        this,   ever  has  been  contended  for.     Hunter  vs. 

Martin  Hall*  titrned  upon  Other  grounds,  and  the  infe- 

rior courts  have  uniformly  decided  otherwife.  So 
that,  if  the  prefent  entry  is  fuftained  the  inconve- 
nience will  be  incalculably  great ;  and  innumera- 
ble titles  will  be  fliaken.  It  is  monftrous  to  call 
that  a  fufficient  defcription  of  boundaries,  which 
cannot  be  faid  to  exprefs  more  than  a  Angle  line ; 
for  the  diftance  up  the  Tyger  valley  river  is  not 
attempted  to  be  defcribed,  nor  does  it  appear  that 
Simpfons  creek  would,  if  infinitely  extended,  ever 
Conne£l  the  two  rivers*  In  point  of  faft,  it  is  be- 
lieved not  to  do  fo.  Hence  it  is  impoifible  to 
maintain,  that  the  entry  contains  any  parcel  of 
land  in  particular  ;  and  therefore  it  does  not  fa- 
tisfy  the  law,  which  requires  a  reafonable  preci- 
iion ;  and  fuch  an  accurate  defcription,  as  that 
future  locators  may  know  how  to  make  their  en- 
tries, with  fome  degree  of  certainty.  Large  and 
uncertain  entries  of  this  kind  are  contrary  to  the 
policy  of  the  law;  becaufe  it  precludes  poor  men 
from  an  opportunity  of  making  entries,  and  ac- 
quiring fettlements. 

One  furvey  fatisfied  the  entry  ;  for  feveral  fur- 
veys  cannot  be  executed  on  the  fame  entry.  The 
law  no  where  fays  they  may ;  but  the  language  of 
the  aft  always  fuppofes  a  fingle  furvey :  And,  if 
praftice  be  reforted  to,  more  than  one  furvey  up- 
on the  fame  entry,  never  has  been  made.  The 
neceflfity  of  thefe  feparate  furveys  aids  our  argu- 
ment concerning  the  uncertainty  of  the  entry  J  be- 
caufe it  {hews  that  the  very  certainty  contended 
for  on  the  other  fide,  was  only  got  by  furveys  atid 
a6ls  ulterior  to  the  entry  itfelf. 

But  the  entry,  if  originally  good,  was  forfeited 
for  want  of  an  earlier  furvey.  The  a6l  of  06lo- 
berfcflion  1784.  Cbap\  48,  page  7.  required  fur- 
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vcys  previous  thereto  to  be  made  before  the  firft 
of  the  following  February  ;  and  future  funrcyi  to 
be  made  within  one  year  from  the  date  of  the  en* 
try.  This  aft  was  in  part  repealed  by  the  adl  of 
1785  Cbapi  41.  page  31,  which  requires  a  pre- 
Fious  notice  by  the  furveyor;  but  then  the  owner 
of  the  entry  is  to  appoint  ^n  agent  in  the  County, 
and  to  give  notice  thereof  to  the  furvxyor  ;  and, 
on  failure,  hts  entry  is  to  become  void*  There- 
fore  as  the  appellant  has  not  (hewn  fuch  appoint- 
ment and  notice,  his  entry  muft  be  taken  to  have 
become  void,  according  to  the  true  condrudioa 
of  this  a6l.  But  by  |:he  aft  of  1786  Cbap\  11 
page  14,  the  timjs  for  uppoiniing  fuch  agent,  and 
giving  notice  thereof,  was  extended  for  two  years 
from  the  pai&ng  of  the  a^  of  1786  \  and  by  the  aft 
of  1788  Cbapi  ai.  page  13,  for  two  years  more ; 
after  which  it  was  no  longer  continued ;  and 
therefore  the  indulgence  expired  in  the  year  1790. 
For  the  aft  of  1790,  page  8*  relates  only  to 
failures  to  return  the  furveys,  and  to  entries  of 
soother  kind  ;  which  is  likewife  true  of  the  afts 
of  1791  Cbap :  4,  page  5,  &  1792.  Cbapi  7.  page 
31. :  And  although  Cbap :  8*  in  the  fai^iepage,  aU 
lows  two  years  longer  to  make  furveys,  yet  that 
will  not  Uve  the  forfeiture,  on  account  of  the 
failure  to  appoint  the  agent :  Of  courfe,  it  doe?  not 
fave  the  entry  in  this  cafe,  The*fame  pbfervati- 
on  applies  to  the  afts  of  1794  Cbap:  ii.  Seel:  2. 
page  9,  of  1795  Cbap.  9.  Se5l :  6.  page  15.  and 
of  1796  Cbap:  47#  page  29.  So  that  the  failure 
to  appoint  the  agent  within  the  time  prefcribed, 
is  not  provided  for ;  and  therefor?  the  entry  of 
Banks  was  void  fof  that  reafon. 

WiCKHAM  in  reply.  This  Court  clearly  has 
cognizance  of  the  cafe  :  For  the  Uiftrift  Court 
certainly  has  jurisdiftion  ;  and,  by  the  laws  con- 
ftituting  this  Court,  a  general  right  of  appeal  to 
this  tribunal,  from  the  judgments  of  the  Diftrift 
Courts,  is  given  tq  the  citizen  in  all  cafes :  So 
that,  as  caveats  are  no^  cxcepte4i  U  follows  that 
they  are  included  alfo* 
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Currie  The   entry  is   fufRcient.     For  reasonable  cer* 

*^f  ^  tainty,  or  certaintv  to  a  common  intent,  is 
\J^^^'  enough.  Math'^matical  precifion  cannot  be  re- 
quired. It  is  not  material  that  the  bottom  line 
does  not  conne<5l  the  two  rivers.  For  when  the  two 
fide  lines  were  given,  the  other  could  be  found  ; 
and  all  that  is  required  is,  that  the  locator  fhall 
fo  lay  his  warrant  as  that  future  locators  may  be 
enabled  to  lay  theirs  with  fafety  ;  which  is  done 
here.  The  bottom  line  could  not  be  defcribed, 
without  a  furvey  ;  and  therefore  to  fay  that  it  was 
Tieceflary  to  defcribe  it,  is  to  contend  that'a  furvey 
fhould  always  precede  an  entry.  Whenever  the 
furveyor  has  gone  up  the  forks,  at  equi  diftances, 
fo  as  to  obtain  the  58000  acres  exprefled  in  the 
warrant,  he  has  arrived  at  the  bottom  line,  and 
determines  the  ultimate  points  of  the  entry  ;  ob- 
ferving,  however,  not  to  go  beyond  Sinipfons 
creek  on  either  Tide. 

ROANE  Judp;c.  You  (Ay  that  quantity 
will  give  the  bottom  line  :  If  fo,  and  there  be  not 
the  quantity  of  vacant  land  within  thofe  equi  dif- 
tant  points  you  fpeak  of,  can  you  go  beyond  them 
in  order  to  obtain  the  amount  in  your  warrant? 
For  if  fo,  do  you  not  contend  that  in  one  cafe  the 
figure  will  be  boynded  by  one  bottom  line,  and  in 
the  other  by  another? 

WicKHAM.  My  m.eaninjy  is  that  the  figure  fliall 
be  certainly  bounded  by  the  equidiftant  points  ; 
and  if  there  be  not  a  fufRcient  quantity  of  vacant 
land  in  it,  that  we  cannot  go  beyond  thofe  points  to 
feek  for  it. 

That  the  entry  includes  vacant  land  does  not 
prejudice  it ;  for  that  frequently  happens,  and 
never  was  objedled  to  ;  which  anfwers  the  objec- 
tion that  the  entry  begins  on  patented  land ;  for 
if  any  part  of  it  may  be  on  patented  land,  the  be- 
ginning may  be  fotoo:  And,  in  point  of  prac- 
tice, it  has  frequently  been  done. 
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One  farvcy  did  not  fatisfy  the  entry ;  and  o- 
tliera  might  be  made  afterwards.  This,  which 
ii  a  di£late  of  reafon,  is  corroborated  by  the  lan- 
guage of  the  aft  of  Affembly  ;  for  that  fuppofef 
various  furveyip  upon  the  lame  warrant :  which 
is  convenient  to  the  holder  of  the  warrant  >  and 
prejudices  nobody.  In  this  pcwnt  too  the  pra6lice 
agrees  with  the  rcafon  of  the  thing,  the  fair  in- 
terpretation of  the  a6l,  and  the  conveuience  of  the 
party. 

The  obfervation  that  dicre  is  danj^er,  from 
thia  doArine,  that  large  tra6U  may  be  protected 
againft  fubfequent  eutriea,  hy  perfons  unable  to 
furvey,  is  incorrcdl ;  becaufe  tiie  furveyor  may  be 
called  on  to  gi\rc  notice;  and  therefore  the  iDjcon- 
venicnce,  if  any,  may  be  eifily  ayoidcid* 

The  length  of  time,  ^tweon  the  ^uty  and  fur- 
vey,  18  -not  material,  if  the  a6ls  of  afTembly  be 
fairly  confidcred  ;  but,  upon  that  point,  Mn  Rai>- 
dolph,  who  follows  me,  will  fpeak  at  large* 

Randolph  on  the  fame  fide.  The  Court  has 
jurisdidlion.  For  wherdver  there  is  a  ful^rdinate 
Court  and  a  revifing  Court,  the  latter  has  a  ge« 
neral  fupcrin tending  power.  This  court  has  ge- 
neral appellate  jurisdidlion  by  the  exprefs  words 
of  the  a6l  of  Affembly  ;  and  as  the  cafe  of  cavegts 
IS  not  excepted,  they  alfo  are  intlude4« 

The  entry  is  fufficient.  For  only  reafonable 
certainty,  or  certainty  to  a  comnton  intent,  is 
requifite  Co.  Litt.  303,  It  would  h^ve  been  im- 
poifible  to  ftate  the  bounds  more  particularly,  in 
a  country,  at  that  time  probably  filled  with  hofr 
tile  tribes  of  Indians*  Jt  is  enough  to  give  a  ge« 
neral  defcriptlon  of  the  place,  and  it  is  the  bufi- 
nefs  of  the  lurveyor  to  afcertain  the  lines  with 
prccifion  ;  which  is 'proved  by  the  remark,  that  it 
is  made  hi*  duty,  by  the  a6l,  to  fee  to  the  length 
and  breadth.     The  meaning  of  the  entry  was  tiia^ 
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Currie  thby  fliould  begin  at  the  confluence,  and  go  up  the 
forks,  as  far  as  Simpfons  creek,  for  quantity  ;  and 
that  is  the  iifual  courfe  in^ufinefs  of  this  kind. 
It  was  not  neceflary  to  fay  in  the  entry  that  tliey 
were  to  go  acrofs  from  the  mouth  of  Simpfons 
creek  to  Tyger  valley  river  ;  for  that  was  impli- 
ed ;  and  if  the  entry  had  faid  fo  exprefsly,  a  future 
locator  would  have  been  no  wifer,  than  without 
it..  The  entry  therefore  was  precife  enough: 
and  of  courfe  the  objeftion  upon  that  ground,  wiil 
not  avail  the  appellee. 

The  length  of  time  does  not  forfeit  the  entry, 
ts  no  notice  to  furvey  was  given.  The  a6l  of 
1785  altered  that  of  1784,  as  to  the  time ;  and  if 
Banks  failed  to  appoint  an  agent,  as  that  a6l  re- 
quired, it  was  matter  of  evidence,  and  ought  to 
have  been  fhcwn  in  the  finding;  but,  as  it  is  not, 
the  court  would,  if  neceflary,  prefume  that  it  was 
done.  But  this  is  unnecffary  to  be  contended 
for;  becaufe  the  continuing  a<jls  of  '88,  '90,  '94, 
'92,  '94,  '95,  and  ^g6  do  completely  fave  th« 
entry ;  for  their  provifions  are  general ;  and  contaia 
no  exceptions  with  regard  to  ihe  appointment  of 
agent?.  Confequently  the\  extend  to  this,  as  well 
as  to  any  other  caic.  It  is  imp<  ilible,  in  fliort^ 
to  take  the  cafe  out  of  the  operation  of  thofe  laws  ; 
for  the  declaration  is  fo  general  that  no  exception 
can  be  made. 

The  feparate  fur^^eys  are  allowable  ;  for  they  do 
no  prejudice  :  and  the  warrant  itfelf  exprcfles  one 
or  more  furveys  ;  which  looks  as  if  the  legiflaturc 
contemplated  cafes  of  this  kind,  as  there  would 
often  be  a  neceiTity  to  make  them  :  So  that  al- 
though there  is  no  exprefs  declaration  that  fepa- 
rate furvey s  on  the  fame  entry  may  be  made,  yet 
it  is  fairly  to  be  colleclcd  from  the  general  com. 
plexion  of  the  law,  and  from  the  reafon  of  the 
tiling. 

Cur  adv*  vult. 

April  Term  1803. 
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The  cafe  was  this  Terra  %rgued  again  by  Wil- 
liams, CalU  Randolph  and  Wickham  for  the  ap« 
pellants  ;  and  ^j^rdtn  and  Doddridge  for  the  ap- 
pellees* 

LYONS  Judge— Afterwards  delivered  tht  re- 
folution  of  thtt  Court-*-  That  Martin  the  appellee 
ihewcd  no  title  to  the  warrant  under  which  the 
furvey  was  made,  as  it  did  not  appear  that,  it  had 
ever  been  afligned  to  him  ;  and  therefore  that  the 
judgment  of  the  Diftridl  Court  was  to  be  reverfed, 
and  the  caveat  difmifled  with  cofts* 


Conic 
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Martia, 


RUSSEL  Againji  CLAYTON. 

THIS  was  an  a6lion  on  the  cafe  brought  by 
Clayton  a  gainft  Ruflel,  clerk  of  the  Wil- 
JjamftHirg  Diitri<5l  Court,  for  amiftake  in  iffuing  a 
"writ  of  scire  facias,-  and  the  jury  found  a  fpecial 
vcrdidl,  which  ftated.  That  the  plaintiff  on  the  7th 
of  May  1790  obtained  a  judgment  in  the  Diftridl 
Court  aganilt  Thomas  Hubbard,  Adminiltrator, 
with  the  will  annexed  of  James  Hubbard  for  ;f  313 
and  one  penny  damages,  to  be  difcharged  by  the 
payment  of  ;^I56:  10  with  5  per  ceiU^  intereft 
from  the  igth  of  July  1773  *"^  ^^^  cofts,  to  wit, 
3.  6.  1 70lbs.  tobacco  and  i86lbs.  tobacco.  That 
on  the  13th  of  November  1792,  the  plaintiff  fued 
out  a  writ  of  scire  facias  to  revive  the  judgment 
a^ainft  the  faid  Thomas  Hubbard,  adminiftrator  as 
iforefaid*  That  the  faid  writ  of  scire  facias  w^ 
made  out  by  the  faid  Ruffel,  who,  by  miftake,  in- 
ferted  that  the  judgment  was  to  be  difcharged  by 
the  nayn^ent  of  J^  56  :  10,  with  intereft  from  the 
'9  J**^y  ^773i  3"^  cofts,  inftead  of  156  :  10  with 
intereft  from  the  19  July  1773  as  it  ought  to  have 
been*  That  the  faid  writ  was  returned  executed. 
That  the  plaintiffappearedby  his  counfel  and  judg- 
ment was  rendered  for  the  faid  ^^  313  to  be  dif- 


If  a  clerk  of 
a  court  iflfuet 
a  writ  oi  fiire 
facias  for  too 
little,  ind  the 
plaintiff  ob- 
tain! judg- 
ment  &iauef 
execution    for 
the  Turn  in  the 
f fire  facias  f  he 
ihall     recover 
againft  the 
clerk  in  a  Tub* 
fequent  a^ion 
the  difference 
between   the 
true  fum  for 
i^hich  the  y#ir# 
facias  ought 
to  have 
iffued,    and 
that  for  which 
it  did  ifTue  i 
Nor  will  it 
make  any  dif- 
ference   whe- 
ther the  Ipeci- 
ai    verdidt 
finds  fpecial 
damage  fus- 
ajned  by  the 
plaintiff  or  not 
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charged  by  the  payment  of  ^^56:  10  and  the  cofts. 
That  an  execution  iflued  on  the  latter  judgment, 
which  was  replevied.  That  the  plaintifF  never 
made  any  attempt  to  have  the  error  amended. 
That  there  was  no  other  evidence  in  the  caufe 

except  the  fa6ls  above  ftated. 

« 

The  Diftri<5\  Court  gave  judgment  for  the  plain* 
tifF;    and  Ruffcl  appealed  to  this  Court. 

Counfel  for  the  appellant.  The  writ  appears 
to  have  been  delivered  to  the  plaintiff;  who  ought 
to  have  infpefted  the  fum,  and  feen  that  it  wa« 
right.  He  might  have  corrected  the  miftake^  by 
difcontinuing  his  writ,  and  bringing  a  new  one, 
or  by  fuing  out  a  writ  of  error  to  the  ju^gmentj 
or  even  by  moving  to  amend  the  proceedings  with- 
out the  form  of  a  writ  of  error, — Gordon  vs.  Fror 
ser.  a  Wash.  130 ;  but  having  negle6led  to  do  fo, 
he  ought  not  to  be  allowed  to  charge  the  clerk  for 
an  accidental  miftake.  Befides  it  is  found  that 
there  was  no  other  evidence  than  that  ftated  in  the 
verdi6l;  and  as  fpecial  damage  is  the  git  of  the 
a£lion,  and  none  is  (hewn,  it  follows  that  the  fuit 
was  not  maintainable.— I  Vcntr.  310.— a  Wils. 
325.  4  Burr.  2o6o. 

Counfel  for  the  appellee.  Whoever  takes  a  ber 
neficial  office,  takes  it  fubje6l  to  all  its  inconveni- 
encies,  and  is  bound  for  the  regnlar  and  proper 
tranfadlions  of  all  the  duties  belonging  to  it:  there- 
fore any  improper  a6l,  whether  proceeding  from 
miftpke,  negligence,  or  defign,  equally  renders 
him  liable  to  the  party  injured  by  it.  Of  courfe 
it  being  the  duty  of  the  clerk  to  iffue  the  writ 
rightly,  if  he  has  done  it  wrong,  he  is  refponfi- 
ble.  Befides  the  plaintiff  was  not  bound  tocorreft 
the  error,  and,  perhaps  it  was  pfudent  in  him  not 
to  do  fo:  becaufe  that  might  have  releafcd  the 
clerk,  and,  before  he  could  have  obtained  another 
judgment  againft  the  eiecutor,  the  ellate  might 
have  become  infolvent. 
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The  damage  done  the  plaintiff  neceflarUy  ap- 
pears on  the  proceedings.  It  is  the  difference  be- 
tween the  true  fum  and  that  for  which  the  writ 
crroneoufly  iffued.  If  this  error  had  not  been 
commrtted,  it  is  probable  that  the  plaintiff  might 
have  made  his  whole  debt ;  becaufe  it  appears 
that  the  fum  for  which  the  judgment  was  obtained 
in  th  scire  facias^  was  aAually  made ;  and  there- 
fore the  prefumption  is  that  the  whole  might  have 
been* 

Cur  adv.  vulf. 

Per  Cur:  Affirm  the  judgment. 
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IfthelherifF 
ncglcftt  to  re- 
turn an  execu- 
tion, at  the  re- 
queft  of  the 
prtff,  he  is 
not  liable  to  a 
fine. 

Setter:  flow 
far  a  court 
ought  to  go  in 
impofinga 
fine  upon  a 
flicriff  for  not 
returning  an 
execution  ? 

Excefllve 
fine  is  uncon- 
ftitutional. 
^lur:  Whe- 
ther a  depofi- 
tien  taken  af- 
ter  a  caufe  is 
decided)  but 
during  the 
fame  term^ 
can  be 

broueht  in  be- 
fore the  end  of 
the  term,  ar.d 
made  part  of 
the  record  ? 


BULLOCK  &  CLOUHG, 
agamfi 
GOODALL. 

GOODALL  and  Clough  filed  a  bill  of  injunc- 
tion  in  the  high  Court  of  Chancery  againft 
John  Bullock  jun.  which  dated  that  Goodall  being 
{heriff  of  Hanover  in  May  1792,    a  writ  of  fieri 
facias  for  £  497   I   nl  with  intereft  from  21  De- 
cember 1 79 1  iffued  from  the  County  Court  at  the 
fuit  of  Bullock,  againft  the  eftate  of  John  Bullock 
the  elder ;  which  was  delivered  to  Clough  his  depu* 
ty,  who  by  virtue  thereof  took  all  the  effe6ls  of  tho 
faid  John  Bullock  the  elder,    and  that  the  defends* 
ant  told  the  plaintiff  that  his  father  had  no  other* 
property.     That  the  defendant  bought  the  fame  at 
three  fo  urths  of  the  appr  aifed  value,  anddefired 
the  plaintiff  not  to  return  the  execution  till  he  and. 
the  plaintiff  fliould  come  to  a  further  fettlcmcnt. 
1  hat  in  May  1795,  the  defendant  moved  for  and 
obtained  a  judgment  for  £  264  8  9,   with  cofta^ 
againft  the  plaintiff  Goodall,    as  a  fine  for  not  re^ 
turning  the  execution,  although  the  plaintiff  oftex*— 
ed  to  prove  the  circumftances  aforefaid,  the  cotu^ 
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being  of  opinion  that  no  notice  ought  to  be  ttketi        BttOeck 
of  them  in  a  court  of  law.     The  bill  therefore        _  ^f 
prays  for  an  injundlion. 

Tbe  anfwer  **  admits  the  execution,  and  that  the 
defendant  purchafed  the  property.  Denies  that 
the  defendant  told  the  plaiaiifF  that  his  father  had 
no  other  property  on  which  the  execution  could 
at  any  after  time  be  levied,  although  he  might 
have  told  him  that  tien  vjas  no  other  property  just 
tbtn  tc  ie  come  at.  Denies  that  he  requefted  the 
platntifF  to  retain  the  execution  ;  on  the  contrary 
be  requefted  it  to  be  returned,  and  Clough  pro- 
mifed,  but  failed  to  do  it*  Does  not  conceive  the 
plaintifTs  defence  better  in  equity  than  at  law,  and 
prays  the  judgment  of  the  Court  whether  there  be 
any  equity  fuggefted  in  the  bill  which  can  give  ju- 
rifdi£Uon  to  this  Court.  Does  not  admit  that  there 
is  nm  other  property  on  which  the  execution  can 
be  levied."  A  witnefs  fays  that  the  defendant  told 
him  at  the  fale,  that  tbe  v^oole  of  bis  father^ s  pro^ 
pcrty  voas  sold  for  bis  benefit.  Another  witnefs 
fays,  that  Clough  withdrew  the  execution  on  the 
trial  of  the  motion  after  producing  it,  and  was 
told  by  the  Court  if  he  did  not  return  it  they  would 
fine  him  five  per  cent,  inftead  of  two  and  a  half; 
and  that  he  has  frequently  heard  the  defendant 
fay  he  fliould  be  obliged  to  move  for  a  fine  for  not 
returning  the  execution,  as  he  could  not  get  Clough 
to  do  it.  A  third  witnefs  fays  that  he  heard  the 
defendant  afk  Clough  if  he  had  returned  the  execu- 
tion, and  on  being  told  that  he  had  not,  he  then 
faid^  for  Go<Ps  sake  return  it  immediately.  A 
fourth  witnefs  fays,  **  that  he  heard  the  defendant 
fey  he  wiihed  Clough  would  not  return  the  execu- 
tion until  a  fettlement  took  place  between  ihem. 
That  on  Clough's  afking  the  defendant  if  there' 
was  nothing  of  his  father's  eftate  now  to  be' 
got  with  that  execution,  he  anfwered  not  that  he 
knew  of;  and  being  afkcd  if  he  wifhed  the  execu- 
tion to  be  returned,  he  anfwered  it  was  innnateri- 
al,  and  that  Clough  might  do  it  when  convenient, 
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for  he  never  ezpe£led  to  get  any  thing  more  from 
his  eftate« 

The  Court  of  Chancery,  on  the  1 2th  of  May 
1798,  perpetuated  the  injundion  with  coils;  and 
Bullock  appealed  to  this  court. 

On  the  24th  of  May  1798,  the  plaintiff  took  the 
depolition  of  Thomas  Moore,  who  fays  that  the 
defendant  requefted  him  to  tell  Clough  not  to  re- 
turn the  execution  until  he  had  fcttledj  and  that 
the  deponent  informed  Clough  thereof. 

On  the  26th  of  May  1798,  the  Court  of  Chan* 
eery  made  an  order  purporting,  that  Moore's  de- 
pofition  was  that  day  brought  in  by  the  plaintiffs 
counfel,  and  on  his  motion  was  received  by  the 
Court,  and  ordered  to  be  made  part  of  the  records 

Call  for  the  appellant.  The  whole  eafe  made 
in  the  Court  of  Chancer)'  was  certainly  proper  for 
a  court  of  law ;  and  therefore  the  plaintiffs  fliould 
have  defended  themfelves  there  and  not  reforted: 
to  the  Court  of  Equity.  The  jurifdidion  is  fuffi- 
ciently  excepted  to  in  the  anfwer;  for  if  an  excep- 
tion can  be  coUedled  from  the  pleadings,  it  is  all 
that  is  requifite:  And  therefore  in  Pryor  vs.  A^ 
dams^  I  CalPs  rep.  a  demurrer  was  held  to  be  a  fuf- 
ficient  exception,  although  the  a6l  of  1787  men* 
tions  plea.  An  analogous  principle  on  the  law  fide, 
was  fupported  by  the  Court  in  Garlington  vs.  Clut-m 
tOTiy  X  CalPs  rep,  where  the  matter  relied  on  was 
very  informally  ftatcd  ;  but  the  Conrt  faid  it  was 
fufficient,  if  the  exception  appeared  at  all;  and  as 
it  was  apparent  that  it  was  relied  on,  that  waa 
enough.  Therefore  the  bill  ought  to  have  been, 
difmiffed,  upon  the  ground  of  the  want  of  jurifdiu* 
tion. 

But  upon  the  merits  the  cafe  is  in  favor  of  the- 
tppellant.  For  there  is  only  one  witnefs  to  prove 
that  the  return  was  fufpended  by   the  confent   o£ 
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the  appellant;  and  the  anfwer  in  efTeiSl  denies  it. 
Therefore  without  circumftances  the  anfwer  muft 
prevail.  But  there  arc  no  circumftances;  and 
confequcntly  the  ufual  rule  muft  talce  place.  Be- 
fidcs  i:  was  the  duty  of  the  fheriff  to  return  the 
writ,  and  if  he  failed  to  do  fo,  it  was  at  his  own 
peril.  Of  courfe  he  cannot  complain  of  a  judgment 
which  was  rendered  in  confcqucnce  of  his  volun- 
Uiy  delinquency. 

Duval  and  Warden  contra.  The  County 
Court  exercifed  their  difcretion  improperly:  and 
therefore  the  Court  of  Chancery  did  right  in  grant- 
ing relief:  Efpecially  as  many  fa^ls  appeared  be- 
forc^that  court,  which  did  not  appear  in  the  Cotin- 
ty  Court ;  fo  that  it  was  a  different  Cafe  in  equity 
from  what  it  was  at  law.  Belides,  if  it  had  been 
the  fame  cafe,  and  the  evidence  was  not  ftated  on 
the  record  fo  that  a  court  of  error  could  decide  on 
it,  this  neglcA  of  their  attorney  ought  not  to 
prejudice  the  plaintiifs  ;  but  they  ought  to 
have  relief  in  equity.  The  condudl  of  the  appel- 
lant was  unconfcientious  in  proceeding  to  afk  a 
fine  after  he  had  confented  that  the  return  fhould 
he  delayed.  But  the  fine  was  exceffive,  and  much 
beyond  any  proportion  to  the  offence.  For  the 
fine  is  only  intended  as  a  compcnfation  for  the  in- 
jury, which  the  plaintiff  in  the  execution  has  fuf^ 
tained  by  being  kept  out  of  his  money,  and  the 
proper  meafure  for  that  is  intereft.  But  here  the 
Sne  is  much  greater  than  any  rate  of  that  kind. 
Bcfides,  in  this  cafe,  the  defendant  in  the  execu- 
tion was  infolvent,  and  therefore  the  appellant 
loft  nothing  by  the  delay.  The  Court  of  Chance- 
ry had  jurifdifti  on.  For  the  bill  alledges  that  the 
execution  was  held  up  with  ihe  appellants  confcnt, 
and  he  is  required  to  anfwer  that  charge ;  which 
gave  jurifdiftion,  as  that  fa6l  could  not  be  fliewn 
at  law.  But  be  that  as  it  may,  the  jurifdi6lion  is 
^  properly  excepted  to;  for  the  anfwer  does  not 
deny  it  in  exprefs  words,  or  in  any  equivalent 
terms. 


Bullock 

Goodadl. 
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Bulloefty 
Goodall. 


Call  in  reply.  If  the  fine  ia  leverc,  it  is  the  law 
which  IS  to  blame;  becaufe  it  is  according  to  the  di- 
regions  of  the  adl,  which  is  a  remedial  (latute  ; 
and  therefore  to  be  fo  conftrued  as  to  advance  the 
remedy  and  fupprefs  the  mifchief.  The  fine  is  not 
intended  as  a  mere  compenfatton,  but  as  a  punifh* 
ment  for  the  delinquency  of  the  ftieriffs,  who  could 
not  be  controuled  by  the  former  laws.  The  con- 
du6l  of  the  deputy  was  irreverent  to  the  County 
Court,  in  withdrawing  the  execution  after  he  was 
warned  againft it :  A  circumftance  which  aggra- 
vated the  cafe,  and  dei^roys  all  claim  to  favour. 
Added  to  which  he  was  feveral  times  requeued  by 
the  appellant  to  return  it.  It  does  not  abfolutely 
appear  that  old  Bullock  was  infolvent,  for  it  feems 
there  was  fome  expeftation  of  other  property. 
But  if  he  had  been,  that  circumftance  will  mak« 
no  difference;  as* the  law  does  not  difcriminatc 
between  folvent  and  infolvent  defendants. 

PENDLETON  Prefident,  delivered  the  rcfolu- 
tion  of  the  Court  as  follows:     In  May  1792*  An 
execution,    for  the  appellant  againft  the  eftate  of 
his  father,   was  iflued  from  the  County  Court  of 
Hanover,    returnable  to  Auguft  court  following, 
anb  was  put  into  the  hands  of  Clough  the  deputy 
of  Goodall  the  ftieriff,  to  be  executed.     He  levied 
it  on  all  the  eftate  of  the  father  which  could  be 
found,   and  fold  it  at  audlion,  when  the  appellant 
the  creditor  be-came  the  purchafer  of  the  whole  for 
jf  206  3  6,  for  which  he  endorfed  a  receipt  upon 
the  execution,  dated  the  22d  of  May.     In   May 
1795,  Bullock  upon  notice  to  Goodall,  obtained  a 
judgment  againft  him  in  Hanover  court  for  a  fine 
of  £  ^64  8  9  for  Clough's  not  having  returned 
the  execution.     In  June  Goodall  obtained  judg- 
ment againft  Clough  for  the  amount  of  the  fine  and. 
cofts.   But  Goodall  and  Clough  unite  in  a  bill,  ex 
hibited  to  the  High  Court  of  Chancery,   prayin^ 
an  injun£lion    to,    and    relief  againft    Bullock^ 
judgment,  on  this  ground,  that  the  Execution  w 
retained,  at  the  requeft  of  Bullock,  until  a  fettle 
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mcnt  fliould  take  place  between  him  and  Clough.       Brllork, 


The  anfwver  denies  the  requeft,   not  indeed*  in 
thje  terms  of  the  charge,    but  probably  compre- 
*  hcnding  a  denial  of  them.    Several  depofitions  are 
taken  fully  proving  the  confeflion  of  Bullock,  and 
the  general  opinion  that  Bullock  the  father-  had  no 
cftate,  on  which  a  further  execution  could  be  levi- 
ed.   One  witnefs,  Thomfon,  fwears,  that  in  Ian. 
or  Feb.  1795,  he  applied  to  Bullock  for  his  taxes 
&c.  and  for  Clough^s  coramiflions  for  ferving  the 
execution:     Bullock  refufed  to,  fettle  with  him, 
and  defired  him  to  requeft  Clough  to  come  and 
fettle;  and  not  to  return  the  execution  till  the  fet- 
tlcraent.     He  delivered  the  meflage,  and  a  fettle* 
ment  took  place,  when  being  aikcd  if  the  executi* 
on  muft  then  be  returned,  Bullock  faid  that  it  was 
immaterial,  and  that  it  might  be   done  when  con- 
venient.    A  fecond  witnefs,  Moore,  confirms  the 
/a<ft  of  the  requeft  not  to  return  the  execution  un- 
til a  fettlement;  but  as  his  depoiition  was  taken 
after  the  decree,    and  the  eonfent  of  parties  does 
not  appear,  the  court  doubt  the  propriety  of  con* 
fidering  it  as  evidence;  and  therefore  it  is  not  re- 
garded.    The  anfwer  then  ftands  con  trad  .(jled  by 
onepofitive  witnefs  only;    but  the  court  conlider 
that  witnefs  as  fupporiedby  the  ftrongcircumlUn* 
CCS,  of  Bullock's  having  relied  from  179210  1795, 
without  complaint  of  its  not  being  returned;  of 
having  no  inducemen:  to  require  its  return^    nor 
the  flieriff  any  to  retain  it;  lince  the  money  levied 
was  paid,  and  no  properly  for  a  new  execution  to 
ad  on;  and  therefore  the  anfwer  is  to  prevail  with- 
in the  rule  of  this  court.     The  latitude  in  the  fum 
of  the  fine,    left  to  the  difcretion  of  the  court,  is 
ineant  to  meet  the  degrees  of  offence  in  the  officer, 
k  of  injury  to  the  creditor.  That  difcretion  is  not  to 
beexercifed  arbitrarily,  but  julHy;  fo  as  to  impofe 
afiae  commenfurate  to  the  offence  and  injury;  and 
itwas  to  check  thcfe  difcretionary  power-,   that 
our  bill  of  rights  has  declared  that  ^^  exccflive  fines 
it|U  not  be  impofedf"    No  man  can  doubt>  bu( 
D 


Goodall. 


so 
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that  a  fine  of  £  264  8  9,  impofed  on  an  officer 
who  haa  committed  no  fault,  for  the  benefit  of  a 
creditor  who  has  fuftained  no  injury,  is  fuperlative* 
ly  exceffive.  unconftitutional,  oppreffive,  and 
againd  confcience.  As  little  can  it  be  doubted, 
that  a  court  of  equity  may,  and  ought  to  give  re- 
lief, even,  if  the  appellant  had  pleaded  to  the  ja* 
rifdi6lion,  or  demurred,  as  was  done  in  the  cafe 
of  Pryor  vs  Adams^  I  CalL  The  decree  affording 
this  relief  is  therefore  unanimoufly  affirmed. 


Limitationy 
by  deed,  of 
flaves  to  the 
donors  daugh- 
ter for  life,  & 
after  her  death 
to  the  heirs  of 
her  body,  to 
the  only  pro- 
per ufe  &  bc- 
noof  of  fuch 
heirs,  their 
ex^ors,  admVs 
or  afligns. 
^rz    What 
eftate  the 
daughter 
takes? 


BRADLEY  againfi  MOSBY, 

and 
WALTON  againjl  MOSBY, 

MOSBY  brought  detinue  againft  Bradley 
for  fome  flaves.  Plea  non  detinety  and  if- 
The  jury  found  a  fpecial  verdidl.  Which 
ftated  that  on  the  27th  of  March  1758,  Thomaa 
Walton  conveyed  the  ufe  of  a  negro  woman  by  the 
name  of  Lucy  to  his  dauj^tcur  Patty  Mofby,  wife 
of  Edward  Mofby,by  a  dflSl  the  material  parts  of 
which  are  as  follows.  Ti^^donor,  in  confideration 
of  the  natural  love  and  affc6lion  which  he  beara 
unto  dy^e  perfons  therein  after  named,  and  for  ci- 
ther wires,  gives  to  his  daughter  Patty  wife  of 
Edward  Mofby,  **  the  use  of  tv)o  negro  slaves^ 
**  during  her  natural  lifcy  viz.  a  boy  named  Abram 
*'  and  a  girl  named  Lucy.  To  have  &c.  the  faid 
**  flaves  unto  the  faid  r ztty  to  the  only  use  and 
**  behoof  of  the  said  Patty  during  her  natural  life^ 
•*  and  after  her  death,  I  give  and  grant  the  faid 
**  flaves  with  their  increafe,  to  the  heirs  cf  her  bo^ 
**  dy^  to  the  only  proper  use  and  behoof  of  sucb 
"  heirs ^  their  executors^  administrators  or  assigns  ,• 
"  and  in  cafe  my  faid  daughter  Patty  should  die 
**  wtbout  heir  of  her  body^  in  that  cafe,  I  give  and 
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•«  grant   the  faid  flavei  with  their  incretfe  to  my        Bndlcy 
'*  fon  Robert  Walton,  his   executors,  adminiftra^        ^j,    - 
**  tors  or  afiigns,  to  the  only  proper   ufe  and  be-        \_y  ^Ij 
**  hoof  of  him  the  faid  Robert  Walton,  his  execu- 
*'  tors,  adminiftrators  or  atiigns  ;  I   the  faid  Tho- 
*^  mas  Walton  all  and  lingular  the  aforefaid  flavet 
**  to  my  said  daughter  Patty  the  heirs  of  her  body^ 
**  or  my  faid  fon  Robert,  or  to  either  of  them  in 
**  manner  and  form  as  above  is  particularly  fpeci- 
^  6ed  as  the  cafe  may  happen,    (hall  and  will  war* 
•*  rant   and  forever  defend."     That  the  faid  Ed- 
iwrard  Mofby  was  poffelTed  of  the  faid  Lucy  under 
ihe  faid  deed,  from  the  date  thereof  to  the  time  of 
his  death.     That   he  died   inteftate,  and,  on  the 
diviiion  of  his  eilate,  the  faid  Lucy  was  allotted 
to  the  faid  Patty,  wife  of  the  faid  Edward,  as  her 
dower,  under  a  decree  of  Cumberland  Court,  and 
that  the  faid  Patty  retained  poiTeflion  of  her  during 
her  life.     That  (he   died  in  1794;  and   that   the 
faid  Lucy   is  the  flave   in  the  declaration  menti« 
oned>  and  that   the  flave  Charles  is  her  fon  born 
after    the   faid   allotment  of  dower.      That  the 
plaintiffis  the  eldeft  fon  of  the  faid  Edward  Mof- 
by ;   and  that  the  adminiftrator  of  the  faid  Edward 
bath,    fincc  the  inftitution   of  this  fuit,  given  his 
aflent  thereto,   by  a  certificate  to  the  Court,  that 
the  dcbcs  are  all  paid,   and  that  he  has  no  objefti- 
on  to  the  fuit  brought  by  the  plaintiff.     That  the 
^defendant  married  one  of  the  daughters  of  the  faid 
Edward  Mo(by  and  Patty  his  wife,   and  together 
^ch  the  reft  of  the  children  of  the  faid  Edward 
and  Patty,  divided  the  faid  Lucy  and  her  children 
(eight  in   number)  among  all  the   children   of  the 
faid  Patry.     That  this  divifion  was  made  without 
the  confcntofthe  plaintiff;  but  an   equal  childs 
part  was  allotted  him,  which  he  took  poffeflTion  of, 
and  has  retained  it  ever  fince.     That  the  defen- 
dant IS  in  poflefTion  of  the  Haves  in  the  declaration 
mentioned* 

IThe  Diftridl  Court  gave  judgment  for  the  plains 
tiff;  and  Bradley  appealed  to  this  Court. 
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Randolph  for  the  appellant.  The  intention 
of  the  Donor  was  clearly  to  give  an  edate  for  life 
only;  and  his  intention  ought  to  be  regarded* 
There  is  no  analogy  between  this  cafe  and  thac 
of  a  difpofition  of  lands  ,  for  this  is  a  difpofition  of 
chattels  merely  ;  and  none  of  the  niles  with  re- 
gard to  lands  apply  to  the  cafe.  For  thi^  de- 
pended upon  principles  drawn  from  the  feudal 
fyitem  ;  and  the  reafons  hftving  ceafed  the  rules 
will  ceafe  like  wife.  The  doflrine,  upon  the  fub- 
jed  now  before  the  Court,  is  all  fummed  up  in 
Fearne  363 ;  which  demonftrate*  that  mere  pcr- 
fonal  eftate  is  not  fubje^l  to  the  rule  of  real  eftates. 
The  gift  here  is  to  the  daughter  for  life,  and  then 
to  her  heirs,  their  executors  and  adminiftrators : 
-Which  latter  words,  clearly  turn  the  word  heiri 
into  a  word  of  purchafe,  Hodgson  vs  Bussy  2 
Atk*  88.  Befides  he  gives  only  the  ufe  to  the 
daughter;  which  ftiews  he  did  not  mean  the 
whole  property  Ihould  pafs  to  her.— The  eldeft 
fon  only  can  be  entitled  under  the  limitation  to  the 
beirs  y  but  that  word  is  to  be  conftrued  accord- 
ing to  the  intent,  Fearne  478.  3.  Wms :  i6o« 
The  word  itfelf  is  fynonymous  to  children ;  and 
Patty  the  daughter  died  in  1 794;  when  all  the 
children  were  heirs,  and  therefore  entitled. 

WiCKHAM  contra.  The  decifions  have  £b^ 
fixed  the  rule,  that  it  can  only  be  repealed  by  the 
Legiflature.  It  will  not  follow  that  becaufe  the 
reafon  has  ceafed  the  rule  will  ceafe  alfo,  as  is 
very  ably  (hewn  by  Fearne  in  his  treatife  on  re- 
mainders. Perfonal  property  ought  not,  and  can- 
not be  entailed  Beauclerk  vs  Dormer  i.  Vez. 
133  4*  ^  Sac.  A6r:  310  ftievf  edition. J  Dav9. 
vs  Pitt.  Fearne  347.  ^-  Bro.  cb  33.  Intention,  only,- 
is  not  fuflicient,  without  expreffion.  There  mufl 
be  fome  word  of  reftriilion.  The  words  execu- 
tors and  adminiftrators  are  not  fofficient ;  and  the 
czfto^  Hodgson  vs  Bussy^  a  Atk.  88,  had  addition* 
al  grounds. 
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The  piainttflT  wa«  entitled  as  heir.     The  word       Bradley 
heirs  does    not  include  all  the  children,   but  only         ^ 
him  who  would  have  been  h^r  at  the  time.     For       '^^olby. 
It  wafc  descriptio  persona^   and   as  foon    as  a   fon 
capable  of  taking  was  born^^the  limitation  veiled 
in  him  as  a  remainder  ;  and  was  no  longer  liable 
to  contingency,  or  alteratiorf. 

This  was  a  difpofition  by  a  common  law  con- 
veyance. But,  at  common  law,  a  gift  to  A.  for 
life  of  a  perfonalty  transfered  the  whole  inttreft; 
and  although  that  rule  has  received  an  alteration 
in  the  cafe  of  executory  devifes  and  trufts  of 
terms,  Fearne  198/354,  yet  it  has  never  relaxed 
in  a  mere  common  law  conveyance  of  a  perfonal 
chattel.  For  the  fame  principles  do  not  apply  ; 
and  therefore  the  firft  difpofition  to  the  daughter 
included  the  whole  intere{l« 

The  plaintiff  cannot  be  faid  to  have  acquiefced 
in  the  divifion.  For  the  flaves  were  held  by  the 
mother,  in  right  of  dower  ;  and,  after  her  death, 
the  allotment  was  without  his  confent.  Nor  does 
his  taking  part,  and  fuing  for  the  reft,  prove  his 
affent  ;  for  the  verdidl  linds  that  it  was  againft 
his  inclination. 

Randolph  in  reply.  Limitations  of  this  kind 
are  good  ;  and  a  contrary  decifion  would  overturn 
many  titles.  The  a£l  of  17*7  fays  they  fliall  pafs 
ss  chattels  ;  and  HlgginUtbam  vs  Rucker^  1  Cali^ 
U  an  exprefs  authority  in  our  favour.  The  whole 
dodlrine  is  reviewed  in  Dunn  vs  Bray^  1  Calls  rep. 
338;  whichcafeflicws  that  the  Court,  in  every  in- 
iiance  of  this  kind,  leans  to  a  reftrid^tion  in  order  to 
fupport  the  intention.  The  teftator  by  the  word 
heirs  meant  the  fame  as  distributees-^  and  the  chil- 
dren living  at  the  time  of  her  death  were  the  per- 
font  intended  Fearne  509.  If  a  man  gives  a 
chattle  to  one  for  life  and  fays  nothing  of  the  re- 
mainder, it  reverts  ;  and  therefore  the  do6lrine 
coater4ded  for,  relative  to  the  common  law  con- 
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veyance,  cannot  be  maintained;  becaufe  the  deed 
conveyed  this  reverfion. 

WiCKHAM.  In  Higginbotbam  vi  Rvckevy  the 
point  relative  to  the  common  law  conveyance 
was  not  made  ;  and  therefore  that  cafe  is  no  au* 
thority. 

Cur  adv.  vult. 

ROANE  Jud^e-  This  is  an  aAion  of  detinue 
for  (laves,  brought  by  the  appellee  againft  the  ap» 
pellant,  and  the  queftion  of  his  title  arifes  under 
a  deed  of  gift  by  Thomas  Walton,  of  the  ayth  of 
March  1758,  which  is  ftated  at  large  in  the  fpecial 
vcrdidt. 

Before  I  go  particularly  into  the  conftru6lion  of 
that  deed,  I  will  give  my  ideas  as  to  a  preliminary 
point  which  was  made,  and  ftatc  feme  general 
principles  which  I  think  muft  govern  in  the  deci- 
fion  of  this  cafe. 

It  was  in  the  fiift  place  objefled  that  a  limitati- 
on of  flaves  by  way  of  remainder  after  an  eftate 
for  life  was  not  good  by  deed.  The  anfwer  to  this 
is  that  our  a6l  of  Aflembly  has  put  flaves  in  this 
r«fpe6l  on  the  fame  footing  with  chattels  perfonal 
by  the  common  law ;  and,  without  refering  to  other 
authorities,  Judge  Blackftone  in  dating  the  modern 
do6brines  on  this  fubjedl  as  relative  to  chattels  per- 
fonal, has  a  paffage  to  this  effedl.  **  Formerly 
"  there  could  be  no  remainder  of  a  chattel  perfo- 
"  nal  by  the  rules  of  the  common  law;  but  it  it 
**  now  otherwife :  And  therefore  if  a  man  by  deed 
"  or  will  limits  his  books  or  furniture  tqA  for  life, 
**  remainder  to  B  it  is  good/*  2  Black,  com.  398. 

Confidering  this  broad  objeSion  then  as  entirely 
out  of  our  way,  I  will  ftate  it  as  a  general  rule, 
that  whatever  words  would  in  the  difpofition  of 
real  edate  give  an  exprefs  eftate  tail,    or  fuch  ef- 
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tate  by  implication,  will,  in  the  difpofition  of  a 
chattel  real  or  perfonalty,  carry  the  whole  interefti 
with  an  exception  however  if  from  any  expreflion 
it  appears  that  the  heirs  or  ifiue  were  intended  to 
take  as  purchafers.  This  rule  is  laid  down  in 
2.  FonbL  81:  and  is  fupported  by  the  authorities 
there  cited^  as  far  as  I  have  made  myfelf  acquaint<» 
cd  with  them. 

Whether  that  general  rule  or  its  exception  will 
goveru  the  prefent  cafe,  I  fliall  prefently  enquire. 

It  has  been  objeftcd  that  the  exception  from  this 
rule,  ariCngfrom  intention,  has  been  confined  to 
marriage  fettlements  or  wills  only.  But  this  ob- 
j«6lion  is  overruled  by  Lord  Harwicke  in  Hodg^ 
son  vs  Bussey^  %  Atk.  92.  He  ftates  the  cafe  of  Lisle 
&  Gray  as  a  full  anfwer  to  that  ol>je6lion  and  fays, 
"  it  is  not  the  confideration  of  its  being  a  convey- 
*^  ance  on  marriage  or  00  any  other  account ;  but 
•'  the  intention  of  the  parties  appearing  on  the 
**  deed  that  always  governs  the  court  in  conftruc- 
"  tions  ;"  and  according  to  this  principle  a  decifi- 
on  was  made  on  a  voluntary  deed  in  the  principal 
cafe. 

That  cafe  it  is  true,  was  the  cafe  of  a  term  for 
years  i  but  1  know  of  no  principle  or  authority, 
which,  in  this  refpeft,  diftinguilhes  chattels  pcrfo- 
nai  Uacrefrom.  Indeed  in  the  cafe  oi  Beauclerk  vs. 
l^orm^r^  it  is  faid,  by  the  fame  Chancellor,  that 
it  would  be  of  mifchievous  confequence,  and  pro- 
duce confufion,  if  the  court  fhould  admit  of  a  dlf- 
tin<3ion  between  chattels  real  and  chattel!  perfo- 
nal;   a  Atk.  314. 

Nor  can  any  difficulty  arlfe  in  the  application  of 
any  cafe  I  may  cite  in  this  caule,  from  the  confi- 
deration thatfuch  cafes  are  byway  of  truft  ;  for  it 
is  clearly  belSin  Garth  vs.  Baldwin  a  Fez»  655.— 
^  Xhat  iaa&mtations  of  a  truft  of  either  real  or 
**  perfonal-eltate  to  be>  determined  in  this  court. 
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Wilton       *t  (the  Chancery)  the   conftru6Hon  ought  to  b« 
'*''•         *'  made  according  to  the  conftru6lioa   of  the  Ic* 
^^^      "galeftate.'' 

Bearing  thefe  principles  in  mind,  twill  ftate  tho 
fubftance  of  the  deed  before  referred  and  the  quef- 
tions  arifing  thereupon* 

The  deed  h  aft  follows:     The  donor,  in  con- 
fideration  of  the  natural  loire  and  afledtion  which 
h0  bears  unto  the  perfons  therein  named,  and  for 
•  other  caufes»    gives  to  his  daughter  Patty  wife  of 

Edward  Mo(by,  "  tbe  use  of  two  negro  slaves,  dur* 
**  ing  her  natural  life,  viz.  a  boy  named  Abram, 
*'  and  a  girl  named  Lucy.  To  have  &c,  the  faid 
**  flaves  unto  the  faid  Patty  to  tbe  only  use  and  be* 
**  bo(^  of  tbe  said  Patty  during  ber  natural  life^ 
*^  and  after  her  death,  I  give  and  grant  the  faid 
•'  flaves  with  their  increafe,.  to  tbe  beirs  ofberbo^ 
*'  dys  to  tbe  only  proper  use  and  beboof  of  sucb 
*'  beirs ^  tbeir  executors,  administrators  or  assigns^ 
"and  in  cafe  my  faid  daughter  Patty  sboula  die 
*'  *soitbout  heir  of  ber  body,  in  that  cafe  I  give  and 
*'  grant  the  faid  flaves  with  their  increafe  to  my 
"  fon  Robert  Walton,  his  executors,  adminiftra* 
*'  tors  or  afRgns,  to  the  only  proper  ufe  and  be- 
"  hoof  of  him  the  faid  Robert  Walton,  his^execu- 
**  tors,  adminiftrators  or  affigns ;  I  ihe  faid  Tho- 
**  mas  Walton  all  andfinguUr  the  afoiefaid  flaves 
t  **  to  my  said  daughter  Fatty  the  beirs  ofherJuidy^ 

**  or  my  faid  fon  Robert,  or  to  either  of  th^  in 
**  manner  and  form  as  above  is  particularly  fpeci- 
**  fied  as  the  cafe  may  happen^  (hail  and  will  war* 
**  rant  and  for  ever  defend."  Upon  this  deed 
and  the  finding  of  the  jury,  that  the  appellee  Hez* 
ekiah  Mofljy  is  the  eldcft  fon  and  heir  at  law  of  his 
father  Edward  Mofty  (by  the  grantee  Patty,)  it 
is  to  be  decided  whether  the  abfolute  title  of  the 
original  flave  Lucy  vefted  in  the  fai#Patty  ?  Or 
whether  the  remainder  (after  her  (ltAi>  was  vett- 
ed in  the  faid  Hezekiah,  when  he  (kMld  be  born  > 
In  other  words,   whether  the  general  rule  or  the 
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exception  before  ftated  (hall  prevail  ?  Or  whether 
the  words  **  heirs  of  her  body"  in  the  faid  deed 
ihali  be  conftrued  to  be  words  of  limitation  or  of 
pur  chafe  i 

I  ihouldbe  unwilling  to  embark,  without  the  aid 
of  precedents,  into  the  vague  and  extenfive  field  of 
intention,  efpecially  in  a  deed;  but  if  principles 
of  decifion  applicable  to  this  case  have  grown  into 
a  rule  of  property,  then  that  relu£lance  and  the 
danger  on  which  it  is  founded  will  confequently 
ceafe« 

I  confider  that  not  only  principles  of  decifion 
are  to  be  found  in  many  cafes  to  lupport  my  opi« 
nion^  that  thefe  words  are  words  of  purchafe  in 
the  prefent  inftance,  but  that  the  cafe  of  Ho4gs9ii 
▼8.  Busseyy  %  Atk.  89,  is  fubftantially  a  dire^au* 
thority. 

That  cafe  was  a  conveyance  in  truft  of  a  term, 
to  permit  the  wife  to  receive  the  rents  during  the 
term,  if  she  should  so  long  live;    and  afterwards 
to  the  hufband,  if  be  so  long  live;    and  after  his 
death  in  truft  for  the  heirs  of  the  wife,  by  the  huf- 
band   begotten,  **  their  heirs^  executors^  adtnini" 
str^t&rs  and  assigns.^*     The  Chancellor  conftrued 
the  words    heirs  of  the  body^   to  be  words  of  pur- 
chafe^ and  faid  that  the  general  run  of  cafes  makes 
this  plain,  that  notwithitanding  they  feem  to  found 
like  w^ords  of  limitation,  yet  upon  circumftances 
and  the  intention  of  parties,  they  may  be  conftrued 
mo'ds  of  purchafe,  and  defcrlptive  of  the  perfon 
li^o  is  to  take;  and  further  that  words  of  limitati« 
on  are  not  properly  ufed  in  terms  for  years. 

It  is  true  in  the  principal  cafe,  the  Chaucellor 
feems  to  lay  ftreb  upon  the  words,  if  she  so  long 
/for,  as  being  tantamount  to  the  words y^r  life  on* 
Ijl  and  does  not  decide  it  exprefsly  and  exclufive* 
ly  upon  the  words  executors^  administrators  and 
mtsignsm  But  in  Tbeebridge  vs  Kiliurne^  %  ViZ.  234 
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the  fame  Chancellor  lays  **  The  governing  reafon 
"  in  Hodgson  vs.  Bussey  was,  that  the  liniitatioa 
<*  WIS  to  the  heirs  of  the  body,  their  executors  ad' 
"  ministrators  or  assigns^  which  words  differed  it 
«*  from  Stanley  vs  Lee^ —  and  made  that  a  plain 
"  cafe:  becaufe  there  was  no  eye  of  an  entail  (as 
<«  Hale  faid)  for  it  could  not  go  from  one  heir  of 
*«  the  body  and  his  executors  and  adminiftrators, 
<*  to  another  and  his  executors  and  adminiftrators; 
**  and  therefore  muft  veft  in  the  firft  perfon  taking 
"  and  his  executors  and  adminiftrators,  in  the  fame 
"  manner  as  if  it  had  been  faid  I  give  it  after  both 
*^  of  their  deceafes  in  tmft  for  the  eldeft  fon  begot- 
**  ten,  but  if  none,  then  to  a  daughter  their  execu* 
^^  tors  adminiftrators  and  afllgns." 

So  again  in  Gartb  vs.  Baldwin^  the  fame  Chan- 
cellor fays  '*  In  Hodgson  vs.  Bussey  I  held  adding 
the  words  executors  administrators  and  assigns 
ftrong  evidence  of  intent  to  give  only  a  ufufrudk 
intereft  for  life,  and  to  veft  the  property  in  the 
heirs  of  the  body.'* 

Thefe  are  explained  to  be  the  grounds  of  the  de- 
cifion  in  Hodgson  vs  Bussey;  and  they  appear  to  me 
to  be  very  ftroTig  and  applicable  to  the  cafe  before 
us,  which  has  the  fame  expreflion,  fuch  heirs  their 
executors y  administratsrs  and  assigns. 

I  Ihould  lay  no  ftrefs  on  the  circumftance  of  the 
ufe  of  the  negro  being  given  to  the  daughter, 
ftanding  fingly.  For,  if  thereupon  was  ingrafted  a 
naked  limitation  to  the  heirs,  the  whole  property 
would  be  vetted  in  her,  as  much  as  if  the  negro  it- 
felf  had  been  given.  This  is  abundantly  proved 
by  the  cafe  of  Davf  vs.  Pitt ;  there  being  no  dif- 
tindlion  between  giving  the  ufe,  profits  or  intereft 
of  money  or  goods,  and  giving  the  thing  itfel^ 
But  perhaps,  under  the  fpirit  of  the  foregoing  de- 
cifion,  it  may  be  refortedtoj  in  this  cafe  as  auxili* 
try  to  other  circumftances,  to  fliew  that  not  the  i 
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property,  but  the  ufufrudl  thereof  was  given  to 
the  daughter.  I  fay»  perhaps  ;  for  I  have  formed 
BO  final  opinion  on  this  point ;  nor  is  it  the  prin* 
cipal  oae  dn  which  my  opinion  is  founded* 

This  is  my  opinion  on  the  principal  queftion : 
And  it  remains  now  to  be  decided  whether  the 
elded  fon  (the  appellee)  who  at  the  time  of  hit 
birth,  and  then  came  under  the  defcription  in  the 
deed,  or  all  the  children  who  at  the  time  of  tho 
death  of  the  daughter,  fulfilled  fuch  defcription 
(being  then  the  heirs  of  her  body)  are  entitled  ? 
And  I  coniider  the  fame  cafe  of  Tbeebridge  vs 
Kilturne  as  a  diredl  authority  in  favour  of  the 
eldeft  fon«  In  that  cafe  it  was  faid,  in  fubftance, 
that  if  there  had  been  fufficient  ground  toconftrue 
the  words  to  be  words  of  purchafe,  it  would  veft 
in  the  iflTue  as  foon  as  born ;  and  in  thofe  cafes 
where  the  words  beirs  of  the  body  have  been  con- 
ftrued  to  mean  iflue,  as  words  of  purchafe,  it  is 
never  neceffary  that  fuch  iffue  (hould  furvive  the 
firft  taker,  fo  as  to  be  in  ftriflnefs  heir  ;  and 
that  there  was  great  reafon  for  it ;  for  if  a  daugh- 
ter had  been  born  and  married,  there  was  no  reafon 
why  fhe  fliould  not  be  advanced  by  this  in  the  life  of 
her  mother,  unlefs  there  had  been  fomethmg  to  re- 
llrain  it  to  beirs  of  the  body  at  the  time  of  the  death. 

This  fame  doiSlrine  is  alfo,  I  think  to  be  found, 
in  the  before  mentioned  cafe  of  Hodgson  vs 
Bussey. 

I  am  therefore"  of  opinion  that  the  appel- 
lee had  at  the  time  of  his  birth  a  vefted  remain- 
der in  thefe  (laves :  That  it  is  not  incumbent 
on  him  to  (hew  himfelf  to  have  been  heir  of  the 
body  of  Patty  at  We  time  of  ber  death  ;  and  that 
confequently  he  is  entitled  to  recover. 

I  have  faid  nothing  in  this  cafe  (as  being  un- 
aeceiTary  however  plain)  upon  the  idtimate  re- 
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mainder  to  Robert  Walton.  There  ia  one  view 
however  in  which  it  is  material  to  he  confide red^ 
as  fortifying  the  conilrucUou  i  have  given  the 
deed. 

The  deed  ftates  as  a  confideratlon,  the  natural 
love  and  ajfeciioriy  be  bore  to  the  persons  after 
named^  of  whom  Robert  Walton  was  one.  He 
was  alfoan  Qh]Qt\  of  the  donees  bounty.  In  a  cafe 
of  doubtful  conltru;!  ion  then^  ti.at  lenie  {ball  be 
prefered,  which  will  referve  to  liim  fome  iutereft* 
That  can  only  be,  by  conlliuing  the  words  to  be 
words  of  purchafe  ;  in  which  event ,  if  no  iflue 
had  been  born,  he  would  have  been  entitled  z 
Whereas  by  conftiuing  ihein  to  !,e  words  of  limi- 
tation, the  whole  inttTtlt  w».uld  veil  in  the  da  ugh* 
ter,    and  he  would  be  in  every  event  excluded. 

I  am  for  affirming  the  judgment  of  the  Difiri^ 
Court. 

LYONS  Judge.  Although  it  be  a  rule  that  in 
the  con(lru£lion  of  writings,  the  intention  of  the 
parties  ought  to  prevail,  yet  that  rule  does  not 
extend  fo  far  as  to  overturn  the  el^abliflied  inter* 
pretation  which  has,  for  ages,  been  put  upon  cer- 
tain cxpreflions;  the  legal  effeA  of  which,  in  par- 
ticular indrumentt,  has  been  tondantly  held  to 
convey  the  abfolute  property.  In  the  prefent  cafe, 
the  gift  is  to  the  ufc  of  the  daughter  for  life,  and 
after  her  death,  to  the  heirs  of  her  body,  their 
executors,  adminiftrators  and  aflign^;  and  in  cafe^ 
fhe  died  without  heir  of  her  body,  remainder  over. 
Thefe  words  would  have  given  an  eftate  tail  to 
the  daughter  in  lands,  and  therefore  they  gave  the 
abfolute  property  in  Haves.  2  Fonb.  8i.  2  Feamt 
363.  I  fay  they  would  have  created  an  eftate  tail 
in  lands  i  becaufe  it  is  a  rule,  that  wherever  the 
anceftor  takes  an  eftate  for  life,  with  a  limitation^, 
in  the  fame  inftrumert,  to  the  heir,  the  heir  takes 
by  defcent,  and  not  by  purchafe.  i  Co.  104. — X 
Lev.  60.  Haym.  23^.  2  Black.  12'^*  and  this  wh«-» 
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ther  tbtf  cftate  conveyed  be  a  truft  or  legal  eftate.  Walton 
Xaym,2iO'  zFoniL  jy^.  2  Fjnii-  8i,  50.  i  yentr. 
373.  The  reafon  of  waich  is  v/ry  well  explained 
by  Judge  Blackiloae,  in  his  argu  nent  in  the  cafe 
oi  Perrin  vs  Blake  i  where,  after  rtmarking  upoa 
the  objeds  of  the  rule,  he  proceeds  to  (hevv  that 
it  is,  in  cflfedl,  but  the  common  limitation  of  aa 
eftatc  of  inheritance.  His  words  are,  '*  the  whole 
**  of  this  rule  amounts  to  no  more  than  what  hap- 
**  pens  every  day  in  the  creatioi  of  an  eft  ate  in  fee 
•*  or  in  tail,  by  a  gift  to  A.  and  to  his  heirs  for  e- 
•*  vcr,  or  to  A  and  to  the  heirs  of  his  body  befrotteiu 
"  The  firft  words  fto  A,  J  create  an  ellatc  for  life. 
"The  latter  (tobis  heirs  or  the  heirs  of  his  body  J 
^  create  a  remainder  in  fee,  or  in  tail;  which  the 
"law,  to  prevent  an  abeyance,  refers  to,  and 
**  vefts  in  the  anccftor  himfelfi  who  is  thus  tenant 
"for  life,  with  an  immediate  remainder  in  fee  or 
**in  tail:  And  then,  by  the  conj'jn'lion  of  the 
"  two  eftates  or  the  merger  of  the  lef*  in  the  great- 
"er,  he  becomes  tenant  in  fee  or  tenant  in  tail  in 
"  poffeflion.'*  Harg.  lav)  trails  50  ">.  This  then  being 
the  clear  refult  in  law  of  fach  limitations,  it  can- 
not be  departed  from  in  the  conftrut*!\ion  of  a  deed, 
which  does  not  admit  of  the  fame  latitude  as  wills. 
t  Blacks,  rep.  1085.  I  Vez.  151,4.  Term.  Rep. 
t99«  2  Bro,  Ch.  cas.  233,  ^^i.  Cro.  Elizih 
856.  2  Vrz.  257.  5  Atk.  731.  Fearncy  298. 
^FoniL  88,  In  all  which  cafes  the  diftinAtioil 
between  wilU  and  deeds  will  be  found  exprefsly 
marked;  and  that  there  is  an  indulgence,  con- 
trary to  the  rules  of  limitation  in  conveyances  at 
common  law,  allowed  to  the  former,  which  doci 
not  take  place  in  the  latter.  The  cafe  of  Htj^gin' 
htbam  vs.  Rucker^  %  G|//,  313  is  not  like  this;  be- 
tgttfe  ihat  was  decidecflpon  the  particular  expref- 
fions,  which  the  court  thought  tied  up  the  words, 
£e  Vfi shout  issue^  to  the  lifetime  of  the  daughter: 
But  here  was  a  limitation  bellowing  to  the  whole 
intereft,  without  any  thing  to  reftrain  the  legal 
operation  of  the  words*. 
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The  aft  of  Affembly,  paffed  in  1727,  (old  tdi\ 
Lavts  8 1))  makes  no  difference,  for  the  words 
"  no  remainder  of  any  flave  or  flaves  (hall  or 
*'  may  be  limited  by  any  deed,  or  the  laft  will  and 
*'  teftament  in  writing,  of  any  perfon  whatfoever, 
**  otherwife  than  the  remainder  of  a  chattel  per- 
**  fonal,  by  the  rules  of  the  common  law,  can  or 
^  may  be  limited,'*  (hould  be  taken  according  to 
the  fubjedt  matter,  that  is  to  fay,  they  ought  not  to 
be  carried  further  than  to  mean,  that  when  the 
limitation  is  by  deed,  it  ihould  be  according  to 
the  rules  of  law,  with  refpe£l  to  deeds;  and 
when  by  will,  to  the  rules  of  law  with  refpe£t  to 
wills.  I  coniider  the  cafe,  therefore,  as  ftanding 
upon  the  general  rules  eftabliflied  by  law  for  the 
interpretation  of  deeds  :  And,  taking  that  for  the 
ftandard,  the  cafe,  in  effe£l,  is  no  more  thaa 
a  gift  to  the  daughter  for  life,  with  remainder,  af- 
ter her  death,  to  the  heirs  of  her  body;  which, 
in  the  cafe  of  perfonal  property,  conveys  the 
whole  intereft.  The  declaration  of  the  ufe  does 
not  affeft  the  cafe  ;  for  fuch  a  declaration  even  in 
a  will  has  not  been  allowed  to  controul  the  legal 
operation  of  the  words,  laylor  vs  Goodwyny  x 
Wash  i  and  much  lefs  ought  it  in  a  deed :  Parti- 
cularly in  the  prefent  cafe,  where  the  limitation 
of  the  ufe  is  fo  connedled  with  that  of  the  pro- 
perty, as  to  render  it  attendant  on,  and  fubje£t  to 
precifely  the  fame  limitations,  and  meafure  of 
intereft,  as  the  property  itfelf  is. 

I  am  therefore  of  opinion  that  the  daughter  took 
the  abfolute  property  j  and  that  the  judgment  of 
the  Diftri£l  Court  ought  to  be  affirmed* 

PENDLETON  Prefiifent  The  deed  of  Tho- 
mas  Walton,  dated  March  27th,  1758,  conveys 
to  his  daughter  Patty  Molby,  wife  of  Edward,  the 
ufe  of  two  negroes  Lucy  and  Abram,  during  ber 
natural  lifcy  and  then  proceeds  thus,  after  her 
death,  I  give  and  grant  the  slaves  and  their  in* 
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creafe  to  the  heirs  of  her  body^  to  the  ufe  and  be-  Walton 
hoof  of  such  heirs ^  their  exirutorsy  administra*  ^'^L, 
iors  or  assigns ;  and  in  cafe  my  faid  daughter  ,  ^^ 
Patty  ihould  die,  without  heir  of  her  body^  in 
that  cafe  1  give  and  grant  the  said  slaves  and  their 
increafe  to  my  son  Robert  his  executors  adiuiniftra- 
tors  and  afligns.  The  daughter  Patty  had  then 
one  child.  Edward  Molby,  pofleffed  of  the  flaves 
Si^  intestate  in  1769,  leaving  iflue  by  his  wife 
Patty,  who  furvived  him,  Hezekiah  the  plain- 
tiff, (who  was  the  eldeft  fon,  and  heir  at  law)  the 
wives  of  the  two  defendants  Walton  and  Bradley, 
and  two  other  children.  On  a  divifioa  of  Mof- 
by^»  eftate,  Lucy  was  allotted  to  Patty  for  her 
dmverj  under  a  decree  of  Cumberland  County 
C^urt,  and  was  held  by  her,  as  her  part  of  the 
estate  of  Ed^ardy  till  her  death  in  1794;  when 
Lucy  with  eight  children  were  divided  between 
the  above  mentioned  five  children  of  Patty  ;  the 
flaveS)  in  difpute,  being  the  parrs  allotted  to  the 
wives  of  the  defendants  refpe6lively.  This  divi- 
fion  was  made  ^without  the  confent  of  the  plain- 
tiff, but  an  equal  Ihare  was  allotted  him ;  which 
be  took  poffenion  of,  and  has  kept  ever  iince. 
The  judgment  in  the  Diftrift  Court  is  for  the 
plaintiff. 

If  Patty  took  an  eftate  for  life,  and  the  remain- 
der to  the  heirs  of  her  body  be  a  legal  one,  and 
dcfcriptive  of  ail  her  children^  then  the  law  is 
for  the  defendants,  and  the  judgment  is  to  be  re- 
vcrfed.  If  on  the  contrary  the  limitation  to  the 
heirs  of  her  body  cannot  take  effe6l  as  a  remain- 
der, but  enlarges  her  eftate  for  life  into  an  eftate 
tail,  then  the  property  vefted  in  her  ;  and  of 
coiirfi»-hi  her  huft)and,  who  had  poffeflion  :  Or  if 
the  remainder  be  a  good  one,  but  was  defcriptive 
other  eldeft  fon  as  heir  of  her  body,  in  either  cafe 
diejadgment  in  favour  of  the  plaintiiTis  right. 

An  objeftlon  was  made  by  the  counfcl  that 
irhere  executory  devifes  of  perfonals   had  been. 
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Waltoa       extended  liberally  in  England,  it  was  in  con{e« 
j .  '^'  quence  of  the  latitude  afllowed  in  the  conftrudlioa 

I         \^^^       of  wills,    to  favour    the  intention   of  teftators; 
^  Vrhich  latitude  was  not  permitted  in   ccnftru^ling 

F  deeds ;  and  he  feemed  to  doubt,  whether  an  exe- 

cutory intereft  in  perfonals,  could  be  created  by 
.'^  deed)  in  England.     I  am  inclined  to  think   that  if 

any  inftance  of  fuch  deeda  occur  there,  they  are 
rare,  except  in. the  cafe  of  marriage,  or  other  fami- 
ly fetilements  \  of  which  the  books  abound  with 
inftances,  aiid  we'\ire  told  without  con tradidlion 
that  limitations  of  chattel  interefts  iii  fuch  fet* 
.  dements,  and  executory  devifes,  ftand  on  the  fame 
ground  in  conftrudlion.  In  this  country  deeds 
for  flaves  are  common  ;  and  for  this  reafon  I  pr^ 
fume  that  the  legiflature,  in  the  a6l  of  1727,  have- 
placed  deeds  and  wills  upon  the  fame  footing  in 
refpe£l  to  the  limitations  now  under  confiderati* 
on ;  referring  to  the  ftandard  of  the  Englifh  adju- 
dications in  refpe£l  to  executory  devii'es  and  li- 
mitations in  deeds  of  truft.  It  is  to  be  lamented 
that  the  adjudications  were  not  lefs  flufluating 
than  they  appear  to  have  been,  and  that  the  libe- 
ral progrefs  to  favour  men's  intentions,  which 
had  taken  place  from  Mathew  Mannings  cafe,  till 
lately,  fhould  feem  to  be  arretted  by  fome  late  de* 
'^  cifions,   and  an  attempt  made  to  carry  us  back  to 

the  old  rigid  law  upon  the  fubje6U  However  I  do 
not  think  this  Court  bound  to  follow  them  in 
their  inftability,  and  by  that  means  to  keep  afloat 
the  principles  upon  which  this  great  branch  of  our 
property  depends*  Although  the  pride  of  per- 
petuating families  by  intails  is  juftly  reprobated 
by  our  new  order  of  things,  and  never  could  with 
propriety  be  gratified  in  the  difpofition  of  chat- 
tels, yet  to  reftrain  parents  from  guarding  againft 
the  experienced  improvidence  of  a  child,  whilo 
he  is  making  provifion  for  its  immediate  fubfiJV 
tance,  by  reftraining  his  power  of  fquandering  tha 
property,  and  fecuring  that  property  to  pafs  to  th|^ 
defcendants  of  that. child,  would  be  an  extrenu^ 
inconvenie&t  to  individual!  and  to  focietyi  bjf 
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dafflpnng  the  fpiric  of  induftry.  A  lAedium  be- 
tween thele  two  extremes  i$  produced  by  the  doc<* 
trine  of  executory  devifes  and  limitations  in  deeds 
of  the  lame  fort;  the  principles  of  which  permit- 
iog  themwhen  they  are  to  takeeffe^l  at  the  end 
of  a  life  or  lives  in  being,  or  a  ihort  time  after, 
&  difkppointiag  all  attempts  to  perpetuate  perfon- 
als  in  the  family  equally  avoids  both  thofe  extremes. 
That  a  limitation  in  the  cafe  of  chattels,  creating 
an  eftate  tail  is  void,  has  never  been  doubted  ;  but 
the  do^lrine  that  tliere  is  a  diftindlion  between 
words,  which  create  an  exprefs  in  tail,  and  fuch 
as  create  an  eftate  tail  in  lands  by  implicatioa 
and  conUru6lion  to  favour  the  intention  to  pro* 
vide  for  the  iifue,  and  that  the  latter  ought  not 
to  be  applied  to  the  cafe  of  perfonals  to  deftroy 
that  intention,  is  founded  upon  found  reafoning; 
which,  in  my  opinion,  never  has  been,  nor  can 
be  refuted.  In  the  cafe  Lampley  vs  Brcvon^  3  Ati. 
398,  there  was  a  limitation  of  a  term  to  A  an^ 
to  her  iflue,  which  Ld.  Hardwick  faid  would  veft 
the  whole  terra  in  A,  if  the  devife  had  refted 
there ;  but  the  addition  of  the  fubfequent  words,  &P 
if  A  Jie  and  leave  no  isrue^  related  to  any  child 
iiviog  at  A's  death,  and  ihewed  that  fuch  was  to 
take  after  A's  death  ;  and  confequently  that  the 
word  iiTue  there  was  ro  be  confidered  as  a  word  of 
purchafe.  In  Ftarne  384,  it  is  (aid  a  devife  of  a 
term  to  A  for  life,  and  afterwards  to  his  iflfue, 
does  not  enlarge  the  eftate  to  A,  but  after  his 
death,  the  whole  vefts  in  the  iflue. — Fearne  293, 
(after  having  considered  the  feveral  cafes  in  which 
the  rule  of  Lord  Coke  in  Skelly's  cafe  had  been  ^ 
adhered  to,  or  departed  from,  which  cafes,  and 
their  principles  he  dates  to  be  of  amphibious 
tendency,  and  to  comprife  the  produ6lion  of  a 
(jpieftion,  the  folution  of  which  may,  by  profefli« 
oaal  ^ntlemen,  be  truly  termed  the  **  Hie  labor^  - 
the  Hoc  OpiUy*  and  to  attempt  it  with  prccifion 
is  vain,  until  we  can  reduce  all  poffible  expreiB- 
ons,  or  indications  of  intention,  to  certain  clafles 
(»•  degrees  of  relative  force,  affording  ^  ftandar d 
E 
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Walton       feale,  by  which  we  might  afcertain  what  degrees 
^'U  of  exprefs,  or  implicative  indications  of  intention, 

^Mofpy^  were  above,  and  what  were  below  the  control- 
ling index  of  Lork  Coke's  rule)  refers  to  Judge 
Blackfton^s  celebrated  argument,  in  the  cafe  of 
Perrin  vs.  Blake^  as  the  beft  guide  in  the  folution 
of  fuch  queftions.  That  Judge  dates  four  cafes, 
in  which  the  rule  does  not  apply,  but  heirs  of  the 
body  are  to  be  taken  as  words  of  purchafe.  ift^ 
Where  no  eftate  is  given  to  the  anceftor.  2.  Where 
«  no  eftate  of  inheritance  is  given  to  the  heir.  3d^ 
Where  other  explanatory  words  are  fubjoined  to 
the  former.  4th,  Where  a  new  inheritance  is  in- 
grafted on  the  heirs  of  the  body ;  which  is  the  pre- 
sent cafe.  Fearnt  299,  gives  the  reafon  of  this 
controul  of  the  rule  in  a  clear  and  fenfible  manner  • 
If  heirs  of  the  body  be  words  of  limitation,  change 
ing  the  anceftors  eftate  for  life  into  a  fee  tail,  the 
eftate  muft  continue  to  pafs  in  fuccef&on  in  tail, 
thro'  all  future  defcendants  ;  which  is  inconfiftent 
with  the  new  ingrafted  inheritance  in  fee  fimple, 
that  reduces  the  words  heir  to  defignation  of  the 
perfon  to  take  at  the  death  of  the  tenant  for  life, 
and  makes  the  perfon  anfwering  the  defcription^ 
the  root  of  a  new  inheritance^  the  ftock  of  a  new 
defcent.  There  is  no  difference  between  heirs  in 
the  fingle  number,  ^ni, heirs/  fince  one  and  the 
same  perfon  takes  in  both  inftancet,  in  the  cafe  of 
lands  in  England,  the  reafon  of  which  will  be  ftat- 
cd  hereafter* 

Upon  thefe  principlcf  1  proceed  to  examine  the 
^ed  under  consideration.  It  gives  the  use^  not 
the  property,  of  the  negroes  to  the  daughter  for' 
life^  ad  after  (or  at)  her  deaths  gives  that  proper- 
ty  t*>  the  heirs  of  her  body^  their  executors,  ad- 
miniftrators  or  affigns.  The  remainder  to  his 
fon  Robert,  in  cafe  the  daughter  (hould  die  with- 
out heir  of  her  body,  feeras  unimportant,  fince 
the  event  did  not  happen^  and  it  does  not  tend  to 
alter  the  eftates  of  the  mother,  or  her  children  ; 
but  may  confift  with  both.     There  appears  on  the 
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• 

fue  of  this   deed  no  attempt   at   a  pcrpttuity  ;      Walton^ 
£ace,  upon  the  determiuation  of  the  eitate  for  Ufe^  '^* 

the  property  was  to  veil,  either  in  the  children,       Moiby. 
if  there  were  any,  or,  if  none,  in  Robert.     But, 
if  in  the  old  cafes,  where  the  thing  itfelf  was  de-^ 
)^ed  for  life  with  remainder  over,  it  was  conftru- 
ed  to  be  a  devife  of  the  property  to  the  remainder 
man^  and  that  the  tenant  for  life  (hould  have  the 
ofe  in  the  mean  time  ;  and  if  Lord   Hardwiclc,  in 
tbe  cafe  of  Hodgfon  againfl   Bufley,   2.  Atk.  89, 
where  a  term  was  fettled  in  truft  for  one  for  life, 
and,  after   her  deceafe,  in  truft  for  the  heirs  of 
htr  todyy    their    executors,    adminiftrators   and 
a%ns,  held  that  the  limitation  to  the  heirs  of  the 
Wy  were  words  of  purchafe,  and  that  the  addi- 
tion of  the  words,   executors,  adminiftrators  and 
2%ns,  was  ftrong  evidence  of  the  intent  to  give 
oaly  an  ufufrucluary  intereft  for  life,  and  to  veft 
the  property  in  che  heirs  of  the  body,   furely  this 
cife  b  much  flronger,  where  the  ufe  is  exprefsly 
given  for  life,  and  the  property  firft  given   to  the 
heirs  of  the  body,  who  are  to  be  conGdered  as  the 
&rft  takers,   in  whom   the  property  is  to  veft  ab* 
falutely,  withoat  anv  danger  of  a  perpetuity.     I 
bave,  therefore,  no  aoubt,  but  that   the  remain- 
<ier  was  a  good  one ;  and  it  only  remains  to  con&- 
der  who  is  to  take  by  purchafe  under  it,  whether 
the  elded  fon,  as    heir  of  the   body  f    or  all  the 
children  equally  ?    It  feems  to  me   that,  if  this 
liniitation  were  of  land,  the  words  "Atf/rx  of  the 
forff,"  taken  as  words  of  purchafe,    would  carry 
the  eftate  to    the  heir,    or   elded   fon ;    but   b»* 
ingofperfonals,  in  which   the  children   were  e- 
quiUy  to  (hare  (and  I  confider  the  words  Jbcirs  of 
the  bodjy  to  mean  children  ;)  I  am  of  opinion  that  . 
they  were  all  entitled  to  equal   (hares.     In   this  I 
in  alfo     influenced   by   another     condderation, 
which  wQuld  give  the  words  the  fame  effed^  in  the 
c^  of  lands.     Heirs  of  the  body,    when  taken  at 
Words  of  limitation,  are    colle6live,  comprehend*  > 
ing all  future  fucceffions  of  heirs;  and  therefore   , 
^irs  in  the  plural  refers  to  that  fu^Qceffion,  and 
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does  not  roquire  more  than  one  to  take  at  the 
fame  time  :  But  why,  when  the  heirs  of  the  bo> 
dy  are  to  take  by  purchafe,  as  designated,  it 
ihould  h%  confined  to  one  child.,  when  there  are 
many,  can  only  be  accounted  for  from  the  inflii. 
ence  of  feudal  princi{des,  favourable  to  the  rights 
of  primogeniture,  and  the  intereft  of  the  Barons  to 
keep  eftates,  as  much  as  might  be,  in  one  hand* 
With  the  latter  we  happily  have  no  concern: 
And  fince  our  fyftem  has  aboli(hed  the  preference 
of  primogeniture,  and  called  to  fuccemon  all  re- 
lations in  the  firft  and  equal  degree,  our  conrte 
ought,  in  conftruAion,  to  apply  all  the  rules  fa« 
vourable  to  heirs  in  England,  to  the  heirs  as  here 
defcribed ;  and  not  to  one,  in  enclufion  of  the  reft« 
This  will  be  the  rule  in  cafes  happening  fince 
the  revolution,  and  why  not  in  thofe  happening 
before,  and  decided  on  now  i  when  it  is  to  give 
words  their  natural  meaning,  as  they  are  com* 
monly  underftood,  and  not  a  technical  fenfe,  of 
which  people  at  large,  never  heard.  In  Higgin* 
botbam  vs  Rucker  the  jury  fay,  the  donor  by  btirg 
of  the  body  meant  children  ;  they  were  plain  men 
interpreting  the  worths  of  a  plain  man,  in  his  do- 
nation, in  the  fenfe  in  which  they  are  underftood 
by  all  fuch  men.  To  conclude  I  read  this  deed 
as  I  have  no  doubt  it  was  intended,  ^^  I  give  to 
**  my  daughter  the  ufe  of  the  negroes  during  ber 
**  life  and  at  her  death  I  give  the  property  in  them 
**  to  her  children  ;  and  in  cafe  my  (aid  daughter 
"  ihould  di«  without  a  child  (without  heir  of  her 
"  body  in  the  (ingular  number)  Igive  the  flaves  to 
**my  fon  Robert,  as  his  property.*'  So  that,  in  all 
events  the  property  was  to  veft,  at  the  death  of 
the  wife,  either  in  her  children,  if  (he  left  any, 
or  if  (he  left  no  child,  then  in  the  fon  Robert : 
This  contingency  therefoi^e  was  not  too  remote,  to 
admit  of  the  limitation  which  gives  a  title  to 
children,  and  the  judgment  to  the  contrary  ought 
to  be  reverfed. 

IvL  Dunn  vt  Bray ^  in  this  Courts  chewor^of  I 
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the  will  were,  •*  I  give  and  bequeath  to  my  fon 
Winter  Bray  %  negroes,  named,  to  him  and  hi« 
heirs  forever,  but  in  cafe  my  fon  Winter  (hould 
die  and  leave  no  iflue,  then  I  give  the  faid  ne* 
rroes  to  my  fon  Charles  and  his  heirs  forever.** 
Winter  died  without  tiTue,  and  the  limitation  to 
Charles  was  adjudged  good,  as  an  executoiy  devifei 
the  words  ^  and  leaving  n§  isfue*^  confining  the 
limitation  u>  the  time  of  his  death*  The  cafe  of 
Higginbotbam  vs  Rucker^  was  a  parol  gift  ol 
flaves  fiated  by  the  jury  to  have  been  a  gift  of 
Saves  by  the  plaintiff  to  his  daughter  the  wife  of 
the  defendant,  to  ber  and  the  btirs  of  her  bodyy 
and  in  cafe  ihe  died  nviibont  issue^  (that  is,  chil- 
dren the  jury  fay,)  of  her  body  then  the  negroes 
to  return  to  the  plaintiff.  The  wife  died  in  lefs 
thun  s  year,  without  iffue ;  and  this  remainder 
was  adjudged  a  good  one  ;  becanfe  the  limitation 
to  the  father  confined  the  dying  without  iffue  to 
happen  in  his  life,  and  therefore  was  good  within 
the  rule.  This  cafe  tends  to  confirm  not  only 
that  rule  but  to  obviate  the  diftinflion  between  a 
deed  and  will.  I  think  therefore  that  the  judg« 
ment  ihould  be  reverfed ;  but  as  two  judges  are 
for  affirming  it,  that  muft  be  the  judgment  of  the 
Court. 


Judgment  affirmed. 


CROUGHTON, 

agamll 
DUVAL. 

Tn^UVAL  filed  a  bill  in  the  High  Court  of  Chan- 

\^  eery,  ftating,  that  be  had  become  fur ety  for 

Campbell  in  forae  bonds  to  Croughton.     That  the 

plaintiff  had  requeued  the  defendant  to  fue  Camp- 


A  iecurity 
to  a  bond  pri* 
or  to  the 
ad  of  1 794,  is 
not  abf^lved 
from  the  obii- 
gat  ion  by  re- 
quefting  the 
obligee  to  fue, 
and   his    fail* 
ure  to  do  fo 
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Duval. 


Cronghton      bell,  but  never  Could  pfevail  upon  him  to  do  fo. 
-!^'\       *  That  after  Campbell's  death  the  plaintiff  foHcked 
"""  the  defendant  to  take  adminiftration  on  his  eflate, 

and  offered  to  be  his  fecurity ;  but  this  alfo  was 
declined.  The  bill  therefore  prays  that  the  bonds 
may  be  delivered  up.  The  anfwer  denies  any  pe- 
remptory requeft  to  fue :  but  two  wicneffcs  prove 
the  requeft;  and  one  fpealcs  of  the  probable  ability 
of  Campbell  to  have  paid,  about  that  time.  I'he 
Court  of  Chancery  granted  a  perpetual  injun£li»Q 
to  any  further  proceedings  on  the  faid  bonds;  and 
Croughton  appealed  to  this  Court. 

Waedem  for  the  appellant.     It  is  not  proved 

that  Campbell  was  infolvent:     Nor  is  it  even  fully 

eftabliflied  that   Duval   requefted   Croughton    to 

bring  fuit.     But,    if  both  had  been  Ihewn  in  the 

cleareft  manner,   that  would  not  have  altered  the 

cafe.     The  Chancellors  principle  is  too  broad; 

for  it  is  not  true  that  one  man  is  bound  to  do  for 

another,  what  the  latter  requcils,  although  it  might 

not  prejudice  the  former.     Duval  might  have  paid 

the  debt  and  taken  an  affignn'.ent  of  the   bond^ 

which  would  have   enabled  him  to  fue  Campbell, 

or  he  might  have   brought  a  Bill  in  Chancery,  in 

nature  of  a  ^uia  timety  and  prayed  that  Campbell 

might  be  decreed  to  pay  the  debt,  and  fave  him 

harmle&.     i    C6.    Pep.    120.     i    CZ>.    Cas.  300, 

223.   I    Vern.  igoy    Fowl.  £xcb.  38,  39.  FonbU 

38.     But   having  negle6led  then^  all,  he   has  no 

equity  againft  the   creditor.     Croughton  was  not 

bound  to  admin ifter ;   he   was  not  next  of  kin  ; 

and,  if  there  was  any  advantage  to  have  been  de* 

rived  from  it,   Duval  might  have  taken  the  admi* 

niftration  himfelf.     The   aA  of  1794   has  no  in* 

fluence  on  the  queftion  ;  becaufe  it  relates  to  fu«- 

ture  bonds  only.  • 

Nicholas,  Wickham,  Call  and  Ran'» 
DOLPH  ron/rtf— The  rcfufal  of  Croughton  to 
bring  fuit  releafed  Duval  from  his  obligation,  as 
payment  of  tho  debt  might  then  have  been  en«> 


or  THE   YEAR    i8oi.  jt 

£orce<L     The  anfwer  does  not  deny  the  requeft  to     Creuglitoa 
fuc,  and  the  depofitions   prove   it.     The  induU  '^* 

gence  under  tbefe  circumltances  was  unreafonat-  ^^J_^ 
Me;  and  changed  the  nature  of  the  contrad; 
Nfsiei  vs  ^itt  2  Bro»  cb.  rep.  581*  Rees  vs 
BorringtoH'i  3t  Vez.  jr.  54O,  Crotnpt.  Cby.  44^ 
CiviKans  make  a  diftin6lion  between  perfet^  and 
impeifeA  obligations;  the  firft  is  where  a  man  is  not 
bound  (irom  any  circumftance  to  do  a  benefit  to 
another,  fuch  as  to  lend  him  money  or  other  aid ; 
bat  the  fecoud  is,  where  he  is  bound,  from  a  pri- 
or <»oii(;deration,  to  perform  fome  adl  in  order  to 
lave  the  other  from  injury,  or  to  retribute  him 
for  fomething  had,  or  fome  wroi^g  fuftained.  In  . 
the  prefent  cale,  the  obligation  to  fue  was  of  the 
perfe£l  kind ;  becaufe  the  circumftances  and  re* 
htion  of  the  parties  required  that  indulgence 
^6uld  not  \h;  given  by  one,  to  the  injury  of  the 
^thep*  But  for  another  reafon,  the  requeft  was 
proper ;  becaufe  it  prevented  circuity  of  a6lion : 
^nd!,  if  Duval  could  have  brought  a  bill  of  quia  ti* 
metj  there  is  the  fame  reafon  for  relief  upon  the 
requeft  ;  be«aufe  there  is  no  magic,  in  the  bill, 
to  render  that  right  upon  the  fuit,  which  would 
Hot  have  been  right  without  it.  If  the  a£l  of  Aft 
(ierobly  proves  nothing  for  us,  it  has  nothing  a« 
gainft  us  ;  becaufe  it  pnly  ^nads  wh^t  was  equity 
before. 

Wardew  in  reply.  The  cafes  cited  on  the 
other  tide  have  no  influence  on  the  caufe*  That 
of  Nisbet  vs  Smitb  %  Bro.  was  the  cafe  of  an 
additional  fecurity  taken  by  the  creditor  ;  and  he 
had  thereby  cofttra6led  for  a  future  day  of  pay-i 
ment,  which  put  it  out  of  his  power  to  enforce 
fatisfa^Slton  of  the  debt  in  the  mean  time.  The 
fame  obfervation  applies  to  that  of  Rees  vs  Bar* 
rinjfxoTh  a  F5r2.  jr.  and  to  the  cafe  from  Crompt. 
Therefore  no  principle  is  to  be  drawn  from  thojfe 
cafes  which  will  affe6l  the  decifion  to  be  given 
in  this.  A  mere  delay  to  bring  fuit  clearly  does 
not  exonerate  the  fecurity  ;  for  generally  fpeaking 
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CrougbtoA 
Duval. 


t  recovery  can  be  had  aj3:a5nft  the  furcty  at  any- 
time when  it  can  be  obtained  againfi  the  princi- 
pal ;  and  no  cafe  is  fhewn  where  a  mere  reqtie(^  to 
fuc  has  been  held  to  alter  the  law  in  this  tt(pc6!t. 
Duval  has  no  juft  caufe  of  complaint ;  becaufe  he 
might  have  paid  the  debt  and  purfued  Campbell. 

PENDLETON  Prefident,  Delivered  the  refolu- 
tion  of  the  Court,  as  follows :  This  is  an  appeal 
from  the  decree  of  the  Court  of  Chancery,  inhere 
Mr.  Duval  exhibited  his  bill,  ftating  that,  on '  the 
23  of  April  1793,  he,  as  fecurity  for  Mr.  Alexander 
Campbell,  intercd  into  three  bonds  to  Mr.  Craugh- 
ton  for  Z'  113  4  4d  each;  one  payable  in  0<ftober 
1793,  another  in  January  1794,  and  the  third  in 
April  1794,  all  bearing  interefi  from  Ofiober 
1790.  That  Mr.  Campbell's  circumfta..? 
being  in  a  declining  ftate,  Duval  in  Odober  1794? 
when  all  the  bonds  had  b«cnme  due,  applied  ta 
Croughton,  who  well  knew  Campbells  circumi^an- 
ccs,  and  requefteH  him  to  bring  fuits  on  the  bonds, 
which  he  declined  doing,  till  after  Mr  Campbell's 
death,  infolvent  in  1796;  his  inducement  for  which 
forbearance  was,  Campbell's  being  his  counfel  in  an 
important  fuit  then  depending,  and  his  expeftation 
that  Campbell  would  be  able  to  pay  him  from  the 
fruits  of  a  fuir,  then  depending  in  this  Court.  That 
after  Campbells  death  Duval  again  applied  to  Crough- 
ton to  adminiftcr  on  his  eftate,  by  which  the  debts 
might  have  been  fecured;  but  he  refufed  to  dofo,  and 
Duval  not  being  a  creditor,  could  not  obtain  fuch  ad- 
miniftration.  That  in  1798,  he  received  a  letter, 
from  the  appellant  Southcomb,  intimating  his  claim 
t©  the  bondsj  which  he  anfwered,  afligning  reafons 
agsinft  bis  liability,  Croughton  and  Southcomb  are 
made  defendants,  and  required  to  anfwer  the  bill^ 
and  the  prayer  is,  that  the  bonds  may  be  cancelled 
to  for  as  refpefis  the  plaintiffs,  or  that  other  relief 
may  be  afforded.  The  proofs  fix  the  requeft  to  fue 
in  1794,  but  go  no  further.  It  is  not  proved  that 
anv  new  arrangements  are  made  between  the  creditor 
and  the  principal,  to  obtain  a  forbearance  of  the  fuits; 
for,   although  it  is  Aated  that  Campbell  expeded  to 
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j»y  from  the  effect  of  a  fiiit  depen<}ing,  it  does  not 
appear  that  Croughton  had  bound  himself^  to  wait 
till  the  event  of  that  fuit.  It  is  therefore  a  naked 
cafe  for  the  queftion,  whether  a  creditor  by  delaying 
ID  commence  fuit,  when  requefted,  by  a  furety 
without  any  thing  done  on  his  part,  which  mair 
amount  to  a  new  contrad  with  the  principal,  fhafl 
lofe  his  remedy  azainft  the  furety  ?  The  queftion 
if  new,  and  Indeed  important;  as  there  may  perhaps 
be  hundreds  of  bonds,  dated  prior  to  the  zSt  of  1794 
extiting  in  the  ftate,  and  probablv  not  one  of  them 
in  which  the  creditor  has  not  forborne  to  fue  for  a 
confiderable  time  beyond  the  dav  of  payment  5  which 
k  IS  urged  will  amount  to  a  dilcharge  of  the  furety. 
It  would  indeed  be  much  more  important,  if  that  a£k 
of  1794  had  not  fettled  the  queftion  from  that  period. 
The  ad  does  not  take  away  any  remedy  which  the 
furety  was  entitled  to  before;  and  we  come  tt>  confi- 
dcr,  what  that  remedy  was?  It  is  clear  that  the  plain- 
tiff might  have  paid  the  money,  and  proceeded  to  a 
luit  htmfelf,  or  if  that  was  inconvenient,  he  might 
have  brought  his  bill  of  quia  timet ^  to  have  compel- 
led the  principal  to  pay,  and  the  creditor  to  receive 
the  money:  But  that  the  creditor  (hould  lofc  his  debt, 
becaufe  he  was  merely  paffive,  in  forbearing  a  fuit 
which  the  furety  requcfted  him  to  bring,  without 
any  thing  aftive  between  him  and  the  principal,  tend- 
ing to  fhow  a  new  contrail  for  forbearance,  is  not, 
and  the  Court  believe  cannot  be,  proved  by  any  of 
the  cafes  produced,  or  exifting.  In  the  cafe  quoted 
from  2  Bro'wn^  579,  the  creditor  commenced  fuit, 
and  upon  the  principal  giving  a  note  to  confefs  judg- 
ment, agreed  to  ftay  execution  for  three  years;  which 
the  Chancellor  confidcred  as  a  new  contraft,  and 
compromife  with  the  principal,  without  the  confent 
of  the  furety,  and  which  deprived  him  of  his  remedy 
by  the  bill  of  quia  timet ;  and  therefore  that  the  fure- 
ty was  difcharged.  In  the  cafe  in  2  Vez.  540,  the 
creditor  took  from  the  principal  feveral  notes  and 
drafts,  which  were  returned  and  new  ones  given, 
from  time  to  time,  which  amounted  to  a  new  con- 
trad,  and  all  this  without  confulting  the  furety,  who 
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ba4  this  fiirtbcr  equity  »p  that  cafe,  that  while,  thofe 
notes  yf^re  tranra6tu)g,  roQfiderii*g  himfelf  as  difcharg 
cd  be  ha  J  paid  over  to  the  principal,  more  money  than 
the  amount  of  the  debt,  which  had  come  to  the  furc* 
ties  hands,  and  the  Chancellor  adjudged  that  that 
furety  was  di  charged.  The  circumftaiice«,  difcufl- 
cd  in  thofe  cafes.  To  tar  from  proving  tiiat  the  furety 
is  difchargcd  bv  a  bare  rcqueft  to  lue,  not  comp'if  d 
with,  tend  toeftabliih  the  coi  trary,  that  fuch  requeft 
and  a  bare  forbearance  to  fue,  does  not  amount  to  a 
difcharge.  Sureties  are  fo  far  favored  in  equity,  that 
the  Court  will  never  extend  relief  againft  them,  fur* 
ther  than,  by  their  contraft,  ibey  are  bound  at  law; 
but  feir  creditors  are  aUo  favorites  in  that  court,  and 
yri\l  not  he  deprived  of  their  legal  ligl^ts,  without 
fome  fraud,  or  neg]e<£l  in  doing  what  they  were 
bound  to  do.  It  was  ceitainly  unkind  in  Croughtcfn, 
not  to  foe  when  he  was  requefted  by  the  furetv* 
which  was  fo  far  a  breach  of  his  morai^duty,  but  it 
was  truly  faid  that  this  duty  was  fuch  as  the  Civilians 
defcribe  as  an  imperfect  obligation,  the  performance 
of  which  was  merely  voluntary,  and  could  not  be 
enforced  by  a  Court  of  Juftice.  Many  inftances  of 
which  were  mentioned,  and  many  more  might  have 
been  added  :  The  parties  here  haj  plain  remedies. 
The  creditor  to  fue,  if  he  chofe  it ;  and,  as  he  did  not, 
Mr.  Duval's  remedy  is  before  pointed  out;  which  he 
neglecting  to  purfue,  was,  at  leaft,  as  much  in  fault 
as  the  creditor;  and  where  equity  is  equal  the  law 
muft  prevail.  The  decree  is  therefore  to  be  reverfed 
with  cofts  by  the  unanimous  opinion  of  the  Court^ 
and  In  confequence  of  Mr.  Duval's  confent,  entered 
in  the  record,  he  is  decreed  to  pay  the  fevcral  fums 
according  to  the  bonds.  The  cofts  in  that  court  to 
be  equally  borne  by  the  parties,  as  it  feems  to  have 
been  by  confent,  to  fettle  a  new  point. 
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Fleming, 

FLEMING  againji   BOLLING,  Boul^^. 


EDWARD  BOLLING,  by  his  laft  will,   after 
dii'poniig  of  fundry  lanJs  and  flaves  among  his 
iour  brothers,  Robert,  rhomas,  John  and  Archibald, 
aad  after  giving  fcveral  other  legacies,  among  which 
ivas  one  q(  £  lOO  to  his  fifter    I'azweli,    devifed  as 
foUows:  ^^  Ic  is  my  will  and  defire  that  my  Book  be 
^iven  up  to  my  brother  Robert  Boiling,  and  that  be 
receive  all  the  debts  due  to  mCy    and  pay  all  that  I 
gsoe.     The  reit  of  my  cftate  negroes,  horfes,  clothes 
and  every  other  part  of  my  eftaie,  not  already  given, 
I  give  to  my  brother  Archibald  for  him  and  his  heirs 
for  ever/'     The  tcftator  died  in  Auguft  1770;  after 
^whoiz  death,  the  faid  Robert  Boiling,   claiming  the 
cxecutorfhip  under  the  above  recited  claufe  relative 
to  the  bo  A,    made  probat  of  the  will,  and  a6led  as 
executor  until  his  death.     The  faid  Robert  Boiling 
died    in    1775,    leaving  Fleming  as   his  executor; 
agsunft  whom  the  faid  Archibald  Boiling  brought  this 
fuit^    for  an  account  of  the  teftators  reiiduary  efiate. 

The  anfwer  infifk  that,  by  the  devife  relative  to 
the  book4  the  tellator  intended  a  gift  to  Robert  of  all 
bis  outfLtnding' debts  i  and  hopes  the  defendant  will 
be  allowed  to  prove  it.  That  Robert  was  entitled 
to  a  debt  due  from  himfelf  to  the  tel^ator;  and  alfo  to 
the  emblements  growing,  at  the  teftator*s  death,  on 
the  plantation  devifed  to  the  (aid  Robert. 

The  Court  of  Chancery,  being  of  opinion  that  the 
dewiCe  of  the  bod  was  not  intended  as  a  beneficial  be- 
queft  of  the  oucftanding  debts  t6  Robert;  that  his 
cfwn  debt  was  not  extinguifhed  as  the  reiiduary  claim 
jnanifefted  a  different  intention  ;  that  he  was  not  en- 
titled to  the  emblements  growing  on  the  lands  dq- 
viied  him,  which  the  aci  of  AfTembly  had  rendered 
aflets  ;  and  that  the  furplus  of  all  thefe  fubjeds,  after 
paying  the  tefbitors  debts  and  legacies,  belonged  to 
the  plaintiff^    decreed  an  account  of  the  debts  and 
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Fleming       emblements.     From  which  decree  Fleming  appealed 
^f.  to  this  Court. 


Warden  for  the  appellant.  The  decree  of 
the  Court  of  Chancery  is  erroneous.  For  the  em- 
blements, {landing  on  the  land  at  the  teftators  death,  be- 
longed  to  Robcrt/This  was  clearly  the  rule  at  commoa 
law;  and  the  a<^  of  AiTembly  m«kes  them  afTets 
for  payment  of  debts  only.  For  the  true  meaning  of 
the  word  assets  is,  a  fund  for  payment  of  debt». 
Terms  de  ley  Tiu  assets  page  63.  %  Atk.  ao6  Cro. 
£iiz.  61, 403.  It  is  like  the  cafe  of  an  t^zte  pur  autre 
viCi  which,  by  the  ftatute  29  Car.  2,  is  made  aflets; 
and  yet  it  has  been  held,  that  it  was  not  diftribuuble 
ambng  the  next  of  kin.     2  Salk.  464.    3  SaUt.  lyj. 

Upon  the  fame  principle  then,  as  the  ad  of  At 
ftmbly  in  our  cafe,  merely  declares  that  the  crops 
fliall  be  afTets,  they  will  be  aflets  only  for  payment 
of  debts,  and  will  not  be  liable  for  payment  of  lega-> 
cics,  or  fubjeft  to  diftribution. 

Robert  was  entitled  to  all  the  outftanding  debts  bjr 
virtueof  the  devife  of  the  Book,  &c.  For  he  was 
chargeable  with  the  debts,  which  might  be  more  or 
lefs;  and  he  had  a  right  to  receive  all  that  the  Book 
would  command,  in  order  that  he  might  be  enabled 
to  do  it.  Of  courfe,  he  was  not  accountable  to  Ar- 
chibald for  his  own  debt;  for  it  belonged  to  himfelf^ 
unlefs  it  was  wanted  for  the  payment  of  the  teftators 
debts ;  which  it  was  not ;  and  therefore  he  was  enti- 
tled to  the  benefit  of  it. 

WicKHAM  and  Randolph  contra.  The  role 
of  the  common  law,  as  to  emblements,  is  admitted  ; 
but  the  a<^  of  AiTembly  has  wholly  reverfed  it,  9n4 
declares  that  they  fhall  be  aflfets;  that  is,  perfonal  cf* 
tate,  to  every  intent  and  purpofe.  The  cafe,  from 
Sali.  of  the  eftate  pur  aute  rtV,  does  not  apply ; 
becaufe,  in  that  cafe,  the  nature  of  the  property  was 
not  changed;  but  it  was  merely  declared  to  beailets^ 
and  its  qualities  of  reality  remained  the  fame  as  be* 
fore:     So  that  it   was  not  chattels.  But,  as  none  but 
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chattels  are  diftrtbuuble,   it  w^  properly  decided,       Tlem'mg, 

that  the  next  of  kin  could  not  claim  a.  diflrlbudon  of       ^  Tj{* 

that  fubjeft.  Robert  was  created  an  executor  by  vir-      >    \  "^*^ 

tue  of  the  devife  of  the  Book,   &c.  and  therefore  he 

became  a  truftee  of  the  furplus,    which  included  his 

own    debt,     for    the    refiduary    legatee;     becaufe 

making  faioi  executor  did  not  releafe  the  derbc,  Brown 

vs.  Seiwn^  cas.  Temp.  Tali.  240,  Cary  vs.  Good'- 

ingf.    3  Bro.  Cb.  rip.  110.    Toiler  274.     This  is 

the  ftronger,  becaufe  there  is  a  refiduary   bequefl:  of 

every  thing,  which  deftroys  the  prefumpMon,    that 

the  teftator  intended  the  executor  mould  de  difcharg- 

ed  from  his  own  debt.     It  is  therefore  like  a  lapfed 

legacy,  which  finks  into  the  refiduum,  for  the  bene* 

fie  of  the  refiduary  devifee,  or  the  next  cf  kin. 

Cali*  in  reply*  1  he  devife  to  Robert  was  a  de- 
vife of  the  beneficial  intereft  in  the  teftator's 
credits,  fubjeiS  to  the  payment  of  his  debts,  i.  Be« 
cauie  be  gfves  him  his  Bo^^k  \  which  exprefsly  de- 
notes  property.  For  direding  the  book  to  be  given 
up  to  him,  wasfubftantialiy  dirett'ng  that  he  (hould 
take  it  to  his  own  uie.  2.  Beraufe  he  was  to  receive 
and  pay  the  debts  \  which  condition,  as  the  debts  were 
uncertain,  and  might  exhaufi  the  whole  proceeds,  is 
evidence  of  property.  For  it  is  like  a  devife  of  lands, 
with  a  charge  to  pay  the  teftators  debts ;  which  has 
been  conftantl  v  held  to  carry  a  fee.  But,  as  in  that  cafe 
he  is  only  liaole  to  the  value  of  the  land,  ib,  in  this, 
he  is  only  liable  to  the  amount  of  the  money  colledl* 
ed  from  the  book.  For,  in  fact,  it  is  no  more,  in 
equity,  than  charging  the  fubje(3,  and  not  the  per- 
ibn,  with  payment  of  the  debts.  It  is  exprefsly  like 
the  cafe  of  an  executor  in  general,  who  takes  the  ef- 
tatc  fubjed  to  the  payment  of  debts;  but  then  he  is 
only  liable  as  far  as  the  eitate  extends.  In  other 
words,  the  teftator,  as  to  this,  has  only  declared  what 
the  law  would  have  implied  \  but  he  prevents  the  uU 
eerior  application  of  it  to  the  claims  of  legatees,  and 
diftributees. 

If  Robert  was  executor,  as  they  on  the  other  fide 
wUl  have  it,   then  the  appointment  of  him  to  be  ex* 
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ecutor  was  a  releafe  of  his  own  debt,  unlefs  It  be 
wanting  to  pay  the  denunds  of  the  teflators  creditors. 
This  was  the  rule  of  the  common  law  cxprefsly, 
Swini.  2^8j  299.  At  firft  it  was  confidercd  as  ii-« 
flexible,  and  admitting  of  no  qualification :  But  this 
was'a  miftake  grounded  upon  technical  arguments, 
which  were  foon  found  to  be  abfurd ;  and  therefore 
the  notion  has  been  long  abandoned.  For  it  was  ve- 
ry early  decided,  that  it  could  not  be  fupported  againfi 
creditors,  Svfinb.  ub.  sup*  But  as  to  the  legacies,  the 
rule  remained  longer,  and  it  was  thought  that  the 
exception,  even  in  favor  of  creditor^  depended  upon 
the  liberality  of  Courts  of  Equity,  who  difregarded 
the  technical  conceit,  relative  to  the  fufpenfc  of  the 
adion;  which  for  a  long  time  was  fuppofed  to  be  the 
true  ground  why  the  debts  due  from  executors  were 
cxtinguifhcd,  bv  appointing  them  to  the  office.  This 
however  is  a  miftake ;  and  the  difference,  between 
debts  and  legacies^  depends  upon  a  different  reafbn 
altogether.  Which  I  will  endeavour  to  {hew,  by 
explaining  the  r^  principle. 

It  never  was  true,  that  the  reafon  why  the  debt 
was  extinguifhed  was,  that  the  adion  was  gone;  but 
theadual  ground  is,  that,  as  the  executor  is  appointed 
univerial  reprcfentati%^  of  the  perfonalty,  it  is,  im- 
pliedly, a  devife  to  him  of  his  own  debt.  This  will 
be  evident  hdm  the  following  confiderations.  i.  Be- 
caufe  the  argument,  that  the  a£Hon  is  fufpended^ 
has  no  meaning  when  applied  to  a  creditor  ;  for  his 
adion  never  was  in  fufpenfe.*  Swink.  299.  Jkott: 
ab.  920)  921.  Sa*lk.  306.  2.  Becaufe,  if  two  be 
jointly  and  feverally  bound,  and  the  creditor  makes 
one  executor,  this  releafes  the  debt  as  to  both ;  and 
yet  the  action  never  was  fufpended,  as  to  him  who 
was  not  executor.  3.  Becaufe,  if  the  debtor  admini- 
fters,  it  does  not  releafe  the  dd>t ;  and  yet  the  a<^ion 
is  as  much  fufpended,  in  that  cafe,  as  if  he  were  ex- 
ecutor. Hence  it  was  foon  held  that  the  debt,  even 
at  law,  was  liable  to  creditors.  For  the  executor 
had  it  in  his  hands;  and  therefore  might  truly  be  faid 
to  have  afTets  fufficient  to  fatisfy  the  demani.    But 
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as  to  legacies  the  point  was  more  uncertain  for  a  Flefnai| 
long  time.  It  was  often  put  u;ion  parol  teftimony  of  ^,  '^'. 
the  intent^  inftevJ  of  cmfidering  principle  :  A  cir-  yV!|_y 
Qtmftance  which  nece^Tarily  led  to  uncertainty;  and 
therefore  it  becomes  i  nportant  to  confider  the  prin- 
ciple: which  IS  evidently  this,  tha:  the  appoint- 
ment of  the  debtor  to  be  executor  does  not  operate  as 
a  releafe,  but  is  an  implied  dcvife  of  the  debt  to  him- 
fclf.  Salk,  306.  Therefore  being  a  legacy,  the  lega- 
tee is  entitled  to  as  mucn  favor  as  any  other  lef^atee  ; 
and  confcqueut^y  i^  not  to  be  deprived  of  the  benefit 
of  the  dcvife,  without  a  clear  intent,  tothat  cffeflbe 
manifefted.  So  that  prima  facic^  the  debt  is  given 
to  tite  executor  as  a  legatary,  unlefs  a  contrary  inten- 
tion appears  by  exprefs  words,  or  neceffary  inference. 
But  there  arc  no  fuch  exprefs  words  here ;  and  there- 
fore the  queftion  is,  whether  there  be  any  neceflary 
inference  ?  It  is  faid  that  the  refi  luary  devifc  aT»ount$ 
to  fjch  an  inference,  and  fhew^  that  the  teftator  in- 
tended it  (hauld  not  be  extinguiflied.  But,  in  an- 
swer to  this,  it  is  to  be  obferved  that  the  executor, 
having  the  law  on  his  fide,  has  no  favor  to  afk  of  the 
courtj  and  therefore  any  prefumption,  fi-om  that  cir- 
cumftancc,  is  liable  to  be  rebutted  by  others.  Such 
as,  I.  The  extraordinary  afFeflion  which  the  tefta- 
tor always  manifiifted  for  his  brother  Robert:'  a.  The 
tcftators  credits  being  charged  with  the  payment  of 
bis  debts;  which  might  have  exhaufted  them.  3  The 
giving  the  Book  ;  which  was  a  g  ftof  its  contents. 
4.  The  refidue  being  coupled  with  enumerated  arti- 
cles; which  (hews  that  the  teftator  meant  thofe  of 
the  fame  kind.  5.  The  devifc  of  the  refidue  to  Ar- 
chibald, being  only  what  he  had  not  before  given; 
which  did  not  irxlude  Robert's  dcbtj  becaufe  the 
cJevife  of  the  Book,  which  is  fuppofcd  to  have  con- 
fiituted  him  executor,  was  infcrted  before:  And 
therefore,  as  according  to  the  rule  of  law  it  had  b  -en 
already  given,  it  could  not  be  included  in  the  refidu- 
ary  dcvife ;  which  C"»uK^  only  be  intended  of  things^ 
not  cxprefsly,  or  implle  ly,  given  before. 

Hence  it  appears,  tha%   if  the  cafe  be  confidcred 
i^km  principle  and  legal  grounds,  the  appointment 


8o  OCTOBER   TERM 

of  Robert  to  be  executor  extinguifhed  the  debt  whicb 
he  owed,  and  that  it  did  not  pafs  over  to  Archibald, 
by  virtue  of  the  rcfiduary  devife.  Becaufe  every  pre- 
iumptlon,  ariiing  from  that  circumftance,  is  amply 
rebutted  by  others  more  powerful. 

If,  however,  it  be  taken  that  the  debt  is  not  re» 
leafed,  but  the  adion  for  it  loft,  which  is  provided 
againft  by  a  court  of  Equity,  ftill  the  fame  confe* 
quence  will  take  place.  No  cafe,  except  thofe  of 
jBrown  vs  Selwn^  and  Carey  vs  Goodinge^  is  recoU 
Ic&td  to  have  iaid  the  contrary.  But  with  regard  to 
the  firft,  the  Chancellor  merely  expreiles  his  thoughts 
upon  the  queftion  now  before  the  Court,  without 
living  any  decifion.  So  that  it  cannot  be  confi* 
dered  as  an  authority  in  this  cafe.  And  with  refpeA 
to  the  fecond,  ic  is  a  loofc  note  of  a  cafe  which  does 
not  appear  to  have  been  laborioufly  argued,  and  pro- 
bably, depended  on  circumflances.  Sefides,  it  was 
only  an  interlocutory  decree  \  and  might  have  been 
afterwards  changed  at  the  final  hearing.  Therefore, 
that  cafe  alfo,  is  not  to  be  conlidered  as  an  authority 
in  the  prefent.  The  paffage  from  Toller  is  bottom^ 
on  it,  however;  and,  of  courfe,  as  the  prop  foils,  the 
authority  of  that  pafTage  fails  too.  Befides  it  is  ob» 
fervable,  that  Fonblanquey  who  is  a  moft  excel- 
lent commentator,  fays  nothing  about  it,  although 
be  has  occafion  once  to  mention  the  cafe  of  Carey  vs 
Goodinge  :  which  looks  as  if  he  did  not  confider  ic 
as  fettled. 

If  it  be  faid  that  here  a  particular  eftate  is  devifed 
to  the  executor,  which  is  inconfiftent  with  the  notU 
on  of  his  taking  what  is  undevifed ;  and,  therefore^ 
as  his  own  debt  is  not  particularly  devifed  to  him,  it 
remained  undifpofed  of,  &  confequently  pafTed  under 
the  refiduary  devife  to  Archibald,  I  anfwer,  that  as, 
by  the  rule  of  law  the  s^pointment  of  an  executor 
is  a  bequeft  to  him  of  his  own  debt,  the  further  de- 
vife is  unimportant ;  and  does  not  tStGt  the  cafe.  For 
the  rule,  mentioned  by  Lord  Loughborough  z. 
Vez.  jr>  80|  is  univerfal,  namely,  «^  That  for  a  1^ 
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**  gacy  to  nkc  away  the  right  of  the  executor,  it  is 
'*not  fufficient  (imply  to  iay^  there  is  a  legacy  ;  but 
"  it  muft  be  fo  O'lalifie^},  that  the  giving  of  !t  i>  in- 
"confiftent  w.th  the  fup^ofition,  that  t*^e  (xrculor 
*'  is  to  take  the  wh  )le."  Ace  .rJing  to  which  doc- 
trine, it  is  not  fufficient  for  the  appellee  to  fay, 
that  there  was  a  devife  to  Robert  of  other  things 
In  particular,  and  that  the  refidue  wa?  given  to 
himfelf ;  but  he  muft  ftiew,  that  tlie  teftalor  in- 
tended to  overthrow  the  rule  of  law,  and  to  give 
this  debt  to  the  refiduary  deviffc-  This  however 
be  cannot  do ;  for  there  is  no  inconfifltncy  in 
Roberts  retaining  his  debt,  and  Archibalds  ta- 
king the  refiJuary  el^ate  ;  of  which  thtre  was  am- 
ply enough  to  fatisfy  the  words  of  the  will. 
Therefore  Archibald  is  liOter.titKd  to  this  debt; 
but  it  is  extinguiflicd  for  the  beucfit  of  Robert's 
cftate. 

The  dcvife  of  the  lands  to  Robert  carried  the 
eitiblenicnts  growing  at  Lis  death.  As  to  which, 
the  cale  cited  from  SalL  by  Air.  Warden,  ex- 
prefsly  applies,  For  the  ellate  pur  autrt  vie^  ai.J 
the  emblements  arc  exa6\iy  alike-,  as  both  equal- 
ly partake  of  the  realty ;  and  both  are  declared 
affets :  Which  declaration  has  no  greater  effeA 
on  the  emblements  than  on  the  life  ellate.  There- 
fore one  is  ja(ias  diftiibutable  as  the  other;  being 
equally  capable  of  divilion,  and  diftribution  j  for 
both  may  be  fold,  or  feparate  iutereiU  ^iven,  ia 
the  fubje6l  itfelf,  t©  the  diftributees.  But  inde- 
pendent of  this,  the  teftators  meaning,  to  that 
effeft,  is  colIe6Hblc  from  the  will.  For  he  devi. 
fes  plantations  in  the  fame  manner  to  all  his  bro- 
thers ;  and  therefore  the  fair  prefumptitm  is,  thac 
he  intended  each  {h<  uld  reap  the  emblements 
growing  on  his  own  ;  and  not  that  the  executor 
only  fliould  be  accountable  for  his. 

PENDLETON  Prefident.     The  cafe  is  as  f  1- 
lows:     l?.dward  Bollino^,    having  by  will  deviled 
lands  and  fomc  Oaves  to  his  four  brothers,   and 
F 
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Fleming,      made  fome  other  bcquefts,  among  which  is  a  lega- 
v/.  cy  of  £  100  to  his  fifter  Sarah  TaawcU,  adds  this 

^Boiling.  ^     ^i^^f^ .  44  It  ig  n^y  ^m  and  dcfire  that  my  Boot  be 
'  V  **  given  up  to  my  brother  Robert  Boiling,  and  that 
*^  he  receive  all  the  debts  due  to  me,  and  pay  all 
**  that  I  owe.    The  reft  of  my  eftate,  negroes,  hor- 
**  fes ,  clothes,   and  every  other  part  of  my  eftate, 
**  not  already  given,    I  give  to  my  brother  Archi- 
**  bald,  for  him  and  his  heirs  for  ever."    The  tef- 
tator  died  in  Auguft  1770,  and  probate  of  his  will 
was  granted  to  Robert,  as  appointed  executor,  by 
the  above  claufe  relative  to  the  book :     In  which 
charafler  he  a6led,  until  his  death  in  1775*    The 
appellant  being  appointed  executor  of  his  will,  this 
fuit  i$  brought  by  Archibald  Boiling,  to  have  an 
account  of  the  executorfhip  fettled,  and  what  (hall 
appear  due  to  him  of  the  refiduary  eftate  decreed* 
He  particularly  requires  an  account  of  the  crops 
made,  on  the  f?veral  plantations  devifed,  the  year 
the  teftator  died;  and  whether  he  was  entitled  to 
l\ich  profits?   Or  whether  they  pafled  to  the  feve- 
ral  devifees  of  the  land  i  Is  the  firft  queftion  to  be 
decided  by  the  Court.     It  was  truly  faid,   by  the 
counfel,  that,   by  the  common  law  of  England, 
emblements  upon  lands  devifed  go  with  the  lands; 
but  our  a<^  of  Aflembly  has  controlled  that  com- 
mon law,  by  declaring  that  when  a  teftator  dies, 
at  the  feafon  of  the  year  in  which   Mr.  Boiling 
^  died,  they  fliall  not  fo  pafs   (I  mean  the  growing 
^  crop  ;)  but  that  fuch  crop  (hall  be  fiaifbed,  and^ 
after  eafing  the  lands  of  the   quit   rents   of  that 
year,  and  the  flaves  of  levies  and  cloathing  out  of 
thofe  crops,  the   furplus   ftiall  be   aflets   in   the 
hands  of  the  executor,   placing  this   devife  upon 
the  fame  ground  as  if  ic  had  been  dire£led  to  take 
efte6l  in  december.     But  we  have  had  learned  dif- 
cuffions  upon  the  derivation   and  meaning  of  this 
term  assets ;   and,  from  thence,  it  was  attempted 
to  (hew,  that  the  executor  was  only  to  take  it  for 
the  purpofe  of  paying  debts,  if  neceflary ;  and  as 
that  neceflity  did   not  occur  in  the  prefent  cafe, 
the  law  did  not  operate,  but  the  furplus  of  thofe 
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crops  paflcd  to  the  devifees  of  the  land.  This  ar- 
gument the  court  think  had  no  force,  and  that, 
under  the  a6l,  they  are  perfonal  eitate  in  the 
hands  of  the  executor  to  every  purpoi'e  of  paying 
debts,  fubjedl  to  the  difpofition  of  the  will ;  and, 
if  there  be  none  fuch,  the  qaeftion  occurs,  whe- 
ther the  executor  (hall  take  thera  as  undifpofed  of, 
or  they  (hall  be  diftribatable  to  the  next  of  kin,  as 
was  fully  fettled  by  the  court,  on  mature  delibe- 
ration, in  the  cafe  of  Sbelton  vs  Sbelton^  I  Wash,  % 
In  that  cafe,  there  was  no  difpotition  of  the  fur« 
plus,  and  the  court  determined  upon  that  will, 
and  the  Englilh  authorities,  that  the  furplus  be- 
longed to  the  execufo's*  A  quellion  however, 
which  cannot  arife  in  the  prefent  cal'e  ;  fince  the 
fweeping  refiduary  claufe  pafles  every  thing  un- 
difpofed of  to  Archibald.  Upon  this  point  there- 
fore the  court  is  of  opinion,  that  the  decree  is 
right*  The  next  quellion  difcufled  was,  whether 
Robert  Boiling,  under  the  devife  refpedling  the 
boot  J  was  entitled  to  the  furplus  of  the  debts  due 
to  the  teftator,  after  ptying  his  debts  ?  Upon 
this  point,  the  court  is  of  opinion,  that  no  benefi- 
cial intereft  in  the  debts,  paflcd  to  Robert,  but 
it  was  merely  an  appointment  of  him  to  perform 
the  ofiSce  of  executor,  to  receive  and  pay  debts. 
lliat  ufe  has  been  made  of  the  words  as  confti- 
tuting  him  executor;  and  although,  probably,  his 
appointment  ought  to  have  been  confined  to  that 
particular  duty,  yet  fince  he  was  admitted  to  the 
office  generally,  at  his  requeit  by  the  county 
court,  whohad  jurisdidlion  on  theftibjeft,  and  that 
fentence  remains  unreverfed,  the  propriety  of  it 
is  not  now  to  be  queftioned  ;  efpecially  as  Robert 
a3ed  under  it,  as  giving  him  a  general  authority. 
That  the  teftator.  intended  to  devife  this  furplus, 
cannot  be  inferred  from  the  words  of  the  will; 
and  although  the  anfwer  favs,  that  the  defendant 
hopes  to  prove  that  fuch  was  his  intention,  yet 
no  proof  to  that  purpofe,  if  adn.iffihle,  is  brought 
forth.  The  words,  **  the  book  be  ^iven  up*'*  t  e- 
hte  to  the  poiTcilioni  and  not  to  the  property  ia 
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Fleming      the  book,  fo  as  to  make  it  tpplv  to  the  af-gumtntf 
^l^.  that  by  giving   the  book   all  its  benefits  paflcd, 

\_.-_-^        '^^^  ^^®  ^^^^  ^^  *  devife  of  a  bond*     Robert  Bol-i 
^^  lings  power,  under  this  devife,  was,  merely,  that 

of  an  executor,  giving  him  neither  a  right  to  the 
furplus  of  the  debts,  if  there  was  any,  nor  fub- 
je^ting  him  to  the  payment  of  more  than  he  re- 
ceived* The  decree  therefore  in  this  point  is  al- 
fo  right,  1  be  third  queilion  is  whether  the  debt 
due  from  Robert  to  the  teftator  was  extinguiibed 
by  the  appointment  of  Robert  executor  i  There 
are  no  words  in  the  devife  to  fliew  that  this  debt 
was  not  to  be  coUeded,  or  accounted  for,  altho  the 
fame  hand  was  to  pay  and  receive,  as  well  as  all 
others  ;<  fo  that  it  depends  upon  the  general  rule. 
That  the  debt  was  extinguifhed  at  law  is  indifpu- 
table;  and  though  judges  differ  as  to  the  reafon 
on  which  the  rule  is  founded,  that  feems  immate* 
rial ;  fince  we  are  to  confider  what  is  the  equita* 
ble  rule  on  the  fubjefl?  Many  cafes  were  cited 
to  favour  the  executors  interelt ;  but  they  were 
generally  on  queftiont  between  the  executor  and 
next  6f  kin,  whether  an  undisposed  of  furplus 
Ihould  be  diftributed ;  and  do  not  apply  to  this 
cafe,  where  the  refiduary  claufe  prevents  the  ex- 
iflence  of  any  fuch  furplus.  It  feems  to  b«  fet- 
tled in  equity,  partly  in  Brown  vs  Selwinj  Cases 
Temp ;  Talbot  240,  and  in  Carey  vs  Goodinge  3 
Brown  iio^  that  the  debt  is  not  extinguifhed, 
but  is  to  be  accounted  for  as  afletts  ;  fubjc£l  to 
debts,  and  legacies,  and diftribut able,  except  in 
cafes  where  the  executor  is  entitled  to  the  fur* 
plus.  The  appellee  is  a  legatee,  and  the  decree 
in  his  favour  on  this  point  alfo  is  right. 

The  other  queftions  being  only  proviAonal,  \n 
cafe  of  a  contrary  decifion  of  the  fecond  queftion, 
are,  by  the  decifion  of  that,  rendered  unimpo|r* 
tant ;  iince  they  will  be  regulated  in  the  account 
of  adminiftration,  which  will  (hew  what  the  re- 
fiduary legatee  is  entitled  to.  Upon  the  whole 
tbe  decree  of  the  Court  of  Chancery  is  affirmed. 
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JORDAN  against  MURRAY. 

J«.)KDAN  and  othert  brouglit  detinue  agamft 
Murray  for  fome  flaves.    Pie*  non  detinet  and 
the  aa  of  limitations.     Iffuc.     Upon  the  trial  of  (jjf^^of*"^'^ 
the   caufe  the  jury  found  a  fpecial  verdict,  which  ^ytdcncc  ot^a 
iiaced  that  John  Armllead,  in  1763,    made  a  parol  pardl  gjtt  of 
gift  of  a  (lave,  by  the  name  of  Nan,    to  William  ilaves  cannot 
Ruflti  (father  of  the  female  plaintiffs)  who  had'  ^J"  p^*^"*   X^^ 
married  Sarah  the  daughter  of  the  faid  John  Arm-   „  ,  j^^J.^'bc")^: 
Ued,    and  mother  of  the  plaintitfs.     'lliat,  about  ctivca,  in  01- 
the  year    1765,    the  faid   Nan,    who  had  been  in  der   to  prow 
pofleilion  of  the  faid  William  Kuffell,  from  the  date  ^^^  five  years 
of  the  parol  gift  aforcfaid,  had  iffue  a  daughter  by  P^'*^^^^       ^^",^ 
the  name  of  it/3//.      1  hat,  in  1769,  the  faid  John   plaintiffs   de- 
Arm  ilcad  made  his  will,    and  thereby  devifed  the   mand. 
faid  Have  Moll  and  her  inpreifc  to  his  faid  daugh- 
ter Sarah  for  her  life,  and  at  her  denth  to  be  eauaU 
ly  divided  among  her  children  then  living.     That 
after  the  death  of  the  faid  John  Armflead,  and  the 
recording  of  his  will,  John  Murray  the  teftator  of 
the  ^Icfendant  purchafed  the  faid  flave  Moll  of  the 
faid  William  RuflcU  for  a  valuable  confideraiion* 
ThaL  the  faid  Moll  is  the  mother  of  the  other  flaves 
in  the  declaration  mentioned,    wlio  were  born  af- 
ter Murray's  purchafe  as  aforefaid.    That  the  faid 
{Ijves    are    ju    the    poflTcflion    of  the    defendants. 
That  the  faid  Sarah  furvivcd  her  hufband,  but  di- 
tci  within  five  years  nest  before  the  inftitution  of 
the    fuit*     That  the  faid  Willia^i    Ruilell  was  in 
polTeflion  of  Nan^    under  the  parol  gift  aforefaid, 
for  more  than  five  years,   before  the  purchafe  of 
Moil  by  the  faid  Murray  as  aforefaid. 

The  Diftri6l  Court  gave  judgment  in  favour  of 
the  defendant?;  and  tlie  plaiiuifFs  petitioned  this 
cQ.irt  for  a  writ  of  suJ>Qrsedcas  to  that  judgment; 
and  uliigned  the  following  rcufon,  *'  I'hat  as  by  the 
*^  a6l  of  1758,  parol  gifts  of  flaves  are  void^  and  by 
"  the  decilion  of  this  Court  evitlcnce  of  a  parol 
**  <rift  is  inadmiDihle  ;  the  judgment  of  the  Dillrict 
Court  ought  to  be  rcverfcd. 
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PENDLETON  Prefident,  after  ftating  the  cafe, 
delivered  the  rel'olution  of  the  Court  as  follows. 

.  In  Turner  vs.  Turner^  ♦  the  plaintiff  claimed 
ondtr  a  parol  gift,  and  the  court  below  admitted 
evidence  of  iuch  gift,  which  this  court  adjudged 
could  not  be  admitted,  under  the  a£l  of  1758. 

Although,  under  that  a6l,  the  parol  gift  did  not 
^afs  the  property  in  the  flave  Nan  to  Ruffel,  yet 
this  poffeflion  of  more  than  five  years  in  ArmReads 
lifetime,  barred  the  title  of  the  latter,  and  prevent- 
ed hit  power  of  difpoiition  by  his  wilU  more  efpe- 
cially  in  this  cafe  of  a  bonajide  purchafer  from  the 
pofleffor. 

The  Supersedeas  is  thtreforc  unanimoufly  denied. 
*  Wash. 


S  K  I  P  W  I  T  H, 


If  the  defend- 
ant appeals 
from  a  decree 
ot    the    High 
Ct.  of  Cnan- 
ccry  pronounc 
ed  on  a  forth^ 
coming     tondy 
the     t.  of  Ap 
Dealt  may  al- 
low 10  per  ct. 
damages   for 
his  retarding 
the    execution 
of  the  decree. 


against 
CLINCH. 

THE  queftion  in  this  cafe  was,  whether  this 
Court  upon  affirming  a  decree  of  the  High 
Court  of  Chancery  pronounced  on  a  motion  upon 
a  forthcoming  bond  taken  on  an  execution  iffued 
upon  a  decree  of  that  Court,  can  give  ten  per  ct. 
damages  againfl  the  appellant  for  retarding  the  ex- 
ecution of  the  decree  f 

WicKHAM  &  War  DEN  for  the  appellee.  Altho 
there  is  no  a6l  of  Aflembly  which  gives  damages  in 
exprefs  words,  yet  they  may  be  allowed  in  confe- 
quence  of  the  a6l  which  gives  the  fame  executions 
upon  decrees  in  chancery,  as  upon  judgments  in 
p<  urts  of  common  law.  Rev.  code*  Becaufe  tlftita£l 
declares  that  the  fame  proceedings  may  be  had  upoii 
fuch  executions  as  upon  thofe  iffued  from  the  courts 
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of  common  law;  and  therefore,  as  dapiages  is  one  of 
the  confequences  of  an  appeal  from  a  judgment  of 
a  court  of  common  law  rendered  on  a  forthcoming 
bond)  it  follows  that  they  may  alfo  be  allowed 
apon  an  appeal  from  a  decree  in  Chancery  upon 
fuch  a  bond. 

Randolph  contra.  That  a£t  only  relates  to 
the  proceedings  upon  the  execution  whilft  they  are 
going  on  under  the  controul  of  the  Court  of  Chan- 
cery; and  does  not  extend  to  the  proceedings  in 
the  appellate  court;  which  is  a  fepaiate  jurifdi£U- 
on,  and  whofe  proceedings  are  entirely  extraneous 
and  dillindl  from  thofe  of  the  inferior  court  upon 
the  execution  itfelf.  Of  courfe  the  declaration,  in 
that  a6\,  that  the  fame  proceedings  (hall  be  had  upon 
the  execution  as  upon  thofe  iflued  from  the  courts 
of  common  law,  is  to  be  underftood  of  the  proceed- 
ings had  in  the  inferior  court  itfelf;  and  not  to 
thefe  which  are  tranfa6led  in  the  court  of  error. 
This  argument  receives  additional  weight  from  the 
confideration  that  the  damages  are  a  penalty;  and 
therefore-exprefs  words  are  neceffary  in  order  to 
cr«  Ale* them.  Confequently  as  there  are  none  fuch 
.  Tn  the  aft,    they  connot  be  allowed  by  the  Courtt 

Cur  adv.  vuif* 

PENDLETON  Prefident,  Delivered  the  re- 
folution  of  the  Court  as  follows:  This  u  an  ap- 
peal from  the  High  Court  of  Chancery  for  the 
amount  of  a  forthcoming  bond,  taken  by  the  IherlfF 
on  a  writ  of  Jteri  facias j  iffued  from  that  Court 
upon  a  decree  for  the  payment  of  money.  The  ap- 
pellant made  no  ol>je6lion  to  the  decree  on  the 
forthcoming  bond  in  the  Court  of  Chancery,  al- 
though he  appealed  from  it;  nor  has  he  attempted, 
here,  to  fliew  any  error  in  the  record  ;  and  none 
'  is  diicovered  by  the  Court.  Therefore  the  decree 
is  affirmed.  But  aqueftion  occurs,  whether  the  legal 
dar*iage8  ought  not  to  be  awarded,  in  confequeuce 
of  the  affirmance,  as  is  done  on  common  law  judg- 
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Jordan,  mcnts,  upon  fuch  bondft  taken  upon  comnion  law 
executions?  It  cannot  be  doubted  but  there  is  the 
fame  reafon  for  giving  damages  on  this  appeal 
and  in  all  appeals  from  decrees  for  payment  of  mo- 
ney, as  on  one  from  a  judgment  at  law  of  the  fame 
fort ;  but  in  general  the  a6l  permitting  appeals  in 
chancery  does  not  authorize  the  awarding  damages 
as  it  does  in  common  law  cafes,  probably  becaufe 
chancery  cauies  generally  depend  upon  complex 
and  difEcult  qutitions,  the  princi|-les  of  which  ought 
to  be  fettled  by  the  fupteme  court;  and  therefore 
appeals  in  thofe,  fcldom  prafticed  merely  for  de- 
lay, are  not  difcouraged:  this,  or  fome  fuch  reafon, 
occafioned  the  di(lin6lion,  and  not  becaufe  chan- 
cery courts  do  not  decree  penalties;  for  I  do  not 
confider  thefe  damages  as  a  penalty,  but  as  a  re- 
tribution for  the  extraordinary  expence  and  trou- 
ble of  the  party  in  defending  the  appeal,  not  allowed 
in  the  bill  of  cofts.  Altho  the  law  does  not  allow 
damages  in  chancery  cafes  in  general,  yet  there 
are  no  negative  words  in  the  a6l  to  reftrain  them, 
but  it  leaves  them  open  for  allowance  in  particular 
cafes  authorifcd  by  the  Legiflature:  and  fuch  a  cafe 
I  take  the  prefent  to  be.  By  the  execution  law  of 
1 793  fe6l  53,  parties  are  allowed  to  fue  out  common 
law  executions  upon  decrees  in  chancery,  and  of 
courfe  a  fieri  facias  upon  a  decree  for  money  in 
the  prefent  cafe:  which  execution  the  law  declares 
fliall  be  executed  and  returned,  and  have  the  fame 
operation  arid  force,  to  all  intents  and  purpofes,  as 
fimilar  procefs  at  common  law.  The  law  has  not 
limited  the  operation,  nor  drawn  the  line  where  it 
is  to  ftop.  The  court  cannot  draw  that  line,  but 
is  of  opinion  the  operation  muft  continue  through- 
out,  till  the  money  is  paid;  and  award  the  dama- 
ges as  part  of  that  operation* 
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WILLIAM  ALEXANDER,  &c.  Appcflantf, 

against 

ROBERT  MORRIS  Appellee. 

WILLIAM  ALEXANDER,  Appellant, 

against 

ROBERT  Morris,  Appellee. 

Wm.  ALEXANDER,  &  Co.  Appellanti, 

against 
JOHN  TAYLOE  GRIFFIN,  Appellee. 

WILLIAM  ALKXANDER,  Appellant  on 

behalf  of  hinfelf  8c  Company, 

against 

J.  T.  GRIFFIN  &  R.  MORRIS,  AppeUees. 

ALEXANDER  J.  ALEXANDER,  Appellant, 

against 
J.  T.  GRIFFIN,    R.    MORRIS,   W.  ALEX- 
ANDER,    GEORGE  GRAY,  &  E.  M*NAIR, 
Appellees. 

THESE  five  fuits^  which  are  appeals  from  Theownerof 

the  High  Court  of  Chancery,  are  fo  inter-  paiticularcer- 

woven  with  each  other,   as  in   truth  to  conditute  f^^cates,  will 

different  points  in  the  fame  caufe.     1  he  general  a^decw^for* 

hiftory  of  which,  as  colle6led  from  the  various  bills  the  certificates 

and  anfwers,  is  as  follows.  themfelvet   if 

to  be  had,  and 

Robert  Morri.  alledges  that,  in   1783,  over-  jf,,""*' '"'"^ 

turei  were  made  to  him  by   the  Farmers  General  timeof  thcde- 

©f  France  for  a  contradl   for  Tobacco.     That  de-  crec. 
licacy  prevented  him  from  purfuing  the  fubje6t. 
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Alexander* 
Morris,  &c. 

A  fa6^ory  in- 
debted to  his 
principal  at 
the  time,  can- 
not lell  the 
property  of 
the  principal, 
to  pay  indorie 
meats  in  the 
courfe  of  bis 
fa^rage. 
Nor  can  a  fac- 
tor buy  Dp  the 
debts  of  hi» 
principal  at  an 
under  rate  and 
claim  credit 
for  the  nomi- 
nal amount^ 
bnt  in  J'uch  a 
cafe  he  will 
only  be  allow. 
%d  what  he  ac- 
t'lally  paid,  al 
though  the  pur 
chaie  was 
made  alter  the 
factorage  had 
ceareJ,andthc 
principal   had 
brought  liiit 
Xuran  account 

A  depolition 
taken  after  an 
appeal  from 
an  interlocu- 
tory decree  in 
chancery  may 
be  read  upon 
the  hearing  of 
the  appeal. 


he  having  received  information,  from  Jonathan 
Williams  (the  fon-in-law  of  William  Alezan* 
der,)  that  they  had  made  a  contract  with  the 
Farmers  for  fupplying  them*  with  Tobacco. 
That  this  information,  though  incorreft  in  its 
full  extent,  terminated  in  Morris's  aflbciating 
himfelf  with  Williams  and  William  Alexander  in 
a  contrail  for  150OU  hogfheads  per  annum,  for 
three  years,  to  be  furniQied  to  the  Farmers  Gene- 
ral. That  afterwards,  in  January  1785,  a  con- 
trail with  the  Farmers  General  was  propofed  to 
Robert  Morris  ;  which  he  confirmed  in  April 
1785,  for  the  flupment  of  60,000  hogflieads  of  To- 
bacco in  the  years  1785,  1786,  ind  1787.  That 
William  Alexander  was  to  have  a  (hare  in  this 
contradl,  but  its  rate  was  not  abfolutely  fixed, 
xthough  he  entered  upon  the  purchafe  of  Fobac- 
co,  with  Robert  Morris's  funds,  and  continued 
therein,  until  the  6th  day  of  July  1786;  when  he 
Robert  Morris  took  upon  himfelf  the  great  lofs  fuf- 
tained  in  the  flupment  of  200chhds.  which  had  been 
ftiipped  upon  an  experiment,  and  agreed  to  giv« 
William  Alexander  a  dollar  per  hogshead  for  the 
60,000  hhds.  befides  a  certain  commiflion,  charges 
and  alljwance  to  tub  agents.  That  Robert  Morris 
furuifhtd  neceflary  funds  to  a  large  amount  ;  but 
William  Alexander  failed  in  his  part  of  the  con- 
tract, whertby  Robert  Morris's  credit  was  ruin- 
ed and  himfelf  inipoverifljed.  That  William  A- 
lexander  fpeculated  with  Robert  Morris's  funds, 
and  made  great  profits  to  himfelf.  That  among 
the  acquifitions,  made  with  the  funds  of  Robert 
Morris,  were  upwards  of  56,000  dollars  in  mili- 
tary certificates,  depofited  by  John  Tayloe  Giiffin 
on  account  of  a  loan  made  by  William  Alexander 
to  the  faid  Griffin  by  the  exprefs  dire6lion  of  Ro- 
bert Morris  himfelf,  on  whofe  proper  account  the 
tranfadlion  was.  That  William  Alexander  has 
lefufed  to  account,  and  pay  the  balance  due  to 
Robert  Morris,  and  to  deliver  to  him  the  certifi- 
cates aforefaid,  of  which  Robert  Morris  is 
the   owner.      Wherefore   Robert   Morris   prays 
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that  William  Alexander  may  be  compelled  to  pay     AlezandcTf 

the  balance  and  deliver  the  certificates.  ^^    ^'* 

Moms,  &€• 

On  the  other  hand,  William  Alexander  infiflt 
that  his  credit  and  influence  greatly  contributed 
to  the  promotion  of  the  contrail  with  the  i*ar- 
mers  General ;  and,  if  Robert  Morris  had  not  di- 
verted the  funds  advanced  by  them,  to  other  pur- 
pofes  tha  1  thofe  of  the  contra£l,  the  bufineCi 
might  have  been  perfcdled  with  great  advantage. 
That,  in  the  fettlement  of  his  accounts,  he  is  en- 
titled  to  credit  fbr  various*  articles,  the  moft  pro. 
minent  of  which  are  1.  A  dollar  per  hogbhead  on 
20,000  hogiheads,  which  Robert  Morris  was  at 
liberty  to  Ihip  to  the  Farmers  General  under  a 
permiilion  given  fubfequently  to  the  contra£t  in 
April  1785  ;  but  which  were  never  fliipped.  a. 
Counting  houfe  expences,  3.  The  cargo  of  the 
Ship  Maryanne,  That  he  is  alfo  entitled  to  re- 
uin  the  certificates  of  John  Tayloe  Griffin,  they 
having  been  fold  to  indemnify  William  Alexander 
whilj  he  was  a  creditor  of  Rober  Morris,  for  his 
indorfements  on  certain  bills  of  exchange  drawn 
by  Robert  Morris,  and  protfefted ;  and  that  A- 
lexander  John  Alexander  was  a  purchafer  of  fome 
in  fatisfa6lion  of  one  of  thofe  bills.  That  Willi- 
am Alexander  is  alfo  entitled  to  a  difcount  for 
110,0  >o  dollars  in  the  notes  of  Robert  Morris, 
ind>rfed  by  John  NichoHbn,  or  of  John  Nicholfon 
indorfed  by  Robert  Morris. 

The  Court  of  Chancery  decreed  in  favour  of 
Robert  Morris ;  and  thereupon  Alexander  ap- 
pealed to  this  Court. 

Hay  for  the  appellant.  Alexander  was  entitled 
to  a  commiflion  of  a  dollar  per  hogfliead  on  80,000 
hogfheads,  becaufe  the  farmers  general  had  agreed 
to  take  that  quantity,  and  it  was  the  failure  of 
Morris's  funds  which  prevented  his  compliance 
with  the  agreement.  Of  courfe,  as  the  difappoint- 
meat  arofe  from  his  own  delinquency,  his  agent  is 
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not  to  be  prejudiced  thereby ;  but  fliould  have  the 
fame  compeniatiori  aa  he  would  have  been  en title4^ 
to,  if  the  agreement  had  been  carried  into  efiedl; 
cfpecially,  as  the  money  advanced  to  Morris,  by 
the  Farmers  General,  would  havfe  enabled  him  to 
farry  the  contradl  ir^to  complete  effcd^,  if  he  had 
managed  it  judi^ioufly.  1  he  houfchold  expences 
were  incurred  for  the  benefit  of  the  fa6\orage,  and 
therefore  under  the  agreement,  ought  to  be  borne 
by  Morris.  The  contrail  with  Gritlin  was  made 
out  of  Alexander's  own  funds,  and  Morris  was 
only  to  have  the  tobacco,  if  paid:  The  certificates 
were  pledged  to  Alexander  hinifelf,    and  confe- 

Xuently  he  alone  was  entitled  to  them;  but,  if  not, 
ill  he  had  a  lien  on  them  for  the  balance  of  his 
account  Cowp.  2«>i;  and,  as  payment  of  the  bill 
cndorfedby  him  was  demanded,  fome  fuits  brought, 
and  others  threatened,  he  was  juilifiable  in  felling 
the  certificates  to  pay  the  bills.  Part  of  the  certi- 
ficates were  bought  by  John  Alexander,  who  was 
an  innocent  purchafer,  and  confequently  entitled 
to  hold  them.  In  any  event,  Alexander  is  only 
liable  for  the  value  of  the  certificates,  when  fold, 
and  Morris  is  not  entitled  to  a  decree  for  the  cer- 
tificates themfelves,  or  for  their  prcleiit  value. 
Graves  vs.  Groves,  i  Wash.  i.  But  be  this  as  i^ 
may,  Alexander  was  clearly  entitled  to  difconnt 
the  notes  of  Morris,  at  their  nomiiial  value,  againft 
the  balance  in  his  liands;  for,  if  he  owed  Morris 
on  the  account,  and  xMorris  owed  him  on  the  notes, 
the  one  ought  to  be  a  set  off  againft  the  other; 
which  argument  is  the  Wronger,  as  there  coul4 
not  be  any  pretext  of  a  truft,  at  the  time  the  notes 
were  purchafed;  for  the  fa6lorage  had  long  before 
ceafed,  and  the  tranfadlions  between  the  parties, 
had  all  determined. 

Call  and  Randolph  contra.  Morris  never  was 
authorifed  to  ihip  the  additional  20,000  hogflieads 
m  the  year  1788  ;  for,  by  the  terms  of  the  corref- 
pondence  and  agreement,  they  were  to  be  {hipped 
within  the  fame  periods  as  the  firft  60,000  were ; 
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that  18  to  fay»  within  the  year  1785,  1786,  1787: 
and  the  evidence  clearly  proves  that  Alexander 
could  not  (hip  them  within  that  period,  although 
furnilhed  with  ample  means  for  tU^  purpofe*  It  is 
therefore  prepoilerous  to  demuid  conipenfatioa 
for  a  fcrvice  which  he  could  not  perform.  Befidet, 
if  it  were  otherwife,  the  moll  which  could  be  de- 
manded would  be  damages  for  breach  of  the  agree- 
ment, and  not  a  full  com  million  upon  the  whole  ; 
becaufe,  in  fa6l,  he  has  not  done  the  fervice,  tor 
which  it  would  have  been  payable*  The  houfhold 
expencef  were  chiefly  incurred  for  bufinefs,  carri- 
ed on  by  Alexander  on  hit  own  account,  indepen- 
dant  of  the  fadlorage,  and  therefore  he  ought  to 
bear  them.  The  advances  to  Griffin  were  out  of 
Morris's  funds,  and  the  contra6\  exprefsly  made  oa 
his  own  account,  at  his  owa*reque(l,  and  in  con« 
feqaence  of  his  own  treaty.  Of  courfe,  Alexan- 
der could  have  no  right  to  them,  upon  the  ground 
of  the  contraft.  Nor  had  he  any  juft  pretence  for 
felling  them  ;  but  the  a  Hedged,  fale,  was  altoge- 
ther unauthorifed  and  illegal*  For  he  did  not 
acquire  them  in  the  courfe  of  hit  factorage,  but 
merely  as  the  friend  of  Morris,  upon  a  tranfadioit 
entirely  out  of  the  line  of  the  fa6lorage*  But,  if 
it  were  even  otherwife,  ftill  that  did  not  authorife 
the  fale ;  becaufe  it  was  unnece{rary4  For  there 
was  no  judgment  againft  him ;  and  no  cafe  proves 
that  a  fa6ior  can  fell  the  property  of  hit  principal, 
before  a£tual  damage,  upon  a  mere  apprehenfion 
of  poffible  danger*  Befides,  he  was  actually  a  debt- 
or at  the  time,  and  had  not  only  refufed  an  in- 
demnity, but  declared  that  he  would  not  retain  the 
hinds  in  hit  hands.  1  he  fale  therefore  was  clearly 
illegal;  and  Morris  is  entitled  to  the  certificates 
themfelves,  which  remain  in  ipecie,  and  to  the  value 
of  the  reft,  at  the  time  of  the  decree  Reynolds^,  vs* 
Waller,  i  Wash.  164.  Wilson  vs  Ruder,  i  Call, 
500.  Which  cafirs  prove  a  difference  between  a 
contra£l  for  certificates,  and  a  right  to  a  particular 
fet  of  certificates.  The  firft,  from  its  very  nature, 
being  the  fubje£l  of  damages^   the  damages  ought 
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tcj  be  according  to  the  period  when  the  breach  ac* 
crued;   but  the  latter  being  the  fpecific  property 
of  the  owner,   he  may  aflert  his  right  to  it  where- 
ever  he  finds  it,  or  the  value,  in  cafe  of  failure  to 
deliver  it;  which  is  the  ftronger,  when  it  is  con* 
fidered  that  if  trover  or  detinue  were  brought,  the 
value  would  be  fettled,  at  the  time  of  the  verdidl. 
John  Alexander's  claim  will  form  no  exception,, 
X  Becaufe  the  purchafe  itfelf  is  fubverted  andover* 
thrown  by  all  the  teftimony  in  the  caufe;  for  the 
very  bill  with  which  it  is  alledged  to    have  been 
bought,   is  proved  to  have  been  retired  into  Mor- 
ris's own  hands,    before  the  date  of  the  alledged 
purchafe.  a  Becaufe  the  cafe  of  Wilson  V5  Rucker^ 
I  Gx//,    500  proves  that  the  true  owner  may  pur- 
fue  the  certificates  into  the  hands  of  any  holder, 
although  that  holder- be  an   innocent  purchafer, 
without  notice.     Alexander  cannot  dif^ount  the 
notes  of  Morris,  at  more  than  he  paid  for   them, 
either  againft  the  certificates  which  remain  in  fpe- 
cie,  or  againft  the  value  of  the  refidue.  Not  againft 
the  firft:     Becaufe  a  difcount  can  only  be  againft 
things  of  the  fame  kind,  and  due  in  the  fame  right, 
Ayliff*.  Pdnd.  civ.  L.  S73'  '  Dom.  civ  L*  491  IX. 
6  Bac.  air.  135,    137.     Not  againft  the  fecond: 
I  Becaufe  a  truftee,  or  one  ftaading  in  a  fiduciary 
chara£ler,  will  not  be  allowed  more  for  compositi-- 
ons  than  he  a6lually  paid  for  them :  which  is  not 
grounded  merely  on  the  notion  that  he  is  tronfaff- 
ing  for  the  benefit  of  the  truft,  but  upon  the  prin* 
ciple  o(  utility  alfo,  in  order  to  remove  the  temp- 
tation to  injuAice  through  the  hopes  of  retaining 
the  fund,  until  the  decline  of  the  principals  affairs 
ihould  bring  down  his  papiers  to  an  under  rate.    % 
Fonb  Eq.  191,  Ld.  KainCs  Princ.  Ej.  24,  176. 
Nor  does  the  ceasing  of  the  truft,    as  it  is  called, 
alter  the  rule,   according  to  the  argument  on  the 
other  fide:     Becaufe   that    would    tend   to   en* 
courage  mircondu6l,    as   the   agent  would  have 
nothing  to  do,  but  to  fell  the  property,  and  then 
claim  rights  which  he  could  not  have  pretended 
to  before.   It  is  no  anfwer  to  fay  that  the  principal 
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in  fuch  cafes  fuftains  no  injury,  i.  Becaufe,  inde* 
pendent  of  the  bad  tendency  of  it,  the  creditors  of 
the  principal  have  an  intereft  in  the  fubjedl;  for  the 
truffcee  is,  in  confcience,  bound  to  yield  it  up  for 
their  benefit ;  and  therefore  cannot  for  the  fake 
of  his  own  intereft,  drive  them  through  defpair, 
to  take  lefs  than  the  amount.  Franc.  Maxims 
9,  64,  65.  Which  applies  with  more  force  here» 
where  a  fuit  was  aAually  depending,  and  the 
fund  under  the  controul  of  the  Court,  adly. 
Becaufe  the  depofition  of  Cottinger  proves  the 
notes  to  have  ifliied  on  an  illegal  confideration  ; 
and  therefore  equity  will  not  oblige  Morris  to 
allow  more  than  was  advanced  upon  thenu 

WiCKHAM  in  reply.  Cottingcrs  depofition  was 
taken  after  the  appeal  and  therefore  cannot  be  read 
at  this  time.  None  of  the  En^ifh  cafes  upon  the 
fubjedof  difcount,  refemble  this ;  and  thofe  ftated 
by  Lord  Kaimsy  were  fanciful  ones  of  his  own 
creation.  Tobacco  may  be  discounted  againft 
money,  and  money  againft  certificates,  then  why 
not  notes  againft  certificates?  For  money  and 
Tobacco,  or  money  and  certificates  differ  at 
much,  or  more,  in  their  nature,  than  certifi* 
cates  and  notes.  The  pendency  of  the  fuit,  at 
the  time  of  the  pnrchafe  of  the  notes,  does  not 
alter  the  cafe  ;  and,  as  the  property  of  the  notes 
was  in  Alexander,  he  was  entitled  to  all  which 
they  i^ould  command ;  that  is  to  fay,  to  the  fum 
for  which  they  iflued,  unlefs  any  payments  can  be 
proved.  Therefore,  he  ought  to  have  credit  for 
their  full  amount. 

Cur  adv.  vtdt. 


95 

Alexander, 
Morrify  &c. 


PENDLETON  Prefident,  Delivered  the  refolu- 
tion  of  the  Court,  as  follows. 

In   thefe  voluminous   and    complex   cafes  the 
Court  have  taken  up  the  points  difcuiTed  diftin^l- 
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Akiuuider,     ly ;  and  will  occafionally  ftat^  the  papert  and  cor- 

^'  «        refpondcnce,  applicable  to  each  queftion  as  they 
Morm^c.     flj^u  ^^^^^^ 

The  trafa£lions,  between  the  parties,  took  rife 
from  an  agreement  in  November  1783,  between 
Mr.  Alexander  and  Jonathan  Williams  i  by 
which  they  agree  to  be  jointly  employed  in  fup- 
plying  ihe  Farmers  General  of  France  with  To* 
bacco  ;  each  to  fupply  100,000  livres  for  the  pur« 
pofe.  Alexander  to  come  to,  and  fettle  in  Vir- 
ginia, in  order  to  buy  and  fliip  the  Tobacco;  and 
Williams  to  fettle  in  France,  to  do  the  bufinefs 
there;  Neither  was  to  charge  for  his  labour  ^ 
but  to  be  allowed  all  neceflary  expences  nf  houfe- 
keepin^,  travelling,  clerks  &c.  of  which,  their 
refpe£live  books  viere  to  be  evidence.  Alexan- 
der  was  empowered  to  take  in  a  partner  in  Ame* 
rica;  and,  in  March  1784)  aflumed  Mr.  Morris 
as  a  partner,  one  third  con(;erned  in  the  agree- 
nent ;  and  all  extenfion,  or  alteration,  which 
might  take  place  was  to  be  by  common  confent : 
Morris  to  have  a  third  of  gain,  and  bear  a  third 
of  lofs,  but  to  have  no  allowance  for  icrviccs^  ex* 
cept  a£kual  expences  incurred. 

Morris,  thus  introduced,  made  a  new  contraA 
with  Le  Normand,  Receiver  General  of  the  finan- 
ces of  France,  for  the  delivery  of  6a^ooo  hogC 
heads  of  Tobacco,  in  the  years  1785,  1786^  1787; 
for  which  he  was  to  receive  36  livres  per  hun- 
dred, to  be  paid  to  the  Bankers  Le  Couteulx  &  Co* 
retaining  two  livres  per  centum  to  reimburfe  a 
million  of  livres,  which  was  to  be  immediately 
advanced  to  Morris.  Under  thefe  contra£ts  Mr« 
Alexander  continued  to  purchafe  and  (hip  Tobac- 
co until  July  1786.  In  the  mean  time,  a  lofs 
having  been  fuftained  in  the  ihipment  of  2000 
hogfheads,  from  the  high  price  in  Virginia, ,  Le 
Normand  permits  Morris  to  (hip  20,000  hogfheads 
more  than  the  60,000,  within  the  limitted  time  of 
three  yean:  Morris  to  be  at  liberty  to  fliip  them^  if 
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convenient;  Le  Normand  bound  ta  take  them.  July     Alexander, 
the  6th  1786,  Morris  and  Alexander  enter  into  a  f 

ne^w  agreement,  v/hich  reciting  the  contradl  with  •*o''''>'»^<^- 
Le  Nonnand,  in  January  17B5,  and  that  Alex.  ^--v-*^ 
ar.der  had  been  employed  to  i'jpcrintend  the  pur- 
chale  and  Ihipnient  of  Tobacco  on  terms  to  be  af- 
terwards fetcl^rd,  proceeds  to  fettle  the  terms,  a9 
follaws:  All  Fohaccd^purchafcd  by,  or  under  the 
orders  of  AlexuTuter,  fince  Uii^ober  1784  till  the 
completion  of  the  cohtracl  with  Le  Nnrmand, 
were  to  be  on  t?.e  acc^»nnt  and  rifk  of  Morris  ;  and 
Alexander  was  to  account  for  ihofe,  as  wcU  as 
for  all  gain  on  the  lalca  of  Tobacco  purchafed, 
and  comniiHitMis  on  purchafes  made  for  others: 
In  confiderati<m  of  which,  and  as  a  recompence 
for  Ills  great  abilities  exerted,  and  to  be  exerted, 
Morris  ai;rees  to  allow  htm,  over  and  above  all 
tonim!*li>ns  to  fuh  agents  and  charges,  a  dollar 
per  hno;[liead  for  every  hogfhcad  which  had  been 
or  might  he  iliipped  to  France,  in  confequence  !of 
the  concradls  aforcfaid;  and  to  allow  him  2  J  per 
cent  on  all  tobacco  purchafed,  and  not  fent  to 
France.  Alexander,  to  retain  all  profit  made  by 
him,  by  fpccuUtions  in  military  certificates,  or 
otherwife. 

Ufidcr  this  agreement  Mr.  Alexander  has  cie- 
dit  for  his  dollar  on  60000  hhds.  altho  fo  many  were 
not  fliipped  before  the  end  of  the  year  1787:  But 
his  firft  claim  difcufled  is  for  20,000  dollars  for  the 
tobacco  which  Mr.  Morris  was  permitted  toftiip,  if 
he  chole,  and  did  lb  within  that  year;  the  agree- 
ment between  Morris  and  Alexander,  is  in  terms 
confined  to  the  contracl  for  the  60,000  hhds,  by 
reference  to  that  contra6l  for  its  date  *,  and  though 
both  knew  at  the  time  that  Morris  had  pcrmilhun 
to  add  the  20,000  hhds,  there  is  no  reafon  to  pre- 
fr  me  they  meant  to  treat  of  it  at  all:  1'heirlilence,  . 
with  that  knowledge,  is  oppofed  to  fuch  prei*ump« 
tion.  It  was  optional  with  Morris,  and  it  was  pre- 
carious, whether  it  could  be  procured  in  tiire  in 
addition  to  the  60,000:  Befides  it  being  fubilituted 
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to  rtfeompeftfe  a  lofr  in  the  2000  hhdi.  borne  by 
Morris,  amd  producing  a  loft  in  itfelf,  inft({ad  of 
a  recompenfe,  upon  Mr*  Alexander's  own  princi- 
ples, his  claim  is  unfounded,  as  he  would  receive 
the  reward  for  getting  rid  of  a  ioiing  bargain,  in- 
ftead  of  yielding  a  bene6cial  interelt.  Altho  the 
agreement  did  not  extend  to  the  :iooo  hhds»  yet 
the  correfpondence  fliews  that  Morris  meant  to 
allow  the  fix  fhillings  upon  them,  if  they  could  be 
ihipt  in  time  to  entitle  liim  to  the  profit ;  and  to 
fuch  intention,  the  ftimulus  to  exertion,  ^  increafe 
my  profit  and  your  eommission^^  re  fera :  It  could 
not  be  purchafed ;  Morris  loft  the  profits ;  and 
Alexander's  demand  of  reward,  for  what  he  could 
not  do,  is  unreafonable*  Hints  are  given,  as  if 
both  knew  that  the  tobacco  would  be  received  in 
1788^  a  izSt  not  proved  by  any  document,  and 
contradtdled  by  the  event.  Morris  made  an  eiTay, 
in  that  year^  to  difcover  if  it  would  be  received* 
The  difcovery  was  unfortunate.  Much  labour 
was  employed,  in  argument,  to  (hew,  on  one  fide, 
that  Morris  did  not  fupply  funds  fufficient :  and, 
on  the  other,  that  Alexander  mifapplied  the  funds 
furni(hed  to  his  private  fpeculacions :  Neither  i« 
fatisfadlorily  proved:  For  altho  Alexander  fre- 
quently recommends  it  to  Morris  to  keep  himfup- 
plied,  he  never  ftates  that  he  loft  a  finrie  opportu- 
nity of  purchafing,  for  want  of  them:  The  accounts 
iliew  that  there  were  always  confiderable  balances 
in  the  hands  of  him,  and  of  his  fub  agenu;  and  th^ 
they  confided  moftly  in  facilities  and  not  fpecie, 
thofe  appear  generally  to  have  anfwered  the  pur- 
pofe<:  In  the  few  inftances  where  fpecie  was  te* 
quired  and  fent  for,  it  was  furniftied:  The  deten* 
tion  of  the  meflengers,  a  few  days,  only  proves 
that  the  difficulty  of  procuring^  and  Morrises  anx*» 
iety  to  fiirniih,  the  fpecie.  On  the  other  hand^ 
the  court  difcover  no  proof  of  Alexander's  having^ 
ufed  the  funds  for  his  private  fpeculations*  The 
true  caufe  of  difappointment  appears,  from  Alex-^ 
anders  letters,  to  have  been  at  firft  the  high  prico 
of  tobacto  I  and  afterwards  the  fcarcity  of  that 
Gg  ' 
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commodity ;  of  which  hifi  ftrong  exprcffions,    tbaf    Akuadmc^ 
it  €OHld  not  he  procured  by  the  mid  of  the  best  fundi  ^'* 

9f  Heaven  and  earthy  ar«  the  rooft  conclufive  evi*    Morns,  Stc^ 
dence*     Upon  the  whole,  the  Court  is  of  opioioa  ' 

that  this  claim  was  properly  reje^ed  by  the  Court 
of  Chancery. 

The  fecond  claim  is  for  about  £^  1700  for  houfe« 
hold,  or  countinghoufe,  ezpences.  This  is  found** 
edon  the  agreement  between  Alexander  and  Wil«. 
liams,  wherein  it  is  (Hpulated  that  fuch  expences 
of  lioufekeepingf  travelling,  clerkt$  Sec*  fliould  be 
allowed  \  but  which  does  not  apply  to  the  prefent 
contrail*  By  th<r  agreement  between  Alexander 
and  Williams,  as  firil  entered  into,  both  were  to 
devote  themfelves  to  that  bufinefs  only;  and  to  fet- 
tle, one  in  Virginia,  the  other  in  France  for  car* 
rying  it  on:  Neither  was  to  chaise  any  thing  for 
Ms  labour,  but  their  whole  expence  of  living 
was  to  be  a  common  charge:  When  Morris  wasi 
taken  in,  however,  a  different  language  is  ufed; 
no  mention  ot  boufekeeping,  clerks,  &c.  is  made} 
but  he  was  to  be  allowed  for  aSual  expences  incur« 
red.  So,  in  the  agreement  between  Morris  and 
Alexander,  charges  are  to  be  allowed  over  and 
above  a  large  falary,  and  commiffions  to  fub  ageuti* 
The  two  auditors,  who  adjufted  the  accounts^ 
well  underftood  the  common  acceptation  of  cbargit 
in  a  (uercantile  contract  of  this  fort,  to  comprehend 
only  real  expences  paidin  the  purchafe  and  (hipment 
of  tobacco;  fo  much  they  had  allowed  in  the  cofts  of 
tobscco;  and  therefore  they  properly  rejeded  ther 
whole  claim  of  £  1700,  including  thofe,  and  other 
improper  artieles.  On  this  point,  therefore  xhm 
Court  alfo  approve  the  decree. 

Ttie  third  claim  is  for  the  lo{s  of  the  tobacco 
fliipped  in  the  Maryanne,  and  the  expences  on  that 
occafion.  The  depofition  of  Eddins  proves,  thattht 
lo(s  was  occafioned  either  from  the  infufliciency  of 
the  sbip^  or  the  bad  condu^  of  the  captain  and 
teamen/  and  Mr*  Alexander  muft  bear  it,  as  owner 
of  the  former,  and  anfweraUe  for  the  latter.  On 
this  point  the  decree  is  alio  approved. 
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We  come  then  to  the  fourth,  refpcftingGrifEnar 
certificates,  from  which  Mr.  Alexander  infills  to 
be  difcharged,  on  accounting  for  the  price  at  which 
he  fold  them,  amounting  to  £  2571  7  3,  which 
iale  he  juftifies  under  his  contra6l  with  Griffin  in 
July  1787,  by  which  he  was  empowered  to  ftU 
them  for  what  they  would  fetch,  to  be  applied  to 
the  purchafe  of  the  tobacco,  as  a  fecurity  for  which 
they  were  depofited. 

The  whole  correfpondence  from  March  178^ 
to  May  1788,  (hews  that  it  was  Morris's  money 
which  was  advanced  to  Griffin;  the  fecurities  his; 
and  the  delays  in  feUing  the  certificates^,  were  by 
his  confent:  And  why  Alexander  (hould  complain 
of  Morris's  having  finally  fettled  >vith  Griffin, 
without  confulting  him,  is  not  conceived,  unlefs 
he  meant  to  have  added  a  heavy  penalty  upon  Grif- 
fin, to  his  other  gkins  of  that  fort. 

On  the  3d  of  May  1788,  Morris  wrote  Alexan- 
der that  he  had  fettled  Griffin's  debt,  and  defired 
him  CO  deliver  Griffin  all  fecurities  and  depofits 
taken  of  him.  John  Richards  and  Alexander  K* 
Marfliall  prove  Griffin's  demand,  and  Alexander's 
refufal;  and  the  latter  adds  that  Alexander  faid  he 
retained  them  as  his  property,  and  that  Grifiin 
foid  he  fhould  hold  Alexander  refponfible  for  the 
certificates.  Alexander's  letters  to  Morris,  of 
May  ift  and  6th,  ftate,  that  he  retained  i\vi  certi- 
ficates as  an  indemnity  againd  Morris's  protcfts  ; 
and  for  the  fame  rcafon  he  refafed  to  transfer 
vouchers  for  the  outftandingdebts,  but  faid  he  was 
ready  to  do  both,  on  having  thefeprotefts  produc- 
ed, cancelled  or  himfelf  difcharged.  At  that  time 
the  certificates  were  all  in  his  hands,  the  fale  of 
which  he  did  not  commence  until  the  l6th  of  May: 
and  we  come  to  confider  whether  thofe  fales  were 
jullifiable?  That  the  certificates  were  the  fpecific  ■ 
property  of  Morris,  in  the  hands  of  Alexander  as 
his  agent,  is  unqueftionable  ;  and  that  an  agent  or 
factor  may  retain  fuch  property,  as  fecurity  ior  a 
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debt    due,    or    as    an  indemnity  againft  engage-     Alexander, 
ments  for  the  principal,    is  alia  clear.     But  whe--      xit"^'- 
ther  he  can  fell  fuch  property,  depends  on  the  cif 
cuniftances  of  each  particular  cafe,  inducing  a  ne^ 
ctiiity  for  a  fale  to  anfwer  thofe  pur  poles;  and  the 
circurnftances  ought  to  be  ftrong,  where,  as  in  the 
prefent  cafe,  the  fale  was  forbid  by  the  proprietor. 
The  general  principle  laid  down  by  Lord  Afanf- 
field,    in  Drinkard^  &c.  vs.  Goodwin^  Co'wp.  251^ 
is  that  a  fa<Stor,  .who  receives  cloths  and  is  autho* 
rlsed  to  sell  tbem^  makes  the  buyer  debtor  to  hini- 
fclf,  and  iho  he  is  not  anfwerable  for  the  debt,  he 
has  a  right  to  receive  the  money,   his  receipt  dif- 
charges   the  buyer,    he  may   compel  payment  by 
fuit,  in  which  cafe  the  buyer  could  not  defend  him- 
fclf  by  ihewing  that  the  principal  was  indebted  to 
him;    for  the  principal  can  never  fay  tJbat^   but 
where  noihing  is  due  to  the  fa6lor.     The  circurn- 
ftances there  were  very  ftrong,  the  fa6\or  when  he 
became  fecurity  llipulated  that  the  money  borrow- 
ed lliould  pafs  through  his  hands  to  the  principal| 
a  clothier  who  was  to  fend  his  ploth  to  fell  as  usu^ 
aly  for  his  fccurity:     3ut,  in  the  prefent  cafe,  the 
fale  of  thefe  certificates  was  not  within  the  ordina- 
ry' agency  of  Alexander.     '1  hey  were  depofited  as 
a  pledge  for  Morris's  money  advanced,  and  fubjeiSl 
to  his  coiitroul.     He  did  not  aiitborisCy  h\xt  forbid 
the  fale;    and  it  can  only  be  juftified^  if  at  all,  by 
fii<:rvving  that  money  wab  then  due  to  the  agent,  or 
that  a  fale  was  neceflary  to  exonerate  him  from  his 
engagements   for  Morris.     That  Alexander    was 
not  a  creditor  at  the  time,  but  a  debtor  to  upwards 
of  ;^  6000,  appears  from  the  account  fettled;  and 
he  mull  flievv  that  his  engagements  re(|uired  it,  in 
order  to  jiiflily  the  fale.     Thebills  really  paid  ^t^ 
charged  to  Morris  in  the  accounts  fettled,  amongft 
which  are  Mr.  Alexander  John  Alexanders;  which^ 
in  liis  account  current  March  28,  1788,  he  charg- 
es to  Morris,  with  the  intcrelt  and  charges,  amount- 
ing to  £  2191    3    7  currency,  at  the  foot  of  that 
account  he  Itates  a  lift  of  bills  returned  and  unfeC- 
tled,    amounting  to  £  3600   fterli.ig,    a  fum  not 
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Alexahder,  etpial  to  the  balance  he  owed;  and  wouW  not  juf- 
1^  '^^  Mr  ^  y  *  ^^^^  of  the  certificates^  even  if  he  had  been 
i!]I!l/?'  preffed  for  payment,  which  is  not  flicwn.  Whether 
'^'''^  thefe  bills  have  been  fince  paid  by  either  party,  or 
were  'endorfcd  by  Alexander,  does  not  appear, 
except  that  Morris  fays  in  his  anfwer,  that  Alex* 
ander  has  paid  part  of  them,  which  is  credited  to 
him  in  the  account  fettled.  If  they  are  yet  out- 
ftanding^  "and  were  endorfed  by  Alexander,  he 
ought  to  he  indemnified  by  Morris  againft  them. 
No  other  p^otells  appear,  except  thoic  on  which 
judgments  have  been  recovered  by  Stott  &  Donald* 
fon  i  which  judgments  Mr.  Morris  fwtars  in  hit 
anfwer  to  the  laft  bill  he  pajd  to  thofe  creditors  in 
1793,  and  took  an  alignment  of  the  judgments,  on 
which  he  ought  to  give  a  releafe  to  Alexander, 
which  will  amount  to  an  indemnity  of  the  bail* 
There  not  appearing  then  any  preffing  neceflity 
for  a  fale  oF  the  certificates  on  account  of  thole 
proteftd,  Alexander  had  no  power  to  fell;  but 
ought  to  be  coniidered  as  having  retained  them, 
and  to  be  made  fo  accountable.  For,  tho  depofit-*- 
cd  with  Gray  and  M'Nair,  there  feems  to  be  no 
queftion  but  they  are  to  be  fpecifically  delivered, 
on  thofe  defendants  being  indemnified  as  bail  for 
Alexander,  at  the  fuit  of  Stott  8c  Donaldfon*  As 
to  the  balance,  Alexander  is,  by  the  decree,  to 
procure  arid  transfer  ftock  of  equal  value,  or  com- 
penfate  for  their  prefcnt  value,  to  be  fettled  by  a 
jury.  This  is  ol  jedled  to,  and  it  is  urged  that  the 
price  they  fold  for,  or  the  real  va!ue,  at  that  time, 
ought  to  be  the  rule.  After  reafoning  by  analogy 
to  the  cafe  of  trover  on  one  fide,  and  detinue  on 
the  other,  which  did  not  fupport  the  objedlion, 
fince  Morris  had  the  option,  which  of  thofe  fuit« 
he  would  commence,  the  counfel  recurred  to  cafei 
in  this  court.  Grave/  vs  Groves  was  a  contrail  to 
deliver,  on  a  fixed  day,  certificates  of  a  certain 
defcrjption,  but  no  spefific  paper;  and  the  princi- 
pal reafon,  for  fixing  the  value  at  that  day,  was, 
that  Groves  was  not  afterwards  obliged  to  take 
the  paper  if  depreciated ;  and  therefore  ought -not 
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to  have  the  gain  by  their  rife :     But  this  it  not  the      Akxamdcr^ 
cafe  of  property  in  fpecific  paper;   which  remains    w    ^'  . 
at  the  riCk  of  the  proprietor,  fof  gain  or  lofsj  and       ,  "^'**  ^^f* 
fo  it  was  determined  in  the  cafes  of  Reynolds  vs.  ^ 

Waller^  and  Wilson  vs.  Rucker.  In  both  which^ 
the  vahie,  at  the  time  of  the  recovery,  was  the 
rule.  Of  this  refponfibility  Alexander  was  warn* 
ed  before  the  fale ;  and  any  hardthip  in  the  caf^ 
he  has  brought  on  himfelf,  by  his  own  mifcondufl. 
On  this  point  therefore  the  decree  is  alfo  right  | 
as  is  the  difmifflon  of  the  bill  of  Alexander  John 
Alexander,  as  his  proteils  were  given  up  and  charg- 
ed to  Morris  before  the  fale,  when  Morris  ceafed 
to  be  his  debtor,  and  he  became  a  creditor  of  Wil* 
liam  Alexander  &  company  only. 

We  now  come  to  the  laft  point,  whether  alex* 
ander  (hall  be  allowed  to  difcount  the  notes  of 
Morris  and  Nicholfon  at  their  nominal  value,  or  at 
the  price  which  he  paid  for  theroi  The  latter  it 
the  decree,  and  that  price  to  be  fettled  by  a  jury. 
The  queftion  is  important  in  value,  but  the  only 
difficulty  is  to  decide  between  two  men,  both  of 
ipvhom  appear  to  have  done  wrong,  on  which  of  them 
the  injury  (hall  fall.  On  the  one  hand  it  is  itnpoflible 
to  juftify  Morris,  whether  his  conduct  proceeded 
from  his  diftrefs,  or  an  infatiable  third  for  riches, 
in  coining  thefe  millions  of  notes,  to  circulate  un- 
der a  promife  to  redeem  them  at  full  fpecie  value, 
which  he  muft  have  known  he  would  not  be  able 
to  do ;  and  ihat  the  world  would  be  thereby  deceive 
ed.  According  to  his  account  however  mankind 
•was  not  whoily  deceived;  they  got  into  circulation 
by  his  depoiiting  them,  in  heaps,  for  money  bor- 
rowed, and  their  value  to  him  was  what  they 
nvould  fell  for.  And  thofe  fales  gave  a  tone  to  their 
depreciation  from  time  to  time,  as  a  rate  at  which 
they  were  generally  paffed  between  individuals. 
of  thefe  depofits  and  fales  we  have  no  account, 
till  1796,  whrn  fome  were  depofited  at  two  (liii- 
lings  in  the  pound,  and  which  fold  afterwards,  in 
February  1797,    at  12  cents,  (omtthing  lefs  than 
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Alexander^' 

'VS 

Morris,  &c. 


nine  pence ;  at  which  rate  Willrams  putchafed  at 
lead  64*000  dollars  ot  the  notes  now  offered  in  dif- 
count;  for  that  they  are  the  fame  notes  appears 
from  a  comparifon  of  three  lifts,  one  by  each  of 
the  brokers  Amridge,  and  Biddle,  and  the  other 
by  Alexander,  ail  agreeing,  fo  far  as  datev  ntim- 
ber  and  fums.  The  value  Williams  paid  for  them 
appears  in  Biddies  depofition.  I^e  received  them 
in  exchange  for  old  notes,  which  were  fold  for  lefs 
than  the  new  ones,  and  he  paid  Biddle  one  cent 
per  pound  for  the  difference. 

Here  it  may  be  neceflary  to  obfsrve  that  the 
court  allow  the  depofitions  to  be  read,  tho  taken 
after  the  decree  and  appeal,  fmce  tliCy  relate  to 
the  fubjeA  of  difcount;  as  to  which,  the  fuits  are 
to  be  confidered  as  yet  depending  in  the  Court  of 
Chancery,  of  which  Morris  ought  not  to  be  de- 
prived, by  the  appeal  having  been  granted  before 
the  final  decree.  l*he  commifilons  were  properly 
awarded,  and  the  depofitions  taken  in  prefence  of 
the  attorney  of  Alexander. 

Having  flated  the  fituation  of  Morris,  what  is 
that  of  Alexander?  After  fuits  depending  near  10 
years,  and  the  accounts  between  the  panies  are 
adjuftcd,  he  is  found  to  be  a  fair  debtor  to  Morris 
jn  a  large  fum;  upon  which  he  buys  up  thofe  notes 
at  about  nine  pence  in  the  pound,  and  claims  a 
difcouHt  for  them  at  twenty  {hillings.  Was  he  de- 
ceived by  the  import  of  the  notes?  AVilliam  Mar- 
flials  depofition  fijews  his  opinion  of  the  valu«  of 
thofc  notes  in  fummer  1797;  when  he  declared 
that  he  did  not  polTcfs,  nor  would  he  be  concern- 
ed >vith,  one  of  them  ;  and  advifed  Mr.  Mar  (hall 
not  to  be  concerned  with  any  more:  Oris  he  in-* 
jured  by  being  allowed  the  fpecie  he  really  paid, 
as  if  he  had  paid  that  to  Morris  ?  It  is  believed 
that  the  widows  and  orphans  fpoken  of,  and  all 
others,  hoMinc:  Morrises  notes,  would  be  glad  to 
be  fo  paid  for  them. 
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In  6ih  Dacon<^  137,  it  is  faid  as  in  cafe  of  Bank- 
ruptcy the  debt  claimed  to  be  fet  ofTmuft  have  ex- 
ifted  at  the  time  of  the  bankruptc5^,  fo  in  other  cau- 
ses it  muft  be  iu  exiflancc  at  the  time  of  commenc- 
ing the  fait ;  for  which  he  refers  to  the  3  Term  rep. 
386,  2  Bur.  1229:  Which  isfurely  very  rcafonable, 
it  being  improper  for  a  debtor  after  fuit,  to  trump 
up  claims  againft  his  creditors  in  order  todifcount 
them,  cfpecially  when  purchafed  at  an  under  rate. 
The  counfel  aware  of  this,  and  that  this  is  the  cafe 
at  law,  claims  the  difcount  as  an  equity,  and  juf- 
tifies  the  advantage  gained  in  the  purchafe,|  a&  a 
balance  for  the  lofs  in  the  certificates.  Mr.  Alex- 
ander's opinion  of  that  lofs,  mayjuftify  his  mora- 
lity in  the  attempt;  but  the  Court  having  decided 
that  the  claim  of  Morris  to  the  certificates  is  juft, 
and  that  the  lofs  if  any  was  occafioned  by  Alexan- 
ders own  fault,  that  lofs  can  give  him  no  equity  to 
extend  the  value  of  his  difcounts. 


Alexandtfy 
Morris,  &c. 


Upon  the  whole,  the  Court  is  of  opinion  that 
the  decrees  are  all  right  as  far  as  they  goj  but  that 
Morris's  recovery  ought  to  be  fufpended,  until  he 
Iball  relcafe  the  judgments  of  Stott  and  Donaldfon, 
and  indemnify  Alexander  againft  the  outftanding 
bills,  if  any  indorfed  by  hiiH,  or  allow  him  credit 
for  thtir  amount:  And,  with  this  diredlion,  the  de- 
crees are  affirmed,  with  cofts. 


TOMLINSON 

againil 

D  I  L  L  I  A  R  D. 


TOMLINSON  and  others  brought  a  bill  a- 
gainft  DilUard  in  the  High  Court  of  Chan- 
cery dating,  that  the  plaintiffs  are,  fome  of  them, 
the  brothers  and  fifters,  and  the  reft  defcend- 
ant^  of  the  brothers  and  fifters  of  Benjamin  Tom* 


By  the  aft  of 
1791,  the  per- 
fonai  eftatc  is 
diltribiftable  a 
mong  the  pei'- 
fons  entitled ) 
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Toinlmrony 
DiJUard. 

to  the  real;  & 
tberet'ore  the 
motbcr  of  a 
^iccvafed    in- 
hnt  it  not  en- 
titled to  any 
part  of  his  per 
ionalellate  de 
riYcd  from  the 
father. 


nnfon  deceafed.     That   the  taid   Benjamin  Tom- 
linfon  died   i  cbruary    i.    1791,    leaving   a    will^ 
whtreby  ne  gave  his   wife,   Nancey  Edloe  Tom- 
linfon,  one  moiety  of  a  trail  of  land  in  Greenf- 
ville  county^  in  fee  fimple ;  together  with  the  ufe 
of  the  plantation,  in  Greenfville  county  aforefaid^ 
whereon  he  livedo   during  her  natural  llfei    And 
then  devifed  as  follows,  **  Item,  whereas  my  faid 
*^  wife  appears  to  be  pregnant  at  this  time,  I  give 
**  all  the  reft  and  refidne  of  my  eftate  real  and  per- 
*^  fonal  to  luch  child   or  children  as  may  be  born 
"  from    my  intermarriage  with  her  ;  if  flie  (liould 
**  bring  forth   more  than  one,  to  be  equally  divi- 
*'ded{hare   and  (liare   alike:  If  but  one,  I  give 
*'  the  whole  of  the  faid  refidue  of  my  eftate  to  that 
•*  one,  whether  male  or  female,  and  to  his  or  her 
•*  (as  the  cafe  may  be)  heirs   forever."     That  af- 
ter the   teftators  death,   the  faid  Nancey  Edloe 
Tomlinfon  the  wife  was  delivered  of  a  fon  called 
Benjamin  Edloe  Tomlinfon;  and  in  the  year  1798 
flie  intermarried  with  the  defendant  George  Dilli- 
ard.      Tha:  the  prQoerty  devifed  to  the  wife  in- 
cluded all  that  J  and  much  more  than  the  testator 
received  by  her.     1  hat  the  te!tator*s  faid  fon  died 
on  the  3d  September  1798,  ai  about  18  months  of 
age,  leaving  the  faid  Nancey  Edloe,  his  mother^ 
who  was  at  that  time   the  wife  of   the  defendant 
George  Diliiard.     That    the  faid   Nancey  Edloe 
Dilliard  furvived  her  fon  the  faid  Benjamin  Edloe 
Tomlinfon  but  a  very  (hort  time,  and   then   died, 
leaving  the  faid  defendant  George  Dillard  her  fe- 
cond  huftjand  alive.     That  the  plaintiffs  are  enti- 
tled, under  the  a6l  of  AfTembly,  to  the  whole  ef- 
tate  real  and  perfonal  of  the  faid  Benjamin  Edloe 
Tomlinfon,   as  he  died  an  infant,  and  intcftate  :— 
But  the  defendant  George  Dilliard  having  obtain- 
ed adminiftration,   on    the   eftate  of  his  deceafed 
wife,  refufes   to   deliver  it ;  and,  therefore,  the 
bill  prays  a  decree  for  the  eftate. 

The  anfwer —  Infifts  that  the  mother  bectnne 
entitled  to  the  ilavet  and  perfonal  eftate  of  the  in- 
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iant,  at  his  death,  and,  conrcqucntly,  that  the  dc-  Tomliiif#nt 
fendast,  as  her  adminiftrator,  is  now  entitled  there-       n-iT'lj 
to,  without  being  accountable  to  any  perfon  for         *  **    " 
them. 

The  Court  of  Chancery,  being  of  opinion  that 
the  mother  fucceeded  to  the  flaves  and  perfonal 
eftate  of  the  infant,  at  hia  death,  and,  consequent- 
ly, that  the  defendant  as  her  adminiftrator  was  en- 
titled to  them,  decreed,  that  the  bill  fhould  be 
difmifled  with  cofta.  From  which  decree  the 
plaintiflfs  appealed  to  this  Court. 

Call  for  the  Appellants— Tiie  aft  of  Aflem- 
bly  is  pofitive,  that  the  perfonal  eftate  Ihall  go  to 
the  fame  perfons,  who  are  entitled  to  the  real 
eftate*  Of  courfe,  none  can  take  the  perfonal 
eilate,  but  thofe  who  are  to  (hare  the  lands. 
Tlierefore,  as  the  defendant  is  not  entitled  to 
any  part  of  the  lands,  he  has  no  claim  to  the  per- 
fonal eftate. 

WiCKHAM  and  Randolph  contra. —  By  the 
a£l  of  1785  there  was  no  difficulty,  for  the  relati- 
ons on  both  fides  were  entitled.  But  this  the  Le- 
giflature  thought  was  hard  in  the  cafe  of  lands 
only  ;  and  therefore,  as  to  them,  they  altered 
the  rule,  where  an  infant  died  feized.  But  this 
was  not  intended  to  apply  to  the  cafe  of  chattels ; 
to  which  the  words  defcent  and  purchafe  do  not 
regularly  apply  ;  For  they  are  continually  fubjedl 
to  change;  and,  confequently,  the  inconveni- 
encies  attending  the  attempt  to  afcertain  which 
of  them  came  from  his  parents,  and  which  from 
other  fources,  are  incalculable.  The  notion  of 
transfering  the  eftate  back  to  the  blood  of  the  firft 
purchafer,  was  bottomed  on  the  feudal  fyftem  9 
and  therefore  no  longer  to  be  regarded  in  this 
country,  where  that  fyftem  is  now  wholly  ex- 
ploded. It  is  clear,  that  between  the  years  1790, 
and  1794  the  perfonal  eftate  was  not  fubje6l  to 
thefe  exceptions  ;  and  the  a£l  of  179a  only  meant 
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ToaiUnfoBr     to  incorporate  the  old  laws,  without  affeftiog,  or 
T^  altering,  their   conlVrudlion.     Brofun  vs   lurbcr^ 

'  '^  *       ©/7/^,  in   this  Court,*  went   upon  the  principles 
contended  for  by  us.     If  a  con'trary  conllru^lion 
(hould  prevail,  there  is  no  provifion  for  the  eftate  of 
a  deceafed  infant,   not  derived  from  the  father  or 
mother. 

Call  in  reply.  As  the  law  is  pofitive,  the  ar- 
gument drawn  from  mere  rules  of  coniiru6lion 
will  not  be  fullained ;  becaufe  that  would  be  to 
make  the  law  bend  to  the  rule,  and  not  the  rule  to 
the  law.  The  words,  purchase  and  descent^  will 
not  produce  tlie  difference  contended  for;  be- 
caufe, if  the  word  *'^dfscenty*  be  confined  in  the 
manner  mentioned,  it  explodes  the  whole  fyftem. 
For  that  word  is  ufed  throughout  the  ftatute  ; 
and  the  word,  **j&wrri6/7X^,*' is  not  at  all  applica- 
ble to  perfbnal  eftate.  It  will  not  be  difficult  to 
take  an  accotint  of  the  different  eftates;  as  the 
period  of  acquifition  is  ftiort;  and  the  will,  the  in- 
ventory, or  deeds,  will  always  difcover  it.  The 
le^illature,  by  the  a6l  of  ijyo,  only  intended  to 
acid  to  the  law  of  delcents,  ajid  meant  that  thfe 
ftatute  of  diftrifeurion,  ftiould  rtfer  to  both.  If  the 
Legiflature  had  intended  the  contrary,  they  would 
'  have  declared  fo  ;  whereas,  instead  of  a  declarati- 

on to  that  c^Tce^,  they  merely  amended,  that  is, 
?.dded  to  the  law  of  defcents,  leaving  the  whole 
to  be  confidered  as  one,  and  the  a6l  of  diftribu- 
tions  to  refer  to  it,  as  an  entire  fyftem.  The  pro- 
vifo^s  operate  as  exceptions  to  the  perfon,  and  not 
to  the  cllate  ;  becaufe,  the  a6l  firft  conllituted  ge- 
neral heirs,  and  then  excluded  forac  of  thofe  heirs 
in  a  particular  event ;  leaving  the  reft  to  take  the 
eitate.  In  this  view,  the  cafe  of  lirovitt  vs  7f/r- 
berville^  if  it  applies  at  all,  is  in  our  favour ;  be* 
caufe,  the  argument,  that  the  ftatute  would,  up- 
on our  conftruiSlion,  be  abfurd  and  contradictory, 
as  it  would  make  the  eftate  derived  from  the  pa- 
rents  go  differently   from  thut  derived  from   any 

♦   2  Call. 
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other  fource,  applies  as  forcibly  in   the   cafe  of     TomVutfom, 
Ufids ;  becante  it  is   the  provifion   in  the  cafe  of  y- 

lands,  which  we  contend  for ;  and  therefore,  if  ^/^^Y^' 
the  abfurdity  exifts,  it  is  in  the  law,  and  not  in 
our  conftrucVion.  The  ftrongell  argument  againft 
U3,  which  has  ever  occurred  to  me>  is,  that  both 
ads  were  to  be  taken  as  one  fyiiera.  But  that  in 
h&  prove*  nothing;  becaufe  they  are  two  diiUndl 
a£U.  That  of  dcfcents  pafTed  fird,  and  the  other 
afterwards.  But  it  they  had  been  one  aft,  it 
would  have  amounted  to  the  fame  thing ;  for  the 
lands  would  have  been  fubj^ft  to  a  particular 
courfe  of  defcent ;  and  then  it  would  flill  be  a  de- 
claration that  the  perfonal  edate  ihould  go  in  the 
fame  mann^n  Under  every  point  of  vi^w,  there* 
fore,  the  decree  of  the  Court  of  Chancery  is  wrong  j 
and  ought  to  be  reverfed* 

Cur  adv.  vult. 

ROANE  Judge.  In  the  year  1787  the  Legifla- 
ture  paiTed  an  a6t,  altering  the  courfe  of  defcents. 
This  a6l  related  only  to  lands,  and  was  part  of  a 
fyftem  commenced  with  a  view  of  conforming  our 
law«  to" the  genius  of  our  government,  andaboliih- 
ing  the  feudal  and  monarchical  principles  derivedi 
to  us,  therein,  from  the  parent  government  of  Bri- 
tain.  The  great  principle  of  the  law  was,  to  lofe 
Ught  of  the  ftock  from  whence  the  land  dcfcended 
(or  in  the  feudal  langua«;e,  the  blood  of  the  first 
purchaser  J  and,  coniidcrinjr  the  pcrfon  laft  fei:?ed 
as  the  abfolute  owner  of  the  land,  to  make  that 
will  for  him,  in  cafe  of  inteOacv,  which  the  natu- 
ral affcdlicns  of  mankind  authorize  us  to  infer,  he 
would  have  made  for  himfelf :  For  inilance,  the 
defcent  was  ordained  t«  the  father  or  the  moiher, 
in  preference  to  collateral  relations  on  the  part  of 
the  mother  or  father,  as  the  cafe  may  be.  No  per- 
fon  acquainted  with  the  feelinejs  of  human  nature 
can  fay,  that  this  canon  of  defcent  was  not  con- 
formable with  the  general  policy  of  that  law;  n^ne 
caa  pretend  that  a  father  or  mother  is,  in  refpe^Sl 
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TmnMnfQtkt    of  the  fon,  a  stranger y  or  that  he  or  ihe  woutd  not 
.^f •  have  been  preferred^  by  bitfty  to  a  collateral  kinf- 

X!!!^'      man  of  the  other  line. 

TTiui  the  law  flood  as  to  real  property;  and  an 
wa  of  the  fame  fcffion  adopted,  by  reference,  the 
fiime  canons,  for  the  diftributton  of  perfonal  eftate: 
both  laws  were  founded  on  the  jufteft  and  ttueft 
principles,  which  ought  ever  to  govern  the  Le- 
gillature,  until  they  forget  that  the  fon  was  the 
owner  of  the  property;  and  that  no  human  being 
is  more  dear  to  him  than  his  father  or  mother. 


Tn  the  year  1790,  however,  the  defcent  law  waa 
altered,  and  it  was  enacted,  that  where  aa  infdn$ 
ihall  die,  without  iflue,  having  title  to  any  rc^tl 
estate  of  inberitanieey  derived  by  purchase^  or 
descent  J  from  the  father,  the  mother  of  luch  infant 
Ihould  not  fucceed  thereto,  if  there  be  certain  re- 
lations  (fpecifying  them)  on  the  part  of  the  father^ 
this  provifion  is  reciprocated,  to  the  cafe  of  land 
coming  on  the  part  of  the  mother;  with  a  favingof 
the  right  of  dovfer^  and  curtesy^  as  the  cafe 
may  be^  Every  perfon  at  all  converlant  with  the 
law,  will  readily  perceive,  that  tha  terms  real  es^ 
tate  of  inberitancCy  purchase^  descent^  dower ^  and 
curtesy^  are  wholly  inapplicable  to  chattels,  how* 
ever  adapted  to  lands :  But  I  will  pais  on,  from 
this  argument,  to  others  deemed  of  greater  efficacy. 

Habituated  to  refpedt  the  Legiflature  of  our 
country,  I  have  neverthelefs  no  hefiutlon  to  fay 
that  this  law  of  1790  was  anti- republican  and  ariu 
tocratic;  founded  on  falfe  principles,  and  on  a  to- 
ul  dereliSlion  of  the  policy  of  the  a6t  of  1785.  It 
was  anti-republican  and  ariftocratic,  becaufe  it 
tended  to  keep  up  the  wealth  of  families ;  and  £0 
contravene  the  wife  policy  which  annihilated  ia» 
tails  in  1776*  It  was  founded  on  falfe  principles^ 
because  it  forgot  that  the  infant  was  the  owner  of 
the  property,  and  had  refpedl  only  to  thofe  from 
whom  he  had  derived  ity  who  had  ijarted  with  ths 
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tntereft  therein,  and  with  relation  to  whom,  oniy^     Tomliafioa. 
the  mother  or  father^  as  the  cafe  may  be,    can  be  ** 

confidered  as  a  ftranger,  and  bccaufe  it  made  a  dif-      ^^^^^^^ 
pofition  for  the  infant,  which  he  never  would  have       ^-"v**^ 
made  for  himfelf;    and  which  the  LcfgiQature  did 
not  pretend  to  fet  up,  for  thofc  who  wertf^    them- 
felves^  capableof  dilpoiition* 

Thi»  a6l  of  1790,  however  altho  the  iSt  of  dif- 
tributioni  was  then  in  the  particular  contemplati- 
on of  the  Legiflature,  and  In  fi6t  amended  by  it  in 
another  inftancei  did  not  extend  this  pros^iiion  to 
the  cafe  of  chattels ;  and  good  reaibn  will  prefent- 
ly  appear  why  it  did  noC« 

In  1792,  the  Legillature  revifed  our  laws.  It 
was  the  object  of  that  Legiflatnre  to  fimplify  not  to 
alter  thofe  laws ',  and  in  a  cafe  of  doubtful  con- 
ftru6lian>  this  acknowledged  defign  of  the  Legifla- 
ture,    will  be  permitted  to  have  its  weight. 

In  this  fei&on  of  1791,  an  a6l  was  pafled,  to 
reduce  into  one,  the  ieveral  a£ls  concerning  de- 
fcents  ;  incorporating,  among  the  reft»  the  provi* 
fion  before  liated,  of  the  a6l  ^  1 790 ;  and  a  diftri- 
bution  law,  of  the  fame  fefGon,  referring  to  the  * 
a6ljuil  mentioned,  iyits  titU^  ena£U  that  the  fur* 
]du5  of  chattels  (hall  be  distributed^  to  the  fame 
perfons,  and  in  the  fame  proportions,  as  lands  are 
direfled  to  defcend  in^  by  that  a£l:  And  the  pre- 
fent  queftion  is,  whether  this  reference  adopts  the 
canona  of  defcents^  as  applicable  to  perfonal  chat- 
tels^  only  as  a  general  lule,  to  be  varied  as  other 
laws  on  that  fubjefl,  and  the  nature  of  chattels  m 
certain  infiances  may  require;  or  eftablifht  s  them 
aa  an  universal  ruUy  for  diftributing  chattels,  com- 
prehending all  casesy  and  adopting  the  aforefaid 
p'OTifioOy  among  the  reft. 

The  former  conftniftion  involves  us  in.no  diffi- 
culty whatever:  The  latter  prefents  confequences 
vhich  aone  can  forefee  or  eftimate. 
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TomliafoB, 
Dilliard. 


'I  adopt  the  former  conftra6lion  for  the  folio  win  ir 
reafons:  ift>  Bccaufe  it  was  fuppofed  chat  the 
Legiflature  of  1792,  did  not  mean  to  extend  this 
provifion  to  chattels  on  account  of  the  confequen- 
c6s  which  would  enfue,  fome  pf  which  will  be 
now  ftated;  becaufe  the  general  defign  of  that  Af- 
fembly  was  not  to  alter  the  laws ;  and  bccaufe  a 
miftake  probably  arofe  in  the  prefent  refpecl,  by 
referring  to  the  defceut  law,  by  its  title^  inftead 
of  enaflingthe  provifions  intended,  totidem  verbis. 
2d.  Becaufe  even  an  unequivocal  expreHion,  by 
the  Legiflature,  may  be  controuled,  by  confecpieu- 
ces,  and  the  reafon  of  the  law,  taken  on  a  general 
view;  and  2l  fortiori^  in  a  cafe  of  general  or  doubt- 
ful expreifion. 

3d.  Bccaufe  the  provifion,  as  relative  to  the 
lands,  is  founded  only  on  the  idea  of  the  part}  's 
being  inteftable,  which  in  that  cafe  continues  till 
the  age  of  2  i,  whereas  he  isteftable  of  chattels  at 
18:  The  reafon  and  ground  of  the  law,  therefore, 
as  applicable  to  lands,  ceafes  at  leaft  in  part,  as 
applying  to  chattels, 

4th.  Becaufe,  altho  the  a£l  is  reciprocal  as  to 
lands,  i.  e.  extends  to  lands  defcending  from  the 
mother,  as  well  as  from  the  father,  yet  from  the 
nature  of  that  property,  in  rcfpedl  to  the  rights  of 
the  hufband,  no  inconvenience  will  enfue  from 
fuch  extenfion  ;  whereas,  in  relation  to  chattels, 
fuch  extenfion  cannot  exift  without  infringing  the 
right  of  the  hufband  to  take,  absolutely^  the  perfo- 
nal  eflate  of  his  wife.  If  fuch  right  exifts  in  him, 
a  defcent  of  chattels  to  his  wife's  child,  as  from 
her  can  never  exift.  A  moiety  of  the  cafes,  there- 
fore, contemplated  by  the  provifion,  can  never 
lake  place  in  refpe6l  o£  chattels,  without  repealing 
the  general  law,  vefting  the  wife's  propert}'  in  her 
huiband:  A  dilemma  confequcntly  exifts  in  this 
particular;  the  confequences  of  which,  either  way, 
are  very  operative,  in  oppofing  the  conftru6lion 
which  has  obtained*     If,  as  I  clearly  fuppofe,  the 
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tight  of  tkf  hufband  to  his  wife's  perfonal  cftate,      Tomllnfon, 
cannot  be  affe6\ed  by  this  provifion,  if  it  applies,  V  , 

(and  it  is  here  to  be  remarked  that  the  hulband's  ^V|llj 
right  is  recognifed  in  the  claufe  immediately  fol-  v— v-*^ 
lowing)  it  follows,  that  the  proviiion,  aitho  reci- 
procal in  words,  is  not  fo  in  fa6l.  I  will  put  the 
cafe  of  an  infant  dying  feizcd  of  perfonal  clUtc, 
derived  from  his  futher,  and  from  his  mother 
through  his  father,  they  both  being  dead.  Now 
as  the  mother's  chattels,  being  transferred  to  the 
father  by  the  marriage,  go  to  the  child,  /f/  from 
the  father^  it  follows  that  the  relations  on  the  part 
of  the  m^>tl>er  will,  in  every  event,  be  excluded, 
and  th©fe  «n  the  part  of  the  father,  in  every  event, 
fucceed.  The  law,  ther^foe,  is  not  reciprocal, 
but  partial;  and  thofe  who  admit  the  right  of  the 
huiband,  and  yet  contend  f>r  the  provifion  in  quef- 
tion,  muft  give  up  that  part  of  it  which  favors  the 
mother,  and  thereby  alter  the  law,  fo  as  to  gp^- 
tate  in  all  casejy  in  favor  of  the  father. 

5thly.  Becaufe,  if  the  fame  rule  prevails  in  all 
cafes,  as  relative  to  both  kinds  of  property,  it 
would  abridge  the  admitted  right  of  aliens  to  take 

tierlbnal  property,  becaufe  they  cannot  alfo  take 
ands.  Belides,  if  the  law  had  been  ena6\ed,  e 
conversOy  i.  e.  if  the  canon  had  been  eftablilhed 
i«  the  diftribution  law,  and  then  referred  to  in  the 
defcent  law,  it  might  equally  have  been  argued, 
that  the  right  of  aliens  to  take  lands  was  enlarged 
or  rather  created.  But,  certainly,  thefe  impor- 
tant innovations,  in  the  general  law  on  this  t'ub- 
jc6l,  fhall  not,  any  more  than  the  before  fuppofed 
innovation  in  the  law  aftcdling  the  hufband's  right 
to  his  wile's  perfonal  cflaie,  be  afftded  by  this 
fide- wind  conftradion,  if  another  rational  con- 
ftraftiou  can  be  found. 

6thly.  Becaufe  all  laws  have  reference  to  the 
fabjefl  matter  thereof.  Land  from  its  permanent 
nature,  is  capable  of  being  traced  ad  infinitum  ^ 
but  chattels  being  of  a  flu£luating  nature*  and 
moreover  the  property  of  fome  of  them  confifling 
in  their  uie>  are  not  traceable,  and^  after  a  lapie 
H 
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Tomlinfoa,     they  liave  explicitly  declared.  For  the  5th  fef^ion  of 
-...j*'' .         the  a£l  1792,    concerning  the  courfe  of  defccnts, 
excludes  the  mother  from  a  participation  in  any 
part  of  the  real  eftate  of  her  deceafcd  infant,  which 
was  derived  from  the  father;  and  by  the  aft  of  the 
fame  feflion^  concerning  the  dillribution  of  intcf- 
tates  eftateSf  it  is  declared,  that  the  perfonal  pro. 
perty  of  the  decedent  (hall  be  diftributed  in  the  fame 
proportions,  and  to  the  fame  ptrfons,  as  lands  are 
direfted  to  defcend  in,  and  by,  the  firft  aft.    .This 
declaration  leaves  no  ro«m  to  doubt;  for  it  is  a  clear 
expreflion  of  the  Legiflative  will,    that  there  fhall 
be  no  dittinftibu  as  to  the  perfons  who  are  to  take, 
whether  the  eftate  be  real  or  perfonal.    The  court 
therefore,  has  no  authority  to  enter  into  equitable 
inquiries,  when  the  poGtive  meaning  is  fo  clearly 
exprefled;  but  it  muft  reft  with  the  Legiflature  to 
correft  the  eviL    Befides,  it  is  very  probable,  that 
in  the  courfe  of  fo  many  years,  many  eftates  have 
betn  diftributed  according  to  the  letter  of  the  aft, 
and  that  many  perfons  have  bought  and  fold  and 
reo^ulated  their  tranfaftions  accordingly;    the  mif- 
chiefs,   therefore,   of  a  contrary  conftruftion,    at 
this  time,  would  be  incalculable.     The  refult  is, 
that  I  am  of  opinion,  that  the  decree  of  the  Chan- 
cellor fliould  be  reverfed;  and  a  decree  entered,  in 
its  room,  for  diftributing  the  eftate  among  the  com- 
plainants, according  to  the  prayer  of  the  bill. 

LYONS  Judge.  The  inclination  of  my  mind 
would  have  led  me  to  fupport  the  Chancellors  opi- 
nioa;  but  the  words  of  the  aft  of  Aflembly,  are  too 
flrong  to  be  reftfted.  I  think  therefore  that  the 
decree  fliould  be  reverfed. 

PENDLETON  Prefident,  A  teftator,  by  will  in 
1797,  devifes  to  his  wife  a  traft  of  land,  and  7  flavea 
in  Pee,  and  other  lands  for  life,  and  fuppofinghis  wife 
to  be  pregnant,  gnve  all  the  refidue  of  his  eftate,  real 
and  perfonal,  to  the  child  or  children  Ihe  ftiould 
bring  by  him.  The  wife  had  a  fon  who  lived,  about 
eig;hteen  months,  an^l  then  died,  leaving  no  bro- 
ther or  fifter.     The  mother^    intermarried  with 
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Diiliard. 
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D'lliard,  and  after  her  death,  adminiftratioa  on  her     T^mllnfon, 
elbte,   as  well  as  on  that  of  her  fon,  was  granted 
to  Dilliard^    who  claims  the  perfonal  eftate  of  the 
child.     The  appellants  are  the  brothers  and  filterf 
of  the  teftator,    and  of  courfe  the  next  of  kin  to 
the  child,  by  his  father,  and  being  entitled  under 
the  law  of  defcents  to  the  lands,  which  came  from 
the  father,  claim  the  perfonal  eftate,    under  the 
fame  predicament  by  the  a6l  of  diftributions.  I  will 
confider  how  the  dillribution  would  have  ftood  be- 
fore the  aft  of  1785,    what  were  the  rights  of  the 
parties  under  that  aft,    till   1792,    and  what   is 
the  operation  of  the  latter  aft  ?     The  aft  of  dillri- 
bution  prior  to   1785,  having  difppfed  of  an  in- 
tellates  perfonal  eftate  between  his  wife  and  chiU 
4rcn,  provides  for  contingences  happening  in  the  fa- 
mily.    If  after  the  death  of  a  father  any  of  his  chil- 
dren ftiall  die  inteftate,  without  wife  or  children,  in 
the  lifetime  of  the  mother,  every  brother  and  fitter, 
and  the  reprefentatives   of  them,    (hall  have  an 
equal  (lure  with  the  mother ;    and  if  all  the  chil- 
dren ftiall  fo  die  inteftate,  in  the  life  of  the  mother, 
the  portion  of  the  child  dying  laft,  ftiall  be  equally 
divided  between  the  mortier  and  the  next  of  kin  by 
the  father;  thus  aftimilating  it  to  an  executory  de- 
vife,  upon  an  event  which  muft  happen  in   the 
lifetime  of  the  mother,  in  a  will,  which  the  Legif- 
lature  are  fuppQfed  to  be  making,  to  accord  with 
what  would  have  been  the  will  of  the  inteftate : 
;^nd  the  effeft  of  th'^s  law^    in   the  prefent  cafe, 
would  hav^  been  that  the  perfonal  eftate  would 
have   been   divided   into   equal  moieties,    one  of 
which  would  ha'^e  gone  to  the  mother,  and  the 
other  to  the  appellants.     Slaves  were  not  then  in- 
cluded in  perfonals,  butdefcended  to  the  heir,  and 
could  not,  by  descent^  have  pafled  out  of  the  father's 
mily.    The  aft  of  1785  made  no  difference  between 
lands  and  perfonals,  but  gave  the  whole  of  both  to 
the  mother,  if  there  were  no  brothers  or  fifters  of 
the  inteftate,    to  fliare  with  her,    and  vefted  the 
property  in  the  firft  takers,  without  providing  for 
future  contingencies;    or  inquiry  how  the  inteftatg 
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Tom'mr#n,  acquirecl  the  eftate.  Tbe  law  of  1790  changed  the 
.T'*  defceht,  as  to  lands,  in  the  cafe  of  an  infant  intef^ 

^jj  nar  .  ig^^Q^  excluding  the  father,  and  mother,  from  any 
fliare,  in  the  lands  which  came  to  the  infant  from 
the  other  parent;  but  this  made  no  difference  as 
to  the  perfonal  eftate,  which  by  the  a6l  of  diftribu- 
lion  in  17 85  was  not  to  follow  future  laws  of  dc- 
fcent  as  to  lands,  but  referred  to  the  aft  of  that 
fuffion  by  its  title.  Thus  ftood  the  law  in  1792, 
when  a  new  aft  of  defcents  was  paffed,  incorpo- 
rating the  afts  of  1785,  and  1790,  into  one  ;  and 
extending  the  exclufion  (in  the  cafe  of  an  infant 
inteftate)  of  one  parent,  from  a  fliare  of  the  eftate 
which  came  from  the  other,  to  the  iffue  of  fuch 
excluded  parent,  by  another  hufband  or  wife;  and 
having  paffed  that  aft,  thev  proceeded  to  make  a 
newaftofdiftributions,  copied,  I  believe,  through* 
out,  from  the  aft  of  1785,  until  they  came  to 
,  the  reference  to  the  law  of  defcents ;  and  that 
claufe  has  thefc  words,  **  If  there  be  no  wifei 
"  then  the  whole  of  fuch  furplus,  fliall  be  dif- 
**  tributed  in  the  same  proportion  and  to  the  fame 
**  perfons  as  lands  are  direfted  to  defccnd  ini 
*'  and  by  an  aft  of  the  General  Affembly,  entitled 
**  yfn  a5l  to  reduce  into  one  the  several aSis  direShing 
"  the  course  of  descents ;^^  which  is  the  title"  of  the 
new  aft:  '  This  was  mentioned  by  Mr.  Randolph, 
to  be  probably  a  miftake,  in  the  reference,  for 
which  a  blank  had  been  left  in  the  draft  of  the  bill, 
referring  to  the  title  of  the  new  aft,  infteadofthat 
6f  1785,  from  inattention,  or  irtaccurary  in  the 
Legiflature.  On  refleftion,  that  gentleman  miift 
difcover,  that  this  obfervation  applies  againft  his 
argument.  For  if  the  draftfman  of  the  bill  bad 
ineant  to  refer  to  the  law  of  defcents  of  1785,  he 
would  have  infcrted  the  title  of  that  aft;  but  in- 
tending to  refer  to  the  new  law  of  defcents,  the 
title  of  which  was  not  then  fixed,  he  left  a  blank^ 
to  be  filled  up  with  fuch  title,  when  known:  But 
admit  the  probability  of  fuch  miftake,  and  ftill  it  is 
poffible,  ihat^having  changed  the  principle  as  to  thfe 
dcfccnt  of  lands,    from  that  of  1785,  they  might 
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;>lfo  mean  to  change  it  af  to  perfonals :  fince  both  Tomlinfoa 
were  to  depend  upon  the  cafe  of  an  infan.t  inteftate,  nir^'rd 
and  the  claim  to  be  adjuftcd  within  a  Ihort  period, 
when  it  might  not  be  fo  difficult  to  diflinguiih  hU 
feveral  acquiiitions  of  propertyj  which  would  be , 
generally^  donations  from  his  parents,  qt  others ; 
more  efpecially,  in  the  cafe  of  flaves,  an  entenfive 
branch  of  perfonal  property,  which^  at  well  as 
lands,  they  might  intend  ftiould  be  continued  in 
the  family  of  thcgfather,  in  cafe  there  were  no  chil- 
dren ;  and  not  go  into  a  ftrange  family.  It  is  ob. 
fervable,  that  the  I^egiflature  has  made  a  diilin6\i- 
on  between  flaves  and  other  perfonals,  it>  the  cafe 
of  the  widows  dower;  fince,  in  the  flaves,  fhe  has 
only  an  eftate  for  life,  whilft  flie  has  a  property  in  the  , 
other  perfonals.  A  di(tin£lion  which  they  did  not 
think  it  neceflfary  to  make  in  the  cafe  now  under 
confideration;  but  left  the  lefler  to  follow  the  great- 
cr  dafs  of  perfonals.  It  refts  with  the  Legiflature 
to  explain  their  intentions,  whioh  I  hope  chey  will 
do,  to  fettle  the  law  in  this  important  point;  and, 
in  doing  fo,  I  truft,  they  will  at  leaft  allow  fome 
fkare  to  the  mother,  as  before  1785.  If  the  Lcgif- 
flature  are  filent  upon  the  fubje6l,  that  filence  ought 
to  be  confidered  as  an  approbation  of  the  opinion 
pf  this  court,  and  the  point  will  be  fettled.  But 
the  words  of  the  law,  appear  to  me,  to  be  too  ftrong 
to  admit  of  any  conftru6lion  by  this  court,  as  they 
expreflly  dired  that  the  perfonals  ihail  go  to  the 
fame  perfons  as  lands  go  to,  under  the  new  law  of 
4efcents,  adopting  the  exclufion  in  the  provifocs  of 
that  law,  as  well  as  the  other  parts  of  it.  For  after 
all,  how  does  the  intention  of  the  legiflature  ftand  in 
the  comparative  view  of  thefe  a<fts.  In  1785  they 
declared  that  the  lands  and  perlbnals  of  an  inteftate 
Biall  go  the  fame  way^  and  in  1792,  they  have  de- 
clared the  fame  thing  in  pofitive  terms,  altho.they 
altered  the  courfe,  that  both  fliould  take  in  certain 
cafes,  not  ufing  a  word  to  diftinguifli  one  from  the 
other*  The  reafoning  of  the  Chancellor,  (relied 
on  by  the  counfel  in  this  court)  drawn  from  the^ 
yrotds  f^  real  eftate  of  inheritaace,  defcent  and  pij^rt 
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Tomlinfon,  chafe,"  ufed  in  the  law  of  defcente,  have  no  Tore* 
D'Uaxxl  ^pon  my  mind;  fince  real  eftates  were  the  only  fub^ 
je6l  of  that  law,  and  it  would  have  been  abfurd  to 
have  ufed  anv  exprcflions  applicable  to  perfonals  ; 
but  that  appiicalion  is  made  to  the  latter,  by  the 
aft  of  diftribution;  nor  do  I  difcover  that  the  whole 
of  the  furplus,  nuift  go  one  way  under  that  aft; 
fince  the  whole  furplus  is  diftributed,  altho  part 
fliall  pafs  to  one  perfon,  and  part  to  another.  The 
cafe  of  Brown  vs  Turberville  depended  upon  the 
7th  feftion  of  the  law  of  delcents,  direfting  that 
**  If  there  be  no  mother,  nor  brother,  nor  fiftcr, 
"  nor  their  defcendants,  a nd  the  eftate  fhall  not  have 
"  been  derived,  either  by  purchafe  or  defcent, 
*'  from  either  the  father  or  the  mother,  then  the 
**  inheritance  ftiould  be  divided  into  moieties,  one 
"  of  which  fliould  go  to  the  paternal,  and  the  other 
*'  to  the  maternal  kindred."  The  intellatc  in  that 
*'  cafe  was  an  adult  perfon,  and  the  Legiflature- 
♦*  having  omitted  to  confine  it  to  the  cafe  of  an  in-* 
**  fant  inteftate,  altho  it  was  the  apparent  intenti- 
"  on  to  refer  to  the  former  parts  of  the  law, 
*'  which  fo  confined  it,  the  Court  in  conftruftion 
**  interpofcd  the  words  in  the  case  of  an  infant 
**  intestate^  foas  to  make  the  claufe  read,  And  the 
*'  eftate  fliall  not  in  the  cafe  of  an  infant  inteftate 
*'  have  been  derived  from  either  father  or  mother,** 
to  co^nply  with  the  apparent  intention  in  the  law; 
but,  in  this  cafe,  I  can  difcover  nothing  which 
fhcws  an  intention  to  exclude  perfonals  from  the 
provifo,  in  cafe  of  an  infant  inteftate.  The  mo« 
ther,  therefore,  is  intitled  tono  part  of  the  childs 
perfonal  eftate,  which  came  from  the  father;  and, 
in  my  opinion,  the  decree  ought  to  be  reverfed, 
and  a  decree  entered  for  the  appellants. 

The  decree  was  as  follows,  "  The  Court  is  of 
*'  opinion  that  the  aft  of  Aflembly,  paffed  in  the 
"  year  1792,  for  the  diftribution  of  inteftates  cf* 
**  tates,  having  eiiafted  that,  if  there  be  no  wife 
^^  or  children,  the  furplus  of  the  perfonal  eftate 
*^  ftiall  be  diftributed  to  the  fame  perfons,  and 
f^  in  the  fame  proportions  as  lands  are  direfted 
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**  to  defcend  in  and  by  an  a6l  of  the  General  At     Tomlinfont 

**  fembly  entitled  An  aSl  reducing  into  one  tbesevc*  !^.i' 

**  rai  acls  dire&ing  tke  course  of  descents^    has  *" 

*'  adopted  the  exceptions  in  the  5th  and  6th  fcdli- 

**  ons  of  the  faid  law  of  defcents,    which  exclude 

"  the  father  and  mother,    and  their  children  by 

**  another  hu(band  or  wife,    from  fucceflion  to  the 

"  lands  of  an  infant  inteftate,  which  came  to  him 

**  from  the  other  parent,    as  well  as  the  rule  to 

**  which  they  are  exceptions;  and  extends  the  ex- 

**  clufion  equally  to  a  dillributive  (hare  of  the  per- 

♦*  fonal   eftate  coming  to  the  infant  in  the  fame 

"  manner.    The  words,  real  edate  of  inheritance, 

•*  defceut,  and  purchafe  ufed  in  thelawof  defcents, 

**  and  applicable  only  to  lands,  form  no  obje6iion; 

**  fince  lands  only  are  the  fubjedl  of  that  a£l,  and  it 

**  would  have  been  abfurd  to  have  ufed  terms  there- 

**  in  applicable  to  perfonals;  but,  in  the  adlof  dif- 

**  tribucions,  the  legiflature  have  declared  that  per- 

'^  fonals  (hall  go  to  the  fame  perfons  as  the  lands 

*'  are  to  pafs  to  by  the  law  of  defcents:     Words 

"  too  plain  and  pofttive  to  admit  of  doubt  or  con- 

*'  ftrudlion  :  and  which  would  be  violated,    in  the 

**  prefent  cafe,  by  the  mothers  talcing  the  perfonal 

**  eftate,  and  the  lands  going  to  the  relations  by 

<*  the  father;  that  is,  fuch  of  both  as  came  to  the 

**  child  from  the  father,    for  if  he  was  entitled  to 

**  any  other  eftate  of  both,  or  either  clafs,  it  will 

**  go  wholly  to  the  mother,    and  that  the  decree 

"  aforefaid  is  erroneous.     Therefore  it  is  decreed 

**  and  ordered,    that  the  fame  be  reverfed  and  an- 

"  nulled,    and  that  the  appellee  pay  to  the  appel- 

"  lants  their  cofts  by  them  expended  in  the  profe- 

*^  cution  of  the  appeal  aforefaid  here  ;    and  this 

**  Court  proceeding  to  make  fuch  decree  as  the 

«  faid  High  Court  of  Chancery  fliould  have  pro- 

♦*  nounced,  it  is  further  decreed  and  ordered  that 

"  the  appellee  deliver  to  the  appellants  all  the 

♦*  flaves  of  the  infant  inteftate,  which  came  to  him 

"  from  his  father,    and  account  for  their  profits ; 

^  that  he  alfo  account  with  the  appellants  for  the 

"  other  perfonal  eftate  lyhich  came  to  the  inteftate 

^y  in  the  fame  manner,   and  pay  what  Ihall  be  due 
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^tl).ereon;  and  the  caufe  is  remanded  to  the  fai^ 
**  High  Court  of  Chancery  for  accounts  to  be  tak* 
•*  en,  and  further  proceedings  to  be  had  therein* 
**  according  to  tl>c  principles  of  this  decree.*' 


A,  fettienciii 
ofapublicac- 
county  by  the 
So&dttrCeMe- 
rali  in  coaie> 
qucnce  of  an 
ordar  of  the 
Executive, 
did  not  bind 
the  clainunty 
altbohereceiv 
cd  Ibme  pay- 
mentty  under 
thefettlement. 
An  appeal 
liety  finom  the 
decifion  of  the 
auditor  to  the 
courts^  in  ali 
cafes. 

A  foreigner 
who  came  here 
andcontraded 
with  the  gov- 
ernment, dur. 
ingthe  paper 
money lage,  is 
bound  by  the 
aa  eftabliih- 
ingthe  fcaleof 
depreciation. 

The  written 
u^ftmment  is, 
in  general,  to 
be  relbrted  to, 
in  order  to  al- 
eertain,  whc- 


GOMMONWEALTH, 
agaimt 
BEAUMARCHAIS. 

BEAUMARCHAIS  appealed,  from  a  decifioa 
of  the  Auditor  of  PubliQ  Accounts,   to  thf» 
High  Court  of  Chancerj. 

The  bill  and  petition  ftatc,  that  in  the  year  i^ySs 
the  plaintiff's  fliip  the  Fier  Roderique  arrived  at 
York  town,  in  this  ftate,  with  military  (lores, 
which  were  purchafed  for  the  (late,  by  Armftcad 
the  (late  agent,  and  refers  to  the  contrail  figned 
by  Armftead  and  Chevallie  the  fupercargo:  That 
previous  to  the  purchafe  of  the  cargo,  a  committed 
of  merchants  oflered  four  dollars,  fpecie,  for  each 
dollar  in  the  invoice,  payable  in  bills  on  France, 
or  in  tobacto  at  ^of;  but  the  fupercargo  preftred! 
felling  to  the  (late,  tho  not  fo  advantageous.  That 
the  contradl  was  for  fptcie;  and  to  prevent  9\\ 
mifapprehenfion,  a  filver  dollar  was,  at  the  time, 
produced  to  the  executive  by  Chevallie,  as  expla* 
natory  of  the  currency,  in  which  he  expefted  to 
be  paid.  That  in  1785,  the  claim  was  referred  to 
the  Solicitor  by  order  of  the  Governor  and  Coun- 
cil, who  reported/' 154,413  :  19:  1  due,  in  money, 
which  he  reduced  by  the  fcale  of  five  for  one,  and; 
973,023  lbs.  tobacco.  *  That  it  appears  by  a  certi- 
ficate nf  the  Governor  dated  12th  of  May  1780, 
that  there  was  due  to  the  plaintiff,  the  fum  of 
/  161,603: 13:0,  with  intereft  from  the  id  ot  July 
1778.  That  the  plaintiff  has  received  feveral  pay- 
ments in  warrants,  which  have  depreciated  from 
ten  to  twenty  five  per  cent.  That  he  applied  to 
the  Legiflature  in  1793,  who  rejedled  the  claim^ 
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aJtho  all  the  fa6ls  aforefaid  were  proved,  and  ad- 
niitifd  by  the  committee  to  be  true.  That,  not- 
withftanding  the  premifes,  the  Auditor  refufes  to 
leule  the  account,  except  by  the  fcale  of  5  for  i. 
Therefore  the  plaiiuifF  prays  an  appeal,  and  that 
the  balance  in  fpecie  may  be  decreed  to  him,  with 
incerell,  and  rcimburfement  for  the  depreciation 
of  the  warr^^uts. 

The  anfsver  of  the  Auditor,— Admits  the  con- 
tra<51  with  Armflead,  but  fays  that  a  fenfiblc  de* 
prcciatioTi  v/us  felt  at  the  date  of  it,  which  was 
known  to  commercial  men  in  Europe  and  America. 
That  the  contracting;  parties-  in  this  cafe  fecmed 
fenlible  of  it,  when  the  plaintiff's  agent  agreed  to 
give  ;f  4,  as  the  price  of  each  loocwt.  of  tobacco 
he  contra<5led  to  receive  in  payment;  which  is  about 
four  times  the  fum,  the  fame  quantity  of  tobacco 
Coulil  have  been  purchafed  at  before  the  revolution, 
and  that  it  could  have  been  purchafed  for  lefs  than 
1.0  f.  fpecie  at  the  time  of  the  concra6l.  That  the 
contra6l  is  cxprcfTed  to  be  for  Virginia  currency, 
tho  ic  was  eafy  to  have  faid  for  gold  or  silver ^ 
had  fpecie  been  intended.  That  the  intereft  was 
above  the  legal  rate,  which  with  the  greater  cre- 
dit of  the  Ikate,  and  the  large  advance  in  tobacco, 
or  hopes  of  paper  money  appreciating  might,  have 
induced  the  pUintitf  to  contra6l.  That  the  con- 
tra<!:l  ouglit  to  he  expoundt^d  as  if  it  had  been  between 
individuals.  That  tiie  defendant  knows  nothing  of 
the  ftateinent  relative  to  the  filver  dollar  as  expla- 
natory of  the  contracl,  and  calls  for  proof.  That 
there  was  a  fettlement  by  the  Solicitor,  and  that 
the  Governor  gave  the  certificate,  but  that  it  does 
not  mention  fpecie.  That  Governor  Henry's  cer- 
tificate, afterwards,  is,  that  it  is  to  be  difcharged 
according  to  contrail;  which,  if  obtained  at  the 
plaintiiT*8  ir#ance,  fliews  he  fo  confidered  it  him- 
felf  at  the  time.  That  the  plaintiff  acquiefced 
under  the  report  till  the  year  1792.  That  as  to 
the  lofs  on  the  warrants,  if  it  happened  at  all,  it 


„    «*5 

CommoawMdi 

vs       4 

Bcaiimarchals 

thff  the  con- 
traft  wa«  for 
f.ccic,  or  pa- 
per. 

A  rejeftion 
by  the  Lcgif* 
4Ature,  of  a 
claim  againil: 
the  ftate  it  no 
barf;  hut  the 
creditor  may» 
notwithftand- 
ing,  appljr  to 
the  Auditor, 
and,  if  refuf- 
ed,  appeal  to 
the  courts. 


«u 


OCTOBER  TERM 


originated  from  the  hurry  of  the  plaintiff  to  receive 
what  the  ftate  would  have  paid  without  lots.  That 
fuch  warrants  have  always  been  received  at  par 
by  foreign  creditors.  That  the  houfe  of  delegates 
confidered  the  report  of  the  Solicitor  as  proper ; 
but  if  not,  that  the  report  of  the  comnfiittee  pf  the 
houfe  of  delegates  is  no  evidence* 

The  anfwer  of  the  Attorney  General  refers  to 
that  of  the  Auditor,  and  calls  for  proof  of  the  equi- 
ty of  the  claim. 

George  Picket**  depofition.  That  in  1778  the 
Fier  Roderique  arrived  at  York.  That  the  mer- 
chants of  York  and  Williarofbure,  were  informed 
that  the  ftate  agent  intended  to  wiy  the  military 
fioreS)  but  that  many  goods  would  fiill  remain. 
That  as  foon  as  her  arrival  was  known,  merchants 
from  Philadelphia,  Baltimore,  and  other  places^ 
came  to  York  to  purchafe.  1  hac  they  were  inform* 
cd  that  the  fupercargo  offered  to  fell  the  whole 
cargo  which  remained  (after  the  ftate  was  fupplied^ 
together;  and  that  payment  was  to  be  made  m  fpe- 
cie,  or  tobacco,  at  fpecie  price.  That  a  number 
of  merchants  offered  4/6  fpecie  payable  in  tobac* 
CO  at  tof.  per  cwt.  for  each  livre,  paid  for  the 
goods  in  France.  That  this  offer  was  refufcd  by 
the  fupercargo,  becaufe  he  faid,  the  State  Agent 
had  offertd  him  a  better  price,  to  wit,  6x.  for  each 
livre,  and  to  take  the  whole  cargo:  Which  he 
believed  he  fliould  accept.  That  if  paper  money 
would  have  been  received  by  the  fupercargo,  the 
merchants  would  have  given  at  leaft  20/.  per  livre, 
for  each  livre  paid  for  the  goods  in  I' ranee:  but  no 
fuch  offer  was  made,  becaufe  it  was  underftood 
the  fale  would  be  for  fpecie,  or  tobacco  rated  at 
aox.  per  cwt. 

The  Court  of  Chancery  was  of  •pinion,  that 
there  was  no  proof  of  a  contra6t  for  6  s;  but  that 
the  fettlement  with  the  Solicitor  was  not  obligato- 
ry, and  that  the  plaintiff  ought  to  be  allowed  4/6 
at  leaft  for  each  livre,  according  to  the  offer  by  the 
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merchants.  Therefore  that  court  rcverfing  the 
opinion  of  the  Auditor,  and  decreeing,  according 
to  the  foregoing  opinion,  refered  it  to  a  commiiTion* 
er  to  take  an  account  agreeable  thereto. 

The  report  of  the  comuiiffioner  Uatet  the  money 
account  of  jC*S4^4'3«  '9-'>  2i"d  reduces  it  to 
livres  at  4/6:  after  which,  it  ftates  the  tobacco 
amount  alu>,  crediu  the  payments,  and  finds  a  ba* 
lance  ot  £  125,595:  2  :  i^-  due. 

The  agreement  between  Armftead  and  the  Su- 
percargo is  for  6/.  for  each  livre  which  the  goods 
coft  in  France,  and  the  public,  in  part  pay,  to  de- 
liver 1500  hhds.  tobacco  within  90  days  at  the  rat* 
of  £4.  per  cwt.  and  500  hhds.  more  at  the  fame 
rate.  The  balance  then  remaining  du«  to  be  paid 
in  warranu  bearing  6  per  cent  intereft,  as  long  a« 
the  plaintiff  (houid  chufe  to  let  it  remain  there,  or 
to  be  laid  out  for  hilto  in  tobacco.  The  fupercar* 
go  to  deliver  all  the  goods  in  the  invoices  fliewa 
the  executive  except  a  few  for  his  own  ttfe. 

The  High  C(virt  of  Chancery  decreed  to  ibm 
plaintiff,  the  fum  reported  due  by  thecommioner; 
and  the  defendants  appealed  to  this  court. 

Nicholas  Attorney  General.  The  account 
was  fettled  by  the  Solicitor,  and  no  objeAion  made 
to  it  until  the  year  17919  when  a  petition  was  pre« 
fented  to  the  Aflembly.  This  circumftance  (hews 
that  Beaumarchais  was  then  fatisfied  with  the  £ec- 
tlement;  and,  that  he  did  not  cocifider  it  as  a  fpe* 
cie  contra^  But  the  Court  of  Chancery  had  no 
jurifdi£kton;  for  the  State  is  (bvereign,  and  inde* 
pendent  of  other  ftates  and  nations.  Therefore 
ihe  18  not  amenable  either  to  foreign  or  domelHc 
courts  Fatt.  i.  138.  3  Iftacky  comrt^  i  DM. 
78.  This  argument  is  not  anfwered  by  the  %9t- 
allowing  appeals  frosi  the  deciiion  of  the  Auditors; 
for  that  relates  to  the  appeals  of  citizens,  and  noc 
<^  foreigners  :  and  the  whole  complexion  of  the 
aAs  proves  iu     Again  the  a£ls  of  1778,  page  85, 
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CommonwUth 
Beaumarchais 


and  the  Rev,  code  147,  I48,  fpeak  of  cafes  where 
the  Auditor  adla,  according  to  his  difcretion,  in 
difallowing  or  abating  any  demand:  But  here  iie 
refufed  altogether,  becaufe  the  Executive  had  de- 
cided it;  and  therefore  the  cafe  doLS  not  come 
within  the  meaning  of  thofe  laws,  l^he  fettlement 
of  the  Solicitor  was  conclufive,  for  the  aQ  of  1784 
chap.  46,  page  197,  provided  a  fund  for  paynient 
of  the  foreign  creditors;  and,  under  that  law,  the 
cafeVas  referred  to  him,  by  the  Executive  in  the 
year  1785.  This  created  a  jurifdiftion  ;  which 
being  exercifed  was  conclufive;  efpeciallyas  Beau- 
marchais  did  not  apply  to  the  Auditor,  recently, 
and  appeal,  but  lay  bye,  and  received  warrants, 
agreeable  to  the  fettlement :  Added  to  all  this, 
the  Legiflature  twice  reje6led  it ;  which  is  alCo 
an  argument  of  confiderable  weight,  and  amounts 
to  a  bar  to  the  claim. 

But^  upon  the  merits,  Beauraarchais  is  not  en- 
titled; becaufe  it  was  a  paper  money  contracl. 
For  the  State  had  no  fpec'e  in  the  Treafury,  and 
therefore  a  certificate  of  the  debt,  if  it  had  been  a 
fpecie  claim,  would  have  been  of  no  ufe.  A  circum. 
ftance,  which  is  concluiive  to  fhow  that  paper  mo  * 
ney  only  was  contemplated  by  the  parties.  1  his 
if  lUuftrated  by  that  part  of  the  contra6l  which 
was  for  tobacco;  becaufe  Beaumarchais  was  to  be;» 
allowed  the  price  and  cofts  of  that  to  be  purchafed: 
which  was  plainly  intended  to  meet  any  future  de- 
preciation, or,  even,  appreciation.  Again^  more 
than  the  ufual  intereft  was  to  be  paid;  for  it  is  fix^ 
inftead  of  five,  per  cent,  which  looks,  as  if  it  was 
intended,  as  compenfation  for  the  probable  depre* 
ciation.  Thus  far  upon  the  written  agreement : 
but  parol  evidence  is  offered  to  explain  it.  That 
however  is  not  allowable,  i  Bro.  c.  c.  92.  But 
this  cafe  here  is  ftronger ;  becaufe  the  parol  tefti- 
mony  would  go  to  contradiA  the  contrafi  in  the 

Srefent  cafe:   which  would  be  contrary  to  all  the 
ecifions.     i  Call  39,  245.     If  the  fituation  of  the 
country  at  that  time  be  confidered^  it  is  not  con^ 
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eeivable  that  the  government  would  have  made  a 
contra6l  for  fpecie ;    becaufe  paper  was  the  only 
medium,  and  the  Legiflature  bad  great  difficulties 
to  keep  up  the  credit  of  it.     ASi  77  page  1 1.  Cb. 
Rev.  page  51.     It  is  not  probable,  therefore,  that 
the  Executive  would  hav«  made  a  contradl,  tend- 
ing to  fink  iu  credit.     The  offer  of  the  merchanu 
proives  nothing;   becaufe  Chevallie  had  many  ia- 
dncements  to  prefer  the  (late;   whofe  credit  he 
thought  better,  and  more  fecure  than  that  of  fpe« 
culators,  and  adventurers.     Befides  the  deprecia- 
tion of  paper  money  was  as  well  known  to  him,  as 
to  the  government;  and  therefore  if  fpecie  was  \n 
contemplation,  why  did  he  fail  to  have  it  infer  ted, 
in  the  contract,  or  provided  for,    in  fome  other 
way?     No  fraud,   or  impoiition,  is  alledged,   or 
pretended;  and  therefore  the  prefumption  is,  that 
a  man  apprifed  of  the  fituation  of  the  country  con* 
tra6led  in  the  ufual  way,    as  he  did  not  make  any 
exception.    Fonb,  it6»     He  probably  calculated, 
like  others,  upon  the  advantage  of  his  barp^ain,  in 
cafe  the  money  (hould  appreciate;    for,    m  that 
cafe,    he  would  have  been  entitled  to  the  nomimd 
fum.   I  horn.  64..  I  Atk.  339.  2  Vern.  280.  There- 
fore Beaumarchais  had  no  claim,  but  to  the  value 
of  the  money,   according  to  the  fcale:     This  he 
has  had;    and,  of  courfe,  nothing  is  due.     But  if 
any  thing  were  due,    interell  on  it,    according  t3 
the  decree  of  the  Court  of  Chancery,  is  clearly  not 
demandable;    %  Com.  Dig.  7^%. — i  Atk.  a  18. — t 
Wmfj  377. — 2  Afk.  2 1  a. — Cas.  TTaii.t. — 2  Fez. 
488.     Thefe  cafes  prove,  that  under  the  circum- 
fiances  of  the  prefent  cafe,   intereft  would  not  be 
due,  even  if  the  principle  were  juftly  demandable; 
which  it,  certainly,  is  not,  for  the  reafons,  alrea* 
dy  mentioned. 

Call  contra,  i.  The  contraft  was  for  fpecie: 
For  lix  tbillings  is  an  equivocal  tern^  and  luigbt 
relate  either  to  specie  mv  paper  money,  whicl^  cre- 
ates an  ambiguity;   for  as  it  may  relate  to  either 
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Cominonw*lth  fubjefl,  the  term  is  ambiguous,  and  altogether  fm-' 

^        *^L  .     certain, 
Bcattmarchais 

^^'Y*^  This  producea  two  inquiries. 

I.    Whether  parol  evider.ce  can  be  received  to 
explain  it  ? 

a.  Whether  the  evidence  adduced  proves  it  to 
have  been  a  fpecie  contrafl? 

As  to  the  firft : 

The  rule  is  univerfal,  that,  wherever  a  latent 
ambiguity  exifts,  parol  evidence  may  be  received, 
in  order  to  explain  it:  As  in  the  cafe  of  a  devife 
to  I.  S.  when  there  are  two  of  that  name  ;  for,  it 
being  uncertain  which  was  meant,  and  th«  words 
appi)  ing  to  both,  parol  evidence  muft  bereceiwd, 
in  order  to  fliew  which  was  intended. 

The  fame  reafon  holds  in  the  prefent  cafe ;  for 
there  being  two  media^  to  b«th  of  which  the  term 
applies,  parol  evidence  may  be  received,  in  order 
to  (hew  which  was  in  contemplation  of  the  con- 
trafling  parties. 

The  cafes  cited  on  the  other  fide  are  not  againft 

R^ssv%.  Norvellj  i  Wash.  14  is  not:  For  there 
parol  evidence  was  received;  and  therefore,    if  it 

S roves  any  thins^,  it  is  a  decision  in  our  favour. — 
Neither  does  that  of  Irnbam  vs.  Cbild^  i  Br^.  ^-x. 
becaufe  that  contained  no  ambi^uityj  and,  thcre- 
fpre,  was  not  within  the  principle.  Befides  that 
was  the  cafe  of  a  voluntary  bequeft,  not  influenc- 
ed by  circumftances,  and  the  jufticc  due  to  the 
t>ther  contra£Ung  party. 

Smith  vs.  Waller  i  Call^  28,  affords  no  greater 
•bftacle :  ift,  Becaufe  the  evidence  there  was, 
expreflly,  repugnant  to  the  bond;  which  ftated  the 
money  to  have  been  received,  on  the  day  of  the 
date;  and,  therefore,  evidence  of  a  receipt,  at  an 
anterior  period^  Vas  contradictory  to  the  words  of 
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the  bond.  2d.  Becaufe  the  Court,  in  that  cafe, 
to9k  a  drftincttQii  between  a  fuit  at  law,  and  in 
equity;  allowing  that  it  miglit  be  proper  in  equity, 
though  not  at  la«v:  and  we  ar$  in  a  court  of  equity. 
4i.  Becaufe  the  court,  there,  cxprefffd  a  doubt, 
under  the  iaft  ciaufe,  and  the  Prclident  ftated, 
that  there  was  a  diverfity  of  opion,  amongft  the 
Judges,  ujjon  it.  4th,  Becaufe  that  was  the  cafe 
of  a  contract  executed,  but  this,  from  its  nature, 
was  executory,  ani,  in  fome  meafure,  dependant 
upon  circumllan':es. 

Bogle  vs.  VoHJoUf^  i  CV//244,  although  fomewhat 
ftrougcr,  13  ytt  fufceptible  of  a  plain  anfwer.  ift. 
It  was  a  cafe  without  circumdances,  and  there* 
fore  it  ^o^&  not  refemble  our  cafe.  2d,  It  was 
alfo  the  cafe  of  a  contia6l  executed,  and  not  exe- 
cutory :  which  latter  circumflance  the  court  feeiu 
to  have  thought  made  a  difference;  for  they  fay, 
in  the  case  of  m  ^ond^  the  circumftances  muft  be 
very  ftrong  to  produce  a  departure.  3d.  That 
cafe  proves  that  circumftances  may  controul  tho 
contrafl;  for,  in  addition  to  what  has  been  already 
tbfervcd,  they  fay,  that  the  circumftances  muft 
be  luch,  as  arife  in  the  contrail  itfclf:  which  is 
eia6lly  the  cafe  now  before  the  court;  becaufe  th^ 
circumftances  all  arofe  in,  and  were  part  of  the 
contra6t  itfelf,  or  were  clofely  connedled  wjth  it, 
4th,  In  that  cafe  a  new  day  of  payment  was  given, 
which  made  an  entire  new  contri46l;  and,  therefore 
the  court  obfervcd,  that  the  parties  might  have  in* 
creafed  the  fqm,  on  account  of  the  depreciatioRt 
Under  this  idea,  parol  evidence  of  the  old  debt 
would  have  been  wholly  repugnant,  and  therefor^ 
waft  clearly  inadmiffible* 

The  decifions  then  being  out  of  the  way,  the 
cafe  ftands  cm  the  broad  principle,  which  deter- 
mines that  a  latent  ambiguity  maybe  explained  by 
evidence  de  bors  the  writing.  C>f  courfe,  as  fuch 
an  ambiguity  exifts  in  the  prefent  cafe,  it  is  liable 
to  the  influence  of  parol  evidence.     Which  th^re* 
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Commonw'hh    fore  is  clearly  admiflible:  cfpecially,  as  it  waa  an 
Hfs  executory  contrail;    which  it  has  been  decided  is 

Bcaumarcbaif    liable  to  an  explanation  by   tcftimony  aliunde. — ^ 
Fleming  vs.  Willis^  in  this  court.  * 

As  t*the  feconds 

The  circumftanccs  are  external,  and  internals 
The  external  are. 

That  Chevallie  was  a  foreigner,  unacquainted 
with  our  language,  and  internal  affairs:  He  muft 
therefore  have  dealt  for  fiich  money  as  he  was  ac- 
quainted with:  Which  was  fpecie  only;  for  paper 
was  unknown  to  his  own  country;  and  therefore 
paper  bills  would  have  been  of  no  ufe  there.  Con* 
iequently,  if  we  fuppofe  him  to  have  been  con- 
trafting  with  a  view  to  advantage,  we  cannot  pre- 
fume  him  to  have  fold  for  a  medium^  which  would 
have  been  of  no  ufe  to  him.  Standing  as  he  did,  the 
only  enquiry  he  had  to  make  was,  what  proportion 
a  Virginia  milling  nominally  bore  to  a  French  liv* 
re,  fuppofing  the  media  the  fame  ;  and  not  what 
was  the  relative  value  of  the  Virginia  paper  (hil- 
lings compared  to  a  French  specie  livre.  Accord- 
ingly he  appears  to  have  a6ledbpon  that  principle: 
fince  he  refufed  to  deal  for  paper  money;  and  when 
the  merchants  offered  4/  6^/  fpecie,  he  rejefled  it^ 
becauie  be  could  get  more  of  the  ftate ;  which 
eould  only  have  been  true  of  fpecie,  becaufe  the 
dollar  of  paper  money  was  worth  lefs  than  the  4/, 
(>d.  f|  ecie.  Another  decifive  circumftance  is,  that 
the  loffl,  which  would  otherwife  have  been  fu(lain-r 
ed,  would  have  been  immenie.  For  the  price 
agreed  to  be  given,  if  reduced  by  the  fcale,  would 
have  been  lefs  than  xht  prime  cost  in  France;  and 
the  freight  here,  as  the  resolution  of  the  commit- 
tee of  the  Legiflature  dates,  was  equal  to  the  prime 
coft.  So  that  the  value  of  the  whole  cargo,  and 
more,  would  have  been  funk.  A  contraft,  which 
no  man  in  his  fenfes,  can  be  prefumed  to  have  en- 
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tereJ  into  ;    efpecially,    when  it  was  in  his  power   CommonwMth 
to  hav;i  made    one  with   the  merchants,     which  '^'^' 

would  have  b3t;n  really  tcneficiui.    But  thia  is  not   ^^^^^^ 
all;  Chevallje  wus  a   nier^  agent  fcrBeaumarchais,  '~^"'      _ 

wUo  wanted  the  proceeds  of  the  cargo  to  n.ake  ufe 
of  in  Frjr.cci  2i^^^>  as  paper  bills  would  net  have 
anfwereJ  that  purj.ole,  it  cannot  be  prcC. mcd  that 
h^  would  have  fo  far  ab:;ncioned  tho  intereli  of  his 
employer,  as  to  facrifice  his  projerty  fcr  an  artir 
cle,  wh:ch  would  havd  been  ufeiefs  to  him.  It 
cannot  be  prefunied^  thai  be  wct  l^M.ave  fiiithleffi^ 
ly  ref^fed  4/.  6t/.  fpecic,  and  tah.cn  6s:  paper  j 
whioli  was  not  worili  more  ilan  130.  This  conduft 
couIJ  not  ha7o  bwcn  juftlficJ,  1  ut  w  ould  have  fub-^ 
jef\ed  him  to  th--  action  of  ]J..^an*arciiais ;  and, 
therefore,  m*  l)ls  integrity  had  not  cperated,  hi* 
feaxs  woaldf 

So  much  for  the  external  circumftances;  which 
clearly  prove  that  fpetie,  and  not  paper,  was  con- 
templated by  the  parties. 

The  internal  circumftances  are,  the  mention  of 
six  shillings^  inftead  of  a  dollar^  the  term  thenge- 
ner;:lly  in  ufe  :  which  looks  as  if  a  diftincflion  wa» 
i.itendtfd,  and  that  the  term  was  und^rftood  to  ap- 
ply to  a  different  medium^  than  that  of  the  paper 
dollar.  Accordingly,  in  all  the  accruals  icated 
on  both  iidcs,  the  tern  isprefe  rved:  Fir  Cheval- 
lic  in  the  account  dated  by  him,  takes  a  diftinflioi^ 
between  the  silver  of  Virginia^  and  the  money 
coined  ^ paper  in  Virgina:  And  whvn  he  cornea 
to  ftrike  the  balance,  ne  does  it  in  silver.  Ano- 
ther circumftance  is,  that  the  payn.ent  was  to  be 
pDitponed;  for  the  money  was  to  rtmain  with  the 
ftate,  until  called  fori  A  part  of  the  contraft 
which  certainly  never  would  have  been  made,  if 
paper  money  was  to  have  been  received,  ift  Be* 
caufe  a  more  fecurc  period,  for  returning  the  pro* 
ceeds  to  France,  was  not  likely  to  have  happened 
foon,  as  the  cargo  was  brought  in  an  armed  fhip, 
which  promifed  more  than  ulual  fecurity*    ^d  B^- 


•3* 


OCTQBE.R  TERM 


Btauinarchais 


Cominoiiw'Uh  c^ufe  the  ftkte,  having  plenty  of  paper  money, 
would  not  have  flood  in  need  of  credit.  Of  coui  ie 
it  mull  have  been  poiiponed,  until  the  ftate  fliould 
be  able  to  obtain  ipeciej  which  it,  then,  had  not: 
for,  as  the  paper  money  was  already  depreciated^ 
and  rapidly  depreciating^  poftponing  the  payment  of 
that  medium^  was  to  hazard  the  whole  value  of  it« 

But  it  is  afked,  why  if  6  s.  fpecie  was  intended^ 
and  tobacco  only  worth  20  s.  fpecie,  he  {hould  a- 
gree  to  give  /I  4  per  cwt.  for  tobacco?  This  quef« 
tion  is  anfwered  by  another;  namely,  Why,  if  the 
tobacco  was  worth  more  than  ;f  4  of  paper  money 
per  cwt,  did  the  ftate  agree  to  take  that  fum 
for  it  ?  The  public  officers  were  as  much  boun<l 
to  fave  the  difference  to  the  ftate,  as  Chevallie  to 
his  principal ;  which  (hewsi  that  the  parties  had 
motives  for  it,  and  thefe  will  be  explained.  In 
the  firft  place»  the  high  price  of  tobacco  in  France, 
juftified  it;  and,  therefore,  for  the  fake  of  the  whola 
contrail}  he  agreed  to  make  a  facrifice,  upon  the 
tobacco.  Chevallie  was  connedling  and  weighing 
the  different  offers  which  had  been  made  him  toge- 
ther; and  by  this  means  he  found  the  refult  would 
the  favourable  to  him.  Thus  48.  6d.  was  about 
the  true  value  of  the  cargo,  and  6  s.  above  it ;  fo 
20  s.  was  the  true  value  of  the  tobacco,  and  £4, 
above  it.  But  becaufe  he  was  to  get  an  excefs  on 
the  price  of  the  cargo,  he  could  afford  to  give  the 
excefs  on  the  price  of  tobacco.  Of  couric,  this 
was  a  mode  which  was  agreeable  to  both  parties. 
For  it  accommodated  the  ftate,  without  their  mak- 
ing an  apparent  diftin6\ion  between  fpecie  and  pa- 
per money,  fo  as  to  contribute  to  the  depreciati- 
on of  the  latter:  and  it  gave  to  Beaumarchais  the 
value  of  his  cargo  certainly,  with  a  profpeft  of  ad- 
vantage from  the  fules  of  the  tobacco,  in  France. 
The  propriety  of  thefe  remarks  will  appear,  from 
the  foUoyiring  eftimates: 
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The  value  of  td9,Si4  liv,  at  (s.  pr.  lirr.  is  >C»4»>947     9  ^    Common wMth 

The  TAloe  of  So9,ti4  liv,  at  4/i  pr.  livr.  if     179.817    10  I    ^        '*'"'.. 

,  Bcaum  Archil* 

Tbt  diifcrencc  in  Virginia  currency  is       £   63,119  19  5  ▼      "^ 

to  b«  accouiiua  tor 

VSThich  is  done  as  follows : 
The  raluc  of  ao«o  hhds.  tobacco  at  £4,  is  ^f  0,000  o  o 
I>edB6l  the  real  value,  equal  to  1-4,  or  90/;  is  so, 000   o  o 
Odxocd  by  the  State  oa  the  Tobacco,  £  60,000   o  4 

From      £  ^3«tz9  '9  5 
Take  So>ooo    0  o 


Gained  by  Beaiimarchais,  1    ^ 
by  the  4/inttead  of  4/8     J   *»  ^''•^  *9  5 
Virginia  currency. 

And,  if  to  this,  the  profpe6l  of  an  advantage* 
cms  fale  of  the  tobacco  in  France  oe  added,  there 
will  l>e  found  no  reafon  to  wonder,  at  the  fuper- 
cargo's  contra Aing  to  allow  £  4,  for  the  tobacco ; 
becaafe,  inftcad  of  lofing,  he  became  an  adaal 
gainer  thereby.  As  little  is  it  to  be  wondered  at, 
that  the  ftatc  contra6led  on  thofe  terms.  For  they 
loft  nothing  by  it;  as  the  excels  of  the  6s  was  funk 
in  the  price  of  the  tobacco,  and  they  gained  a  cre- 
dit for  the  fpecie,  without  difcovering  a  diftin6li- 
on  between  the  two  circulating  mediay  that  might 
affect  paper  money;  which  was  an  object  of  impof- 
tance  to  the  government.  Since,  befides  that  the 
immediate  poffeffion  of  fuch  a  cati^o  was  extreme- 
ly defirable,  the  merchants  would  otherwife  have 
bought  it  up,  and  fold  it  to  the  ftate,  at  an  advanc- 
ed price ;  or  Chivallic  would  have  gone  to  Congrefi 
with  it;  from  which  he  had  been  with  difficulty  di- 
verted, at  firrt,  by  the  preffing  entreaties  of  the 
government. 

Bat  it  is  faid  that  ^1,300  paper  money  was  ac« 
tually  reccivedt  This  however  proves  nothin'g;  as 
it  was,  {probably,  in  fmall  fums,  drawn  for  little  con- 
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tingent  charges  for  the  fliips  ufe,  whilft  (he  la^^  irt 
the  country,  and  no  eftimate  or  liquidatioD  of  itt 
value,  made  at  the  time;  or,  on  account  of  its  inflg- 
nificance,  perhaps,  intended;  EfpeciaJly  as  the  go* 
vernment,  which  was  defirous  of  concealing  a  dif- 
tinflion  between  the  two  medca  in  the  main  con* 
tradl^  iVtJuld  fcarcely  have  confentcd  to  acknow- 
ledge it,  by  adjufting  too  little  payments. 

The  refult  is,  that  each  party  had  views,  in  ar- 
ranging the  contract,  upon  the  principles  they  did. 
For  both  were  accommodated.  The  ftate  loft  no- 
thing by  the  6  s.  becaufe  it  was  made  up  to  them 
in  the  price  of  the  tobacco.  And  Beaumarchais  was 
to  lofe  nothing  by  the  tobacco:  becaufe  he  receiv- 
ed it  in  the  68,  with  the  profpeft  of  ulterior  ad- 
vantages, in  the  fales  of  the  tobacco. 

This  way  the  contra6l  is  intelligible,  and  con- 
liftent  with  liberal  views  of  advantage,  on  both 
iides:  But  the  other  woiild  be  a  proof  of  illibera- 
lity  in  the  government,  and  of  folly,  or  wiclced- 
nefs,  or,  perhaps, -of  both,  in  the  fupercargo.  In 
fuch  a  cafe,  reafon  didlateJi,  that  we  fliould  adopt 
that  which  is  moft  agreeable  to  juftice  and  good 
ifenfe. 

I  conclude  therefofe  that  the  evidence  and  cir- 
tumftances  clearly  prove  that  it  was  a  fpecie  con* 
trad. 

II.  But  if  this  was  not  To  plear  upon  the  evi- 
dence, and  the  principles  of  general  law,  it  would 
\}t  plain  under  the  laft  chufe  of  the  fcaling  a6l ;— p- 
which  en^i^s,  '*  that  where  circumftances  arife 
**  which  would  render  a  determination  agreeable 
**  to  the  fcale  unjuft,  th^  court  (hall  award  fuch 
"judgment  as  to  them  (hall  appear  juft,  and  equi- 
"  table.'* 

This  neccffaril}^  introduces  the  parol  evidence  5 
for  it  gives  the  court  jurifdi6lion  over  the  circum- 
fttnc^i.    But,  in  order  to  judge  of  the  circuaaftan- 
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ce«,  the  court  mnft  know  them:   .  And  in  order  to    Commonw'lth 
flieiv  them   to  the  courts   parol  evidence  raiift  be   ^      '^^  .  . 
received.  y^'^'"'' 

This  brings  all  the  circumftances  before  the 
court ;  and  then  the  claufe  of  the  aft  ftriftly  ap- 
plies. 

1.  Becaufe  Chevallie  loft  an  opportunity  of  mak^ 
ing  a  contradl  for  fpecie,  with  the  merchants;  and 
therefore  he  ought  not  to  be  injured  by  the  con- 
trad  with  the  Aate.  For  that,  in  language  of  the 
«6t,  would  render  the  determination,  according  to 
the  fcale,  unjuft. 

2.  Becaufe  a  fcttlement,  by  the  fcale,  would^ 
not  only,  deprive  the  feller  of  gain,  but  would  fub- 
jeA.him  to  a  very  heavy  loft:  Since  he  would  lofe 
more  than  hit  whole  cargo. 

3.  Becaufe  the  parties  do  not  appear,  to  have 
contemplated  depreciation  at  the  time,  and  to  have  \ 
allowed  a  greater  price,  with  that  view.  For  Che- 
vallie propofed  to  deal  by  his  invoice,  to  take  the 
prime  coft  and  freight,  with  a  profit,  not  equal  to 
what  was  ufually  demanded.  But,  he  will  get 
neither  cofts  or  charges,  if  it  be  fcaled ;  for  both 
will  be  funk:  Which  would  be  unjuft,  and  there- 
fore, according  to  the  aft,  the  contrail  ought  to  be 
fettled  by  equity. 

4.  Becaufe  the  real  juftice  of  the  cafe  is,  to 
give  what  the  goods  might  have  been  fold  for  here. 
Becaufe  the  ftate  ought  not  to  have  them,  forlefs 
than  they  were  worth  ;  nor  Beaumarchais  to  get 
more*  This  worth,  was  the  coft  and  charges, 
with  a  reafonable  profit:  And  that  was  actually 
offered  by  the  merchants.  Which  decides  what 
ought  to  be  allowed,  under  the  a(5l. 

5.  Beeaufe  the  public  agent  made  Chevallie dif- 
count  the  boxes  of  cards,  which  were  retained, at 
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four  dollars  for  one.  But  that  couU  not  he  juft  for 
the  State,  which  would  not  be  equally  juft  foi* 
Beaumarchais:  and  therefore  if  a  difcount  was 
made  for  the  benefit  of  the  ftate,  equity  demands 
that  it  fhould  be  for  Beaumarchais  likewife. 

In  fine,  the  court  ought  to  confidcr  only  what 
Would  be  ftri6l  moral  juftice  between  the  parties^ 
without  regard  to  the  technical  rules  of  law,  or 
even  thofe  which  have  been  adopted  in  a  court  of 
equity,  l^ot  the  a6l  gives  greater  authority  than 
a  court  of  equity  has  ever  exercifed:  Becaufe  that 
court  muft  follow  the  law;  but  here  the  court  is 
exprefsly  exempted  from  fuch  neteflity,  and  is 
left  to  decide  according  to  the  broad  principles  of 
juftice. 

The{*e  obfervations  are  illuftrateS,  confirmed^ 
tind  extended,  by  the  decifions  which  have  taken 
jplace  in  this  court.  For,  in  the  firft  place,  it  has 
been  decided,  That  the  court  may  inquire  into  the 
circumftanccs,  and  from  a  view  of  thcm^  determine 
whether  an  adherence  to  the  fcale  would  be  unjuft^ 
and  if  fo  to  fubftitute  another;  nay,  that  a  jury  might 
do  it  on  evidence  of  the  intention  of  the  parties : 
That  parol  evidence  would  be  fufficientt  and  That 
if  the  contrail  was  to  be  performed  at  a  diflant 
period,  that  was  an  evidence  of  a  Cpecie  cen- 
tral, which  would  prevent  the  operation  of  the 
fcale.  Watson  vs.  Alexander^  i  Wash.  353»— 4* 
But  the  cafe  goes  further,  and  declares,  that  the 
**  contrafcls  of  men  (hould  be  governed  by  the  com- 
"  parative  value  of  paper  to  fpecle,  as  they  undef- 
*'  ftood  it,  when  thofe  contrails  were  entered  into ; 
"  and,  if  that  be  more  or  lefs  than  the  rate  at 
**  which  the  fcale  afterwards  fettled  it,  the  latter 
**  ought  not  to  be  a  rule  for  them.  Circuraftances 
**  therefore  tending  to  elucidate  their  ideas  upon 
**  this  fubjedl,  colle6led  from  their  expreflSons  in 
**  the  treaty,,  the  general  opinion  of  the  parties 
**  and  of  others  in  the  neighborhood,  at  the  tinje, 
*^  and  fuchlike,  feem  to  be  what  the  law  contemplates 
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^  lii^d  can  be  only  coIle£ted  from  parol  teftimony:'    CommonW*lt!i 
Which  is  a  full  authority,  that  the  real  juftice  of 
the  caule  is  to  be  attained;  and  that  what  it  is  muft 
be  decided  by  the  circumftances,  (hewn  by  parol 
t^filimony. 

But  it  has  been  decided,  that  a  contra(5l  of  this 
klatt  was  not  within  the  operation  of  the  fcale. 
For  in  Hill^  &c.  vs.  Soutberland^  I  Wash.  128,  it 
Wis  he!a,  that  imported  goods  were  not  within 
the  adl,  The  words  of  the  court  are  :  **  We  art 
"  of  opinion,  that  the  Ifcgal  fcale,  fo  far  as  it  ope- 
"  rates  in  the  years  1777  and  1778,  is  not  a  juft  one 
**  in  itlelf,  not  correiponding  with  the  general 
"  opinion  of  the  citizitns  at  the  time,  as  to  depre- 
"  ciation,  nor  does  the  scatcy  at  any  period^  give 
"  a  proper  rule  for  Jixing  the  price  of  imported 
^^  goods ^  which  was  influenced  by  the  expence  and 
"  riik  of  importation,  as  well  as  by  the  deprccia- 
**  tion  of  the  paper  money.**  Which  decides  the 
queftion  completely;  and  proves,  that  this  contraft 
being  for  imported  g:)ods  could  not  be  foaled* 

III.  The  ftatement  by  the  Solicitor  does  not 
bar  the  claim  ;  becauTe  tt  was  a  Reference  by  the 
Executive,  without  the  confent  of  the  agent  of 
Beauinarchais.  It  was  meant  as  an  edimate  for 
the  ufe  of  the  Executive  only,  and  was  not  intend* 
cd  to  bind  either  party.  Of  courfe  it  has  no  ope- 
ration. 

But  under  another  point  of  view  this  fettle- 
ment,  as  it  is  called,  does  not  afFedl  the  cafe ; 
namely,  that  his  province  was  not  to  decide  upon 
claims,  but  merely  to  folicit  them.  He  was  not 
judge  in  any  fenfe,  but  a  profecutor  altogether. 
And,  as  to  the  words  of  the  aft  whic^  relate  to 
the  fums  due  from  the  public,  they  only  mean, 
that  they  fliould  report  the  ballances  as  they  ap^ 
pear  on  the  public  books,  and  not  thole  which  he 
has  decided  on  to  b«  juft.  In  fliort  it  was  like  mak- 
ing out  the  eftiraattes,  for  the  fcrvice  of  the  cur- 
rent  yean 
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Comnq«ii*ltb  IV.  The  Court  of  Chancery  had  jurifdiflion  t 
Bcaumivliais  ^^^  ^^®  terms  of  the  6th  feftion  are  extenfive 
.  enough  to  include  every  cafe ;  and  exprcfsly  fabjc6l 
tke  State  to  the  jurifdi6lion  of  the  courts.  The 
words  are,  "  Where  the  Auditor  afting  according 
"  to  his  difcretion  and  judgment,  ftiall  difallow, 
"  or  abate  any  article  of  demand  againft  the  com- 
"  monweakh,  and  any  perfon  fhall  think  him- 
^'  felf  aggrieved  thereby,  he  ftiall  be  at  liberty  ^a 
**  petition  the  High  Court  of  Chancery,  or  the 
**  Diftri(Sl  Court  holden  in  the  city  of  Richmond^ 
**  according  to  the  nature  of  his  cafe,  for  rcdrefs^ 
"  and  fuch  court  (hall  proceed  to  do  right  thereon; 
**  and  a  like  petition  fliall  be  allowed  in  all  other 
'*  cafes,  to  any  perfon  who  is  entitled  to  demand 
**. againft  the  commonwealth,  any  right  in  law  or 
**  equity."  This  claufe  appears  to  embrace  every 
cafe  that  can  be  conceived;  and  to  leave  nothing 
for  ingenuity  to  exert  itfelf  upon.  The  language  of 
thefecond  feftlon,  whichwas  relied  on  by  the  attor- 
ney general,  makes  no  difference,  i  ft,  Becanfe  the 
power  of  government  to  contra6tj  at  all,  originat- 
ed under  a(5lfi  of  aflembly;  and  therefore  it  is  within 
the  very  letter  of  the  law.  ftd,  Becaufe  the  latter 
p^rt  of  the  6th  fed^ion,  as  juftobferved,  includes  all 
poflible  cafes.  For  there  the  exprelTion  is  not  confin- 
ed to  any  z6i  of  the  Affembly,  if  that  were  the 
true  reading  of  the  2d  fedlion,  but  it  is  extended 
in  all  cafes;  to  any  perfon  who  is  entitled  to  de- 
mand againft  the  Commonwealth,  any  right  in 
iav)  or  equity;  Terms,  than  which,  nothing  can 
be  more  comprehenfive;  and  therefore  it  would  be 
a  wafte  of  time  to  difcufs  them. 

But  then  it  ;$  faid,  that  the  claim  is  barred  by 
the  dccifion  of  the  Aflembly.  That  however  is 
not  correft ;  io\  the  word  har^  always  means  the 
decifion  of  fome  arbiter  between  the  parties: 
Whereas,  this  is  a  refufal  to  pay  by  the  debtor. 
Befides  it  is  not  even  the  decifion  of  the  whole 
AflVmbJy:  but  only  of  one  branch;  and  therefore 
it  has  no  force  according  to  the  conftitutioji ;    be- 
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taufe  both  houfes  rauft  concur  in  order  to  give  va«  Comtaonw'It 
lidity  to  any  le:'illiiiive  aci,  Airain,  the  Leeifla-  ^  '*'''.. 
turc,  by  rwtuliug  to  do  any  thing,  left  the  caie  un-  -"  "**'^**^' 
altered:   And  iherefore  if  the  Auditor  would  have  ^^ 

been  authorizeU,  if  no  petition  had  been  prel'ented 
to  the  A(TLii.bI , ,  iic  was  authorized  afterward*.  For 
the  Legiilaturc>  by  rtfuiing  to  make  a  new  law,  did 
not  alter  the  old  one^ 

With  refpe6^  to  interefl,  if  the  principal  be  due, 
intereft  is  aue  alio:  Aud  therefore  the  decree  is 
light  in  that  reipe6l  likewife^ 

Hay  contra.  The  decifion  of  the  Auditor  ought 
not  to  have  been  reverfed.  He  refufed  to  enter 
into  a  new  invelligation  juftly  ;  becaufe  the  Solici- 
tor had  fettled  the  account  before ;  and  therefore 
he  had  no  authority  to  unravel  it,  but  was  bound 
by  that  Oatemtnt.  For  he  is  only  authorized  to 
fettle  unliquidated  accounts,  and  not  thofe  which 
have  been  adjufted  before.  A  contrary  interpre- 
tation would  convert  the  Auditor  into  an  appellate 
judge,  and  would  not  only  prevent  accounts  from 
ever  being  clofed,  but  would  totally  deflroy  the 
effefl  of  the  adl  of  limitations  in  fuch  cafes  ;  for 
if  no  previous  defciilons  are  to  be  final,  without 
the  judgment  of  the  Auditor,  and  an  appeal  is 
to  lie  from  his  fenCence,  the  a6l  of  limitations 
can  never  begin  to  run,  until  his  defcifion  is 
had|  fo  that  no  length  of  time  will  bar  a  claim. 
It  follows,  then,  that  the  Auditor  was  corre6l,  in 
refuting  to  enter  into  a  new  examination,  notwith- 
ftanding  the  words  aU  other  cases  in  the  6th  fe6U- 
on  of  the  a6l  of  1792,  Rev.  cod.  147;  for  thofe 
words  were  plainly  intended  to  apply  to  cafes,  not 
of  a  pecuniary  nature.  The  fcttlement  of  the  So- 
licitor was  final;  and  no  appeal  lay  from  his  judg* 
ment.  Cbanc.  rev,  i33«  He  was  direfted  to  fettle 
the  apcQunts  ;  the  flate  agent,  and  the  agent  for 
Beaum^rchais  were  both  prefent;  no  ob}e£Vion  was 
made  to  the  fcale,  although  the  agent  of  Beaumstr* 
chais  did  ob]e6l  to  th(^  denipie^cy  on  the  tobacco; 
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Beaatnarchais 


the  account,  as  fettled,  ^as  afterwards  carried  to 
the  Executive,  for  their  approbation  ;  and  ten 
years  elapfed,  before  any  application  Was  made  tO) 
the  Chancellor.  It  is  therefore  too  much  to  fay, 
that  a  re-eramination  of  accounts  ought  now  to 
take  place ;  for^  if  an  account  is  not  recently  ex- 
cepted to,  it  is  prefumed  to  be  acquiefced  in, 
Ati-  344«  Which  prefumption  ought  the  rathef 
to  be  made,  becaufe  all  accounts  between  the  (late 
of  Virginia  and  the  United  States  are  n^w  clofed; 
and,  therefore,  if  the  appellee  fliould  fucceed, 
the  State  will  lofe  the  money,  without  any  oppor- 
tunity of  redrefs,  owing  to  the  fupinenefs  of  Beau- 
roarchais,  in  not  afTerting  his  claim  at  an  earlier 
period.  The  decifions  of  the  legiflature  preclude 
all  judicial  enquiry.  Before  the  year  1780,  the 
^ffcmbly  were  the  only  tribunal,  and  the  jurifdic- 
tion,  which  was  afterwards  given  to  the  courts^ 
was  concurrent  only;  for  the  word  ufed  is  may  / 
a  term  which,  by  no  means,  excludes  the  cogni- 
zance of  the  other  tribunal.  Befidcs  it  is  univer- 
fally  true,  that  when  the  Legiflature  t&L  within 
the  limits  of  their  conftitutional  power,  no  other 
tribunal  can  fay  that  they  have  done  wrong.  In 
the  prefent  cafe  it  never  could  have  been  intended 
to  give  the  courts  power  to  controul  the  concur- 
rent afts  of  the  Legiflature;  and  much  lefs  to  give 
tFre  party  the  benefit  of  two  trials;  one  by  the  Af. 
fembly,  the  other  by  the  Courts.  The  appellees 
aflt  of  the  Courts  to  fay,  that  an  a6l  fliall  be  done, 
which  the  Legiflature  faid  fliould  not  be  done: 
which  wtmld  be,  to  put  the  authority  of  the  Court 
above  that  of  the  Legiflature.  If  a  judgment  had 
been  given  in  the  cafe;  by  any  other  court,  it  Would 
htive  been  a  clear  bar  to  the  fuii  in  the  Court  of 
Chancery,  and  therefore,  a  foritoriy  the  decifion 
i*f  the  Legiflature  ought.  Ofherwifc  more  ref- 
pf  ft  will  be  given  to  the  adb  of  a  CoU  rt,'  *  than  to 
thofe  of  the  Legiflature;  and  the  deidfionii  of 
'a  Court  will,  in  effeft,  repeal  a  law.  Thecoritraft 
iras  clearly  liable  to  be  ftaled.  For  the  word* 
^f^tew  that  current  mdney  was  intended^  atxdtf  foit 
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was,  neceflarily,  fubjed  to  xbt  fcale.  Had  fpecie 
betn  meant,  it  would  have  been  io  exprefTed;  fuch 
an  important  flipulation  never  would  have  be«n 
omitted;  bccauie  it  would  have  been  one  of  tba 
iDoft  efTential  parts  ef  the4>argaia«  But  the  rec^p*- 
tion  of  the  j^ijoo,  in  paper  money,  ii  decifivei 
and  (hews,  very  clearly,  that  Chcvallie's  own  id^a 
was,  that  the  contra^  was  (or  the  conimon  cur* 
rency  of  the  country.  Thefe  arguments  receive 
additional  weight,  when  it  is  confidered,  that,  at 
that  time,  there  was  no  fpecie  in  the  treafury,  or 
in  the  country,  even ;  and  therefore  is  it  iuipoffible 
it  Should  hare  been  contrafled  for.  The  govcro* 
ment  muft  have  forefeen  ^heir  own  inability  to 
raife  it ;  and  Chevallie  the  total  impofTibility  of 
their  procuring  it«  There  is  nothing  in  tbeobje<^ 
on  that  the  ofief  of  the  merchanu  would  have  been 
better;  becaufe  Chevallie  knew  nothing  of  thenv 
and  therefore  did  not  care  to  contra6l  with  them, 
as  not  knowing  whether  they  might  be  fafely  truft* 
ed.  There  is  nothing  in  the  cafe,  then,  which 
ought  to  exempt  it  from  the  operation  of  the  fcales 
for  that  would  be,  to  let  the  parties  loofe  from 
their  contra6l,  contrary  to  the  intention  of  the  A^i; 
which  was  only  to  allow  a  departure,  where  the 
circumftances  rendered  it  neceflTary.  %  Wash*  36, 
300,  301. 

WxcKHAM  for  the  appellee*  It  cannot  be  doubt* 
ed  that  an  appeal  lay  in  this  cafe  from  the  deciiioii 
of  the  Auditor ;  and  that  tho  Court  of  Chancery 
bad  jurifdi£lion  of  the  caufe,  Chan*  rev.  84,  Re9. 
C9d.  148.  The  language  of  thofe  a£lt  ilearly  com- 
prehend the  cafe;  and  where  the  words  ^re  pUin^ 
artificial  rules  of  conftru£lion  are  never  reforted 
ta»  States,  as  well  as  individuals,  are  boned  to 
do  jultice;  but,  as  they  may  fometimes  miftabe  it, 
there  is  great  propriety  in  having  a  tribunal  pro*- 
perl^  authorized  to  decide  between  the  parties; 
and  It  was  with  this  view  that  the  law,  allowirig  an. 
s^ppeal  from  the  judgment  of  the  auditor,  was  mado; 
which  embraces,  and  was  intended  to  imborace, 
every  controrerfy  of  a  pecuuiary  nature  betwaen 
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Goramoiiw*lt!i    the  ftate,  and  an  indivldaal.     The  ftatcment  h 
the  Solicitor  was  no  barj  for  the  atl  of  AflVmbly, 
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Beaumarchais 
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which  cor.ftituted  htm,  did  not  mean  to  make  his 
fentence  definitive*  He  was  a  mere  ailiftant  to  the 
attorney  general  and  other  officers,  but  was  not 
authorized  to  fettle  the  claims  of  creditors;  for 
that  was  the  proper  bufinefs  of  the  Auditor.  The 
words  of  the  a6l,  which  relate  to  the  fums  due 
from  the  (late,  only  meant,  that  the  Solicitor 
(hould  fend  an  eftimate  to  the  Afiembly,  in  order 
that  they  might  know  what  fums  to  appropriate. 
In  the  prefent  cafe  the  reference  to  him  was  only 
to  enable  the  Eicecutive  to  form  fome  judgment  of 
the  anfwer  they  ought  to  give  to  thofe,  who  appli- 
ed for  the  money;  and  neither  did,  or  was  meant 
to,  bind  any  body.  There  is  no  ground  for  the 
argument,  that  the  fettlement  was  acquiefced  in  ; 
for  it  does  not  appear  that  La  til  ever  faw  the 
ftatement.  It  was  faid,  that  the  decifion  of  the 
Executive  was  a  bar :  But  the  firft  anfwer  is,  that 
there  never  was  a  decifion  by  that  body  ;  and  the 
next  is,  that  the  Executive  had  no  authority  to 
decide  upon  it ;  and  confequently  no  opinion  of 
theirs  could  prejudice  the  claim.  It  was  alfo  faid 
that  the  decifion  of  the  Legiflature  precluded  any 
further  iuveftigation :  But  they  did  not  a6l  in  a 
judicial  capacity  ;  their  funfUons  are  Legiflative 
only,  and  not  Judicial  r  For  the  conftiiution  has 
wifely  faid,  that  the  Legiflative,  Executive,  and 
Judiciary  departments,  (hall  be  feparate  and  dif* 
tin6l;  fo  that  one  cannot  exercife  the  powers  be- 
longing to  another.  In  a  Judiciary  point  of  view 
therefore,  the  cafe,  when  before  the  Afiembly  i 
was  coram  nonjudiccm  Again,  the  legiflature  were 
parties  to  the  controverfy,  and  therefore  could  not; 
decide  it.  But  the  words  of  the  adls,  concerning 
the  Auditors  office,  put  the  matter  beyond  queftion, 
for  it  would  be  abfurd  to  fay,  that  the  court  might 
decide  between  the  (late  and  an  individual,  and 
yet,  that  it  could  not  decide  againd  the  pretenfi* 
ons'of  the  (tate.  Befides  if  the  Legiflature  could 
•  *  Chancery  r«^.  13^. 
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cxcrcife  Judicial  powers,  it  would  be  requifite  that 
both  branches  (hould  concur.  But  here  only  one  of 
them  has  a<5ledi  and  therefore,  even  under  that  point 
of  view,  the  refolutioa  has  no  operation.  It  it  cleaf 
however  that  they  had  no  Judical  power,  nor  could 
ihcy  take  away  averted  right,  by  any  ex  past  fa&o 
law.  Turner  vs.  Turner*s  executors,  1  Wash,  139* 
Upon  principle,  therefore,  the  refolution  of  t^ 
AfTembly  did  not  bar  the  right;  and  fo  it  has  beea 
decided  in  this  court,  The  Auditor  vs.  WaltoHj  at 
the  laft  term.  The  fcal^  of  depreciation  does  not 
affefl  the  cafe.  For  Beuumarchais  wai  a  foreign- 
and  contrafling,   on  equal  terms,   with  the 
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State ;  of  cQurfe  he  was  not  bound  by  the  laws  of 
Virginia,  made  pofterior  to  the  contradl ;  becaufe 
not  being  a  citizen,  and  dwelling  abroad,  he  caa« 
not  be  prefumed  to  have  aflented  to  it.  But  the 
96I  does  not  appear  to  have  contemplated  the  cafes 
of  the  commonwealth  i  which  are  not  cxprcflly 
named;  and  as  on  the  one  hand,  the  commonwealth 
w  juld  not  have  been  bound,  by  fuch  an  a£l,  if  it 
hid  bei^n  difadvancage^us  to  )mt^  fo,  on  the  other, 
ihe  ought  not  to  take  th^^  benefit  of  it,  when  it 
would  be  advantageous  to  her.  It  never  was 
the  intention  of  the  Legiflature  that  the  iale  of  im- 
ported goods,  under  circumftances  like  the  pre-r 
fent,  (hould  be  fubjefl  to  the  fcale  of  depreciation; 
which  would  be  too  fevere  in  its  effefi,  where  the 
paper  money  price  was  never  arbitrary,  and  was 
always  intended  to  bear  a  juft  relation  to  the  a£la- 
al  fpecie  prige  paid  for  them  in  Europe.  It  would 
therefore  be  very  harfli  to  regulate  them  by  a 
fcale,  which  was  intended  to  apply  to  arbitrary 
cafes,  not  founded  upon  any  fuch  relation.  That 
the  relative  price  was  in  view,  at  this  time,  ii^ 
proved  by  the  circumftances.  For  Picket's  depc-. 
iition  (hews  that  Chevallie  was  offered  4/6  fpecie 
per  livre;  and,  therefore,  it  is  irapofiible  to  believe 
that  he  would  agree  to  take  lefs.  The  price  allow- 
ed for  the  tobacQO,  does  not  produce  the  effeft  con* 
tended  for,  upon  the  other  fide:  For  all  the  part^ 
of  the  contraft  were  confidcred  together;  and  ac- 


144 


OCTOBER   TERM 


CommonWith  cording  to  that  view  of  the  cafe,  nothing  would 
♦/.  be  loft,    but  Bcaumarchais  would  adlually  Lave 

Beaumarchait  gained  a  few  thoufand  pounds:  To  fay  nothing 
of  his  prefering  a  contrad  with  the  Sute-  It  is 
not  important,  that  fpecie  was  not  exprefTtd  in 
the  contraft:  Becaufe  the  public  would  naturally 
wifli  to  conceal,  and  not  to  proclaim,  the  deprc* 
ciation.  The  receipt  of  ^  1300  proves  nothing; 
It  was  a  trifle  in  itfelf;  and  might  have  been  receiv- 
ed to  pay  duties,  running  charges,  &c.  If  paper 
had  been  contemplated,  why  take  credit?  There 
was  paper  money  enough  in  the  Treafury,  or  more 
might  eaiily  have  been  emitted.  The  circiim- 
ftances  of  the  cafe  forbid  the  operation  of  the 
fcale;  becaufe  the  a£t  gives  power  to  the  court 
to  confider  the  intention  of  the  parties,  and  the 
hardlhip  of  the  cafe;  and  the  injuftice  of  the  fcale 
in  the  prefent  inftance,  would  be  extreme:  Where 
goods  of  this  nature  had  been  fent,  in  order  tu  fcrve 
America,  at  immenfe  expence,  trouble  and  peril; 
and  where  the  application  of  the  fcale  would  not 
leave  money  enough,  to  pay  the  prime  coft  of  th« 
articles. 


Randolph  in  reply.  The  Court  of  Chancery 
had  no  jurifdiflion;  becaufe  it  was  not  one  of  thofe 
cafes,  where  the  Legiflature  intended  an  appeal 
fliould  lie  to  the  Courts :  For  the  aft  of  1778  doe« 
not  include  it ;  and  the  firft  fe6lion  of  the  a^l  of 
1792  only  relates  to  cafes  growing  out  of  laws  or 
refolutions ;  and  the  fixth  to  cafes  not  pecuniary. 
The  Executive  had  already  decided  the  cafe;  and 
therefore  the  Auditor  could  not  admit  the  claim^ 
but  very  properly  rejected  it.  But  thedecifion  of  the 
Legiflature,  however,  was  concluflve;  and  it  never 
could  have  been  the  intention  of  the  law  to  enable 
the  Judiciary  to  difregard  the  judgment  of  the 
Aflembly.  But,  upon  the  merits,  the  cafe  is 
in  favor  of  the  commonwealth.  Beaumarchate 
was  as  much  bound,  by  the  fcale,  as  a  citi- 
zen ;  for,  if  he  came  here  to  contradl,  he  was  ne« 
ceflarily  bound  by  the  laws  of  the  country.    The 
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general  currency  of  the  country  was  contemplated 
in  the  agreement;  for  the  ftate  had  no  fpecie,  and 
therefore  could  never  have  meant  to  contradk  for 
it.  Befidei,  the  Executive  could  not,  by  law, 
have  contracted  for  fpeciej  and  public  officers  will 
not  be  permitted  to  make  illegal  contradlt,  2  T.  rep. 
27 1 •  If  fpecie  had  been  intended,  it  would  have 
been  exprefled;  and  at  any  rate  no  parol  evidence 
is  to  be  receivc^l.  Bogle  vs  FowieSy  i  Cali^  Z44«  &  i 
Wait.  78,  352,  194,  94.  Clinch  vs  Siipvfitb^  in 
this  court.  The  condu6l  of  Chevallie,  in  receiving 
the  £  1300  paper  money,  proves,  his  own  idea 
of  the  contradl :  No  obje6lion  to  the  depreciation 
was  made  before  the  Solicitor,  and  warrants  have 
iince  been  drawn,  according  to  that  fettlement* 
There  is  nothing,  in  the  cafe,  to  exempt  it,  from 
the  general  operation  of  the  law,  concerning  do* 
preciation ;  and,  therefore,  the  fcaie  was  proper- 
ly applied. 

Cur  sdv*  vult. 

ROANE  Judge,  This  caufe  has  been  rightly 
confidered  as  an  important  one :  Not  fo  much  on 
account  of  the  magnitude  of  the  fum  in  difpute  (for 
that  is  but  a  fecondary  confideration  with  every 
juft  government,  and  no  confideration  at  all,  with 
every  upright  judge)  as  on  account  of  certain  im- 
portant principles  involved  in  the  difcuffion,  and 
of  an  opinion  which  may  have  gone  abroad,  that 
the  honour  and  juftice  of  our  country  might  be  im- 
plicated. Whether,  and  to  what  extent,  fuch  aa 
opinion  may  really  exift,  at  this  time ;  or,  from 
what  fource  the  impreffions  lately  floating  in  the 
public  mind,  relative  to  this  caufe,  may  have  been 
derived ;  whether  from  the  incorred  allegation* 
of  interefted  parties,  (which  I  underftand  to  have 
been  even  carried  into  prints,)  or  otherwife,  I 
pretend  net  to  fay:  But  certain  I  am,  that  a  de- 
ciiion  founded  on  the  bafis  of  thofe  impreilions,  of 
which,  as  a  citizen,  I  could  not  be  entirely  igno^ 
rant,  would  be  ver\^  difTerent  indeed,  from  ene 
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Commonw'Ith  which  refults,  from  a  minute  and  oritical  invefliga- 

*'•'•  tion  of  the  contradl,  and  teftiraony  before  us. 

Beaumarchalt 

*-     ^  Many  important  points  have  been  made  in  the  dif- 

cuflion  of  this  caufe,  and  it  has  been  very  ably  ar- 
gued. If  I  (hall  pafs  over  fome  of  thofe  points,  in 
filence,  it  is  becaufe  I  deem  them  unncceffary  to  be 
decided:  If  I  fhall  pafs  over,  without  an  anfwer^ 
many  objeflions  which  were  taken,  it  is  by  no  means 
for  want  of  a  due  refped  for  the  gentlemen  who 
made  them;  but  on  account  of  that  prefTure  of  bu« 
finefs,  which  now,  as  often  heretofore,  compels 
me  to  give,  rather  a  general,  than  a  detailed  opi- 
nion, upon  the  cafe  before  me. 

However  unqueftionable  the  claim  of  this  com« 
monwealth,  to  unabridged  fovereignty,  as  at  the 
-date  of  this  contrail,  may  be:  However  clear  the 
poiition,  that  fuch  a  fovereignty  cannot,  without 
its  confent,  be  impleaded  before  any  human  tribu- 
nal; it  is  not  at  this  day  to  be  qucftioned,  (and  it 
has,  accordingly,  been  properly  conceded  for  the 
commonwealth,}  that  when  fuch  confent  has  been 
given,  through  the  legiflative  organ  of  our  govern- 
ment, the  obje6lion  on  this  fcore  mud  ceafe.  The 
only  queftion,  then,  on  this  part  of  the  cafe,  is, 
whether  by  a  fair  conftru6lion  of  the  laws,  a  cog- 
nizance of  the  caufe  before  us,  has  been  yielded  to 
this  court,  and  in  that  form  of  proceeding  which 
the  appellee  has  chofen  to  adopt* 

It  has  been  faid  on  the  part  of  the  prefent  ap- 
pellee,  that  this  foreigner,  claiming  the  benefit  of 
our  laws,  exiting  at  the  time  of  the  contra6l,  is 
not  bound  by  the  pofterior  laws,  becaufe  he  has 
never  aflented  thereto :  But,  in  fa3,  be  has  never 
aflented  to  any  of  our  laws^  and  it  is  not  on  ac- 
count of  fuch  aflent,  on  his  part,  that  he  is  bound 
by,  or  can  take  the  benefit  of,  them.  A  better  ob- 
jedlion,  on  his  part,,  would  be,  that  the  aft  of  178 1, 
does  not  bind  him,  becaufe  it  is  a  retrofpedlive 
law ;  But  even  that  objection  would  not  avail;  for 
K  X 
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it  is  not  at  this  day  to  be  queftioned,  that  it  binds  Commonw'lth 
our  own  citizens,    in  whole  favour  the  obje6lion  ''^^  .   • 

lies  at  leaft  with  equal  force.  1  hat  law  is  indeed  S*^^|^;;|^»*» 
a  retrofpe^^ive  law;  but  one  oftenfanAioned  by  the 
judgment  of  this  court;  a  lawdiclated  by  imperious 
ftate  neceffity,  and  even  by  juHice;  its  obje6l  being 
to  give  to  creditors,  the  real  value  of  their  nomi* 
nal  contrads. 

Putting  this  foreii^ner  then  on  the  fame  footing 
with  our  own  citizens:  Nay  even  on  a  better,  i^ 
hi  a  doubtful  cafe,  it  be  proved  thut  he  were  igno- 
rant of  our  laws  and  language;  if,  as  1  am  ready 
to  admit,  he  is  more  meritorious  than  a  citizen,  ia 
ferving  thecauft  of  libeity,  in  a  ftrange  land:  He 
fliall  be  confidcred  as  ever*  a  Virginia  citizen,  with 
thefe  circumltances,  in  an  equiponderant  caufe, 
ready  to  incline  the  balance  in  his  favour.  1  his 
is  as  much  as  would  be  granted  in  any  country  un- 
der Heaven,  and  this  the  benign  and  liberal  poli- 
cy of  our  laws  will  permit. 

If  the  contrail  in  queftion,  is  proper  for  judicial 
cognizance,  it  is  not  neceflary  that  that  cognizance 
fiiould  have  exided,  at  the  time  of  its  date;  but  the 
contradl,  conftrued  indeed  as  to  its  operation  by 
the  laws  then  in  being,  may  when  a  tribunal  (hall 
afterwards  arife,  for  its  decifion,  be  properly  fub- 
mitted  thereto.  If  this  were  not  the  cafe  what 
would  become  of  innumerable  inftances  in  this 
commonwealth  of  exifting  contra<^\s  being  decided 
by  newly  eredlcd  tribunals?  It  would  be  impoili* 
ble  to  forefee  the  extent,  or  confequences,  of  a 
contrary  pofition .  But  in  all  the  initances  of  pend^ 
ing  improvements,  in  our  judiciary  fyftem,  I  have 
never  heard  of  the  objection  being  taken,  either  in 
the  Legiflature  or  elfewhere. 

If  this  pofition  be  correal,  the  appellee,  altho 
his  contradl  bears  a  previous  date,  is  entitled  to 
the  benefit  of  that  claufe  of  the  Auditor's  law  of 
1778,  allowing  an  appeal;  altho,  as  is  fuppoied. 
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Commonw^di  the  origina)  law  of  1776  has  not  a  limilar  proviiioii^ 

>gy";^^^»^>  By  thaft  law,  (the  aft  of  1778,)  a  claimant,  like 
^^"^^^  the  prefcnt,  had  a  right  to  have  his  claim  audited; 
having  a  claim  upon  the  treafury  for  money,  and 
the  laws  denying  him  accefs  thereto,  through  any 
other  medium,  than  the  auditors  board,  except  in 
tbofe  cafes,<  where  (which  is  not  pretended  in  the 
preibnt  inf^ance,)  an  a6l  of  Affembly  (hall  forbid 
the  claim  to  be  audited* 

This  too  was  a  cafe  proper  for  the  exercife  of  the 
Auditors  difcretion  and  judgment;  for,  altho  there 
was  a  writteh  contra6t,  it  was  a  proper  fubjeA  of 
his  inquiry,  how  far  that  contraA  had  been  com* 
plied  with,  h6w  many  goods  had  been  delivered 
purfuant  thereto,  &c;  to  fay  nothing  of  the  quefti* 
on  which  afterwards  arofe,  and  is  now  contefted^ 
of  fpec;ie  and  paper  money. 

If  then,  there  had  been  no  interference  on  the 
part  of  the  Executive,  relative  to  this  claim,  no 
interception  of  the  appellees  regular  progrels  to 
the  board  of  Auditors,  there  is  no  doubt  but  that 
a  deci&on  againft  him,  by  that  board,  would  create 
a  jttrifdi6lion  in  the  Court  of  Chancery.  What 
was  the  nature  and  efFe£l  of  that  Executive  inter- 
ferenccy  and  what  its  influence  in  the  prefent  cafe? 
For  i  put  entirely  out  of  the  queftion,  the  deci&- 
ons  of  the  Legiflature.  An  application  to  that 
body,  for  a  gratuity,  was  proper;  but  for  a  right, 
mnder  a  coatra6i;  an  appeal  to  the  Judiciary,  was 
snore  proper;  and  poflibly,  on  that  ground,  the  re<* 
}e£tion  by  the  Legiflature  was  founded. 

A  fettlement  by  the  Solicitor  was  not  the  proper 
courfe  for  a  public  creditor  to  purfue ;   either  at 

S'ving  him  accefs  to  the  treafury,  or  as  entitling 
s  cafe  to  Judicial  cognizance.  Before,  therefore, 
a  conclufion  (hall  follow,  depriving  a  party  of  thefe 
privile^ii,  andoufting  our  courts  of  their  ordinary 
juri£li&ioD,  it  ought  at  ieaft  to  be  (hewn  that  the 
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party  ckimant  agreed  to  a  fubftitution  of  that  offi- 
cer in  lieu  of  the  Auditor,  and  waived  hi9  right  of 
appeal  from  the  decifion  of  the  latt^er.  But  altho 
the  Solicitor  was  not  invefted  with  the  proper  func- 
tions of  the  Auditor,  he  was  yet  an  ufelul  agent 
of  the  Executive,  in  making  ftatements  relative  t^ 
foreign  claims,  &c:  There  is  no  teftimony  in  thif 
caufc,  that  the  Solicitor  was  applied  to,  in  the  in^ 
ftance  before  us,  in  any  other  fenfe  than  this ; 
There  is,  1  believe,  no  teftimony^  other  than  ai^ 
ex-parte  reprefentation  by  the  Solicitor,  that  the 
agent  of  the  appellee  contented  even  to  this  refer- 
ence :  But,  certainly,  there  is  no  teftim.opy,  that 
both  (if  either^  of  the  parties,  applied  to  this  offi- 
cer as  a  fubftitute  for  the  Auditor:  Nor  do  I  fee 
that  the  report  of  the  Solicitor  was  ever  ratified 
by  the  Executive.  The  certificate  of  the  Govern 
nor  is  merely  that  L.  Wood  was  Solicitor,  Sec.  It 
was  his  a£l,  not  that  of  the  Council,  and  may  be 
coniidered  as  merely  a  thing  of  coiirfe^ 

The  Auditor  ought  not  therefore,  01^  |:he  ground 
of  the  exiftence  of  this  fettlement  by  the  Sic^licitor,  to 
have  rejedled  the  application  of  the  appellee:  But 
if,  on  the  merits,  his  decifion  adopting  in  efief^ 
that  of  the  Solicitor,  was  right,  tho  founded  oi| 
an  improper  reafon,  that  deciiion  muR  be  affirme4 
by  this  court. 

This  bringt  u«  to  confider  the  cafe  upon  its  me? 
rits* 

The  counfel  for  the  appellee  repeatedly  bringt 
US  to  the  decifion  of  queftions,  often  and  ofken  fet- 
tled by  the  fupreme  tribunals  of  this  country,  and 
which  would,  if  difturbed,  agitate  and  convulfe 
the  commonwealth.  Of  this  nature  is  the  queftion, 
whether  the  z&  of  1781  extends  to  contrails  with 
the  public  I  do  not  conlider  myfelf  now  at  libera 
ty  to  difcuCi  that  queftion,  aad  I  only  notice  it^ 
to  Ihew  ths^t  it  h^  nof  efcaped  me. 
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If  then  this  aft  extends  to  contrafts  wifh  the 
commonwealth,  as  it  unqueftionablydoes,  it  clear- 
ly applies  to  the  prefent  contract,  confidered  mere- 
ly on  its  face  and  independant  of  other  telUmony. 
The  contra6t  is  for  "  Virginia  currency,"  which 
terms  are  explained,  bv  the  a<ft  of  1781,  to  mean 
paper  money,  as  at  this  sera:  A  great  part  of  the 
debt  is  alfo  to  be  paid  in  tobacco  at  ^f  4  per  cwt. 
whereas  the  appellc  now  contends,  that  that  arti- 
cle was  then  worth  only  twenty  (hillings,  in 
fpecie.  And  further,  payment  was  to  be  made, 
of  the  balance  of  the  contraft,  by  warrants  to  be 
drawn  upon  the  treafury.  I  believe  I  may  chal- 
lenge th«  annals  of  thofe  times,  to  produce  a  war- 
rant drawn  on  the  treafurer,  for  fpecie,  In  fad 
there  was  none  amongf\  us,  or  at  lead  none  in  the 
public  treafury;  and  we  (hall  not  prefume,  with- 
out exprefs  words,  that  the  Executive,  of  that  day 
would  have  adopted  an  expedient,  interdidled  by 
law,  and  tending  to  damn  tHe  credit  of  that  cur- 
rency, which  was  the  sine  qua  non  of  our  liberty. 
Thefe  circumftances  (without  enumerating  others) 
are  conclufive  to  eftablifh  a  pofition,  which  is 
fcarcely  denied,  and  is  corroborated  by  all  the  tcf- 
timony  in  the  caufe,  except  Mr.  Picket's  depofiti« 
on :  It  is  efpecially  corroborated,  by  the  credit 
given  for  >f  1300  paper  money,  in  part  of  this  con- 
trail. I  fhall  therefore  pafs  on,  to  that  depofition, 
as  the  only  evidence  in  the  caufe,  which  can  pof- 
fibly  prefent  us  with  a  queftion  whether,  independ- 
ently of  the  written  contra<S  itfelf,  as  on  its  face, 
it  appears,  either  that  no  depreciation  at  all  was 
contemplated  by  the  contradling  parties,  or  a  dif- 
ferent rate  of  depreciation,  from  that  which  refults 
from  the  application  •f  the  legal  fcale. 

As  I  am  decidedly  of  opinion,  for  reafons  to  be 
now  affigned,  that  this  teftimony,  admitting  its 
fulleft  force,  cannot  pofTibly  vary  the  conftrudlion, 
which  would  be  made  without  it,  it  is  unneceffary 
to  inquire,  whether,  and  how  far,  parol  teftimony 
18  admiiTible  in  a  cafe  fimilar  to  the  prefent* 
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In  this  view  of  the  depofition,  alfo,  I  (hall  lay 
no  ftrcfs  upon  the  circumftance  of  it«  being  a  foli- 
tary  one,  nor  on  the  prefumption  arifing  agaiuft 
the  prefent  appellee,  from  the  confideratton,  that 
better  teftimony  might  probably  have  been  obtain- 
ed by  him,  as  appears  from  the  record  z  Better^ 
I  mean,  not  in  refpe6l  of  credibility ;  but  from  a 
fuperiour  opportunity  of  knowing  the  real  intenti- 
on of  the  parties,  at  the  time  of  the  contra6l.  This 
inference  is  drawn,  inasmuch  as  perfons  are  livings 
who  attefted  the  contrad,  aiid  were  prefent  at  itf 
completion. 

There  is  no  decifion  in  this  country,  which  ex- 
cmpts  a  contra6l  from  the  operation  of  the  legal 
fcale,  upon  teftimony  (hewing  a  different  idea  in 
the  parties,  unlefs  fuch  teftimony  plainly  related 
to  the  time  of  the  oontradl.  A  contrary  decifion 
would  involve  the  greateft  abfurdity,  fince  what* 
ever  ideas  may  have  prevailed,  at  a  prior  time, 
may  have  been  changed,  and  conformed  to  the  le- 
gal fcale,  at  the  making  of  the  contra£l.  Neither 
is  there  any  decifion  in  this  country,  nor  ought 
there  to  be,  which  varies  the  application  of  the 
fcale,  in  conformity  to  the  ideas  of  one  party  only: 
A  contary  idea  is  alfo  pregnant  with  abfurdity  and 
injuftice,  fince  a  legal  right,  vefted  in  one,  is  to 
be  devefted  by  a  fecret  undivulged  idea,  exifting 
in  another  contrafting  party.  Now  it  is  remark- 
able, that  Mr.  Picket's  teftimony,  not  only  applies 
to  a  poiat  of  time,  anterior  to  the  date  of  the  con* 
tra6l,  (how  long  before  is  not  difclored,)  but  re- 
lates, if  at  all,  to  the  ideas  of  Mr.  Chevallie  only: 
It  is  therefore  in  a  great  meafure,  if  not  wholly, 
inapplicable  to  the  cafe  before  us.  If  it  be  faid, 
that  the  ideas  of  the  ftate  at  ;i  previous  time  maybe 
inferred,  from  the  offer  of  the  ftate  ftated  by  Mr. 
Chevallie,  I  anfwer  that  this  is  not  only  the  aller 
gation  of  a  party  which  cannot  benefit  him,  but 
relates  not  at  all  to  the  price  of  tobacco,  and  there- 
fore can  give  no  rule  for  eftimating  depreciatiQH 
in  the  prefent  cafe« 
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But,  fuppofing  it  otherwifc,  what  rcafons  doc« 
he  aflign.  ift.  To  (hew  that  no  depreciation  wag 
contemplated  by  the  parties  ?  or  idly,  a  different 
race  of  depreciation  from  that  eftabliihed  by  law? 

As  to  the  firft,  he  fays,  **  We  were  informed 
**  that  the  Supercargo  proffered  to  fell  the  furplus 
**  of  the  cargo  (after  the. State  was  fupplied,)  for 
*'  fpecie,  or  tobacco  at  fpecie  price."  But  who 
gave  them  this  information  ?  He  does  not  fay  that 
K^r.  Chevallie  gave  it :  ,On  the  contrary,  it  it  evi- 
dently hearfay  teftimony,  and  as  fuch  entitled  to 
no  credit.  Befides,  it  only  applies  to  the  furplus 
of  the  cargo,  and  if  true,  it  does  not  follow,  that 
the  refidue  of  the  cargo  might  not  be  for  fale  in 
paper;  altho  I  admit  that  this  conclufion  is  impro- 
bable. He  further  fays,  as  coming  from  Chevallie, 
that  the  State  had  made  him  an  ofter  of  6  s.  for 
each  livre,  for  the  whole  cargo,  which  was  a  bet- 
ter offer  than  theirs:  But  he  does  not  add,  as  com- 
ing from  Chevallie,  (nor  indeed  from  any  other,) 
that  this  6/.  was  to  be  paid  in  fpecie,  or  tobacco, 
at  fpecie  price,  altho  it  is  fcarcely  to  be  believed, 
that  that  agent  would  have  omitted  to  mention  that 
circumQance,  if  it  had  exifted,  or  that  the  witnefii 
would  have  forgotten  it.  Mr.  Picket  indeed  infers 
this  to  have  been  the  cafe,  becaufe  the  offer  of  the 
Aate  was  faid  to  be  a  better  offer  than  theirs,  which 
he  fuppofed  could  not  be  the  cafe,  unlefs  that  offer 
was  in  fpecie.  Whether  an  offer  in  paper  money 
was,  in  fa6l,  a  better  offer  or  not,  is  wholly  imma- 
terial. It  is  fufficicnt  that  the  agent  thought  fo; 
and  his  opinion,  in  fuch  a  cafe,  might  involve  nu- 
merous and  various  confiderations:  As  ift,  his 
opinion  of  the  credit  of  the  paper  money,  and  its 
probable  appreciation:  2dly,  The  fuperiority  of 
the  national  credit  over  the  individual  credit  of 
thefe  adventurers,  or  poffibly,  over  any  other  in- 
dividual credit  whatfoever.  3dly,  The  offer  of 
the  ftate  extending  to  his  whole  cargo,  whereas 
that  of  the  merchants  embraced  the  furplus  only ; 
»nd  4thly  (without  extending  the  caulogue,}  his 
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poflible  opinion  that  Picket's  offer,  though  nominal-    Commoim'lth 
ly  an  offer  of  4/6  fpecie,  per  livre,  was  in  fa6l  an    ^^    *"'  j^^ 
offer  of  Icfs,  for  as  it  was  to  be  paid  in  tobacco  at    *g""^^<^y 
ao  s.  per  cwt.,  it  is  evident  that  the  offer  would 
be  diminifhed  in  fo  far,   as  the  tobacco  was  really 
worth  lefs  than  the  aforefaid  fum  in  fpecie :   Now 
Mr.  Picket  has  not  proved,  (nor  has  any  other 
perfon,)  that  tobacco  was  really  worth  that  price, 
in  fpecie,  at  that  time. 

Mr.  Picket  indeed  fays,  that  if  paper  money 
would  have  been  received,  (but  he  was  not  inform- 
ed  by  the  agent  that  it  would  not,)  they  would  wil- 
lingly have  given  ios.  paper  money,  perlivre,  for 
the  cargo :  But  he  admits  at  the  fame  time  that 
the  offer  was  not  made.  If  it  had  been  made,  and 
refufed,  it  might  have  been  a  ftrong,  though  proba- 
bly not,  even  then,  a  conclufive  circumftance,  from 
whence  to  infer,  Mr.  Chevallic's  idea  that  the  of- 
fer of  the  ftate  was  in  fpecie*  As  the  offer  how- 
ever was  never  made,  no  pofitive  inference  can  be 
drawn  therefrom:  It  ferves,  however,  plainly  to 
{hew  an  exifting  ftate  of  things,  at  that  time, 
which  clearly  refutes  an  idea  that  depreciation 
was  not  fenfibly  felt  by  the  contrafting  parties. 
On  Picket's  further  allegation  that  this  offer  was 
not  made,  becaufe  it  was  generally  underftood, 
that  no  fale  would  ^e  mid  but  For  fr)ecie  or  to* 
bacco  at  fpecie  price,  i  will  only  remark,  as  in  a 
former  inftance,  that  it  is  merely  hearfay  teftiraony. 

This  teftimonv  then  is  entirely  infufficient  to 
IheWy  that  no  depreciation  was  contemplated  by 
the  parties:  How  does  it  (land  to  (hew  that  a  dif- 
ferent rate  of  depreciation  was  contemplated,  from 
that  eftabliihed  by  law?  If  Mr.  Picket,  or  any 
other  teftimony,  had  Ihewn,  that,  at  the  date  of 
the  contra^,  tobacco  was  really  worth  20  %.  per 
cwt.  in  fpecie ;  or  that  it  was  generally  underftood 
to  be  worth  this ;  or  had  fhewn  any  circumftances 
from  whence  it  could  be  fairly  inferred,  that  both 
the  contrading  parties,   confidered  this,    as  the 
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Commonw'lth    real  fpccie  value,  of  that  article :  As  the  contradl 
xu^.^li  ...      before  us,    has  rated  the  tobacco  at  /  4  per  cwt* 
^  m  Virginia  currency,    it  might  reaionably  have 
been  argued,  that  a  depreciation  of  4  for  i   was 
contemplated.     But  the  cafe  is  entirely  naked  in 
all  theie  refpe6l8,  and  there  are  no  proofs,  or  data, 
from  which  fuch  a  conclufion  can  poflibly  be  drawn* 
On  the  contrary,  the  Auditor  fays  in  his  anfwer, 
(and  there  being  no  confli6ling  teflimony,  it  is  im- 
material to  confider,    whether  this  allegation  be 
evidence  in  the  caufe  or  not)  **  that  he  believes  to- 
*^  bacco  could  have  been  purchafed  at  the  time  of 
**  the  contraft  for  lefs  than  20  s.  per  cwt,  in  gold 
"  or  lilver  coin.'*   Now  if  the  Auditor  is  right,  in 
this  opinion,  if  an  a£lual  diminution  exifted  of  4  s. 
from  this  conjc(S\ural  price  of  20s.  per  cwt,    then 
it  is  evident,    that  fo  far  from  a  different  rate  of 
depreciation  being  inferrable,  a  conformity  would 
be  produced,  between  the  fappofed  ideal,  and  the 
legal  rate  of  depreciation. 

If  it  be  faid  that  Mr.  Pickets  offer  to  pay  tobac- 
co at  20  s.  per  cwt,  mi^;ht  juftly  have  excited  an 
idea  in  Mr.  Chevallie,  that  that  was  the  real  fpc- 
cie value  of  that  article,  I  anfwer  that,  as  a  man 
of  bufinefs,  he  muft  have  known  that  merchants 
generally  overrate  their  commodities  in  their  deal- 
ings, and  efpecially  in  their  firft  overtures:  Such 
an  idea  therefore  cannot  juftly  be  inferred,  to  have 
arifen,  from  that  offer.  But  if  it  were  otherwifc, 
there  is  no  teftimony  whatever,  that  this  circum- 
ftance  was  tver  made  known  to  the  other  contra6l- 
ing  party,  and  the  idea  of  br>th  parties  muft  con- 
cur, before  the  legal  fcale  be  departed  from.  Be- 
fides  whatever  may  have  been  Mr.  Chevallie's  opi- 
nion, at  a  prior  time,  on  this  fubjedl,  it  (hall  ra- 
ther be  prefumed  that  at  the  time  of  entering  into 
the  tontraft,  he  had  relinquifhed  that  idea:  In  a 
ftate  of  total  uncertainty,  and  an  abfolute  deficU 
ency  of  evidence,  that  prefumption  fhall  rather 
prevail,  which  correfponds  with,  than  departs 
from  the  law. 
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In  truth,  therefore,  this  teftimony  of  Mr.  Pick-  Commonw'lth 
ct,  is  entirely  too  loofe,  and  unfatisfadlory.  to  „  **"  ,  . 
jullify  any  departure  from  the  written  contradl. 
We  might  as  well  at  once  repeal,  and  ftt  at  naught 
the  law  concerning  depreciation,  as  to  deny  its 
application,  on  fuch  teftimony  as  the  pre  fen  t.  That 
law  (not  lofing  fight  of  exceptions,  to  meet  the  real 
ideas  of  the  parties,)  was  intended,  and  has  had 
the  effe^l,  to  prevent  an  infinitude  of  litigation  ; 
and  no  court  in  this  country  has  power  to  depart 
from  it,  except  in  cafes  excepted  from  the  general 
rule  therein  laid  down,  either  exprefsly  in  the  a6l 
itfclf,  or  adjudged  to  be  within  the  reafon  and 
meaning  thereof,  by  the  decifions  of  the  Judiciary; 
and  it  is  clearly  fuppofed,  that  an  exception,  in  fo 
weak  a  cafe  as  this,  has  never  been  adjudged,  by 
any  court  whatever,    prior  to  the  cafe  before  us. 

From  this  view,  it  refuUs  as  my  opinion,  that 
the  Chancellor  was  right  in  deciding,  that  neither 
by  the  contradl  itfelf,  nor  by  any  evidence  in  the 
caufe,  do  the  6  s.  per  livre,  appear  to  have  been 
intended  by  the  parties  to  have  been  in  fpecie: 
But  I  differ  from  that  Judge,  in  fuppofing,  the- 
fettlement  by  the  Solicitor  to  have  been  unjuft, 
and  in  fetting  the  fame  afide,  and  fubftituting  ano- 
ther rate  of  conipcnfation  in  lieu  thereof:  Not 
only,  becaufe  he  had  no  power  fo  to  do,  upon  his 
own  premifes,  becaufe  the  olTcr  of  the  merchants, 
which  he  has  made  the  ftaiuhrd  of  the  fub- 
ftjtuLed  compenfation,  is  not  proved  to  have  been, 
in  reality,  an  offer  of  4/6  per  livre,  for  the  reafons 
already  afligncd;  but  becaufe,  however  unprofita- 
ble a  bargain  the  appellee  may  have  made,  a  cir- 
camftance  which  niav  be  reg^reted,  but  not  remedi- 
ed, by  this  court,  there  is  no  evidence  in  the  caufe,* 
(hewing  injuftice  to  have  been  done  the  appellee  by 
the  Solicitor's  fettlement;  or,  in  other  words,  no 
evidence  to  (bew,  that  that  fettlement  will  not 
yield  to  him,  the  real  value,  in  fpecie,  of  the  cur- 
rency contradled  for,  as  at  the  time  of  the  con- 
tract:    And  I  cannot  help  here  obferving,  as  re- 
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CommoBwnth  inarkable,  that  tli©  Chancellor,  in  a  contract  coiu 
^  '"'^  h  ■  f^^'^'^^^b' **^^  paper  money,  fhould  for  the  attainment 
of  juflice,  ag  he  I'uppoftd,  overleap  an  expreis  a£b 
of  the  Legiflature,  when,  at  the  fame  time,  he 
would  have  confidered  himfelt  inhibited,  fromgiv* 
ing  a  fum,  in  nature  of  damages,  if  neceflary  for 
the  attainment  of  the  fame  objeft;  thereby  giving 
to  a  principle  of  decifion,  adopted  by  the  courts^ 
greater  efF.cacy,   than  to  a  poiitive  legiflative  a6l ! 

Admitting,  then,  this  creditor  to  be  highly  meri- 
torious (for  even  he  is  meritorious  who  combines 
the  public  good,  with  private  emolument)  and  con* 
fidering  the  decifion  of  the  Auditor,  in  effe£t,  as 
an  adoption  of  the  Solicitor's  fettlement,  though 
for  an  improper  reafon,  I  muft  be  of  opinion,  that 
that  decifion  is,  fubftantially  right,  and  ought  not 
to  have  been  reverfed  by  the  Chancellor,  but  that 
the  bill  of  the  appellee  ought  to  have  been  dif* 
miffed. 

FLEMING  Judge.  Three  points  were  made 
in  the  argument  of  this  caufe. 

ift.  Whether  the  court  has  jurifdiAion  in  the 
cafe? 

ad.  Whether  the  contrail  between  William 
Armftead  the  Agent  for  the  commonwealth,  and 
Chevaliie  the  agent  of  Beaumarchais,  was  a  specie^ 
or  z  paper  money ^  contrail? 

3d,  Whether,  if  it  was  a  paper  money  contrail, 
there  are  circumftances  in  the  cafe  fufficient  to 
take  it  out  of  the  general  fcale  of  depreciation,  as 
^iabliOied  by  the  aA  of  1781? 

With  refpeil  to  the  firft,  I  have  no  doubt.  The 
ail  of  1778,  eftablifhing  the  board  of  Auditors,  ia 
decilive.  It  declares  that  "  where  the  Auditors^ 
^^  ailiug  according  to  their  difcretion  and  judgment^ 
*^  ihall  dil'allow,  or  abate  any  article  of  demand 
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*^  a^inft  the  commonwealth,  and  any  perfon  (hall  CMmKmwMtli 

"  think  himfelf  aggrieved  thereby,    he  ih-All  be  at  ^' 

"  liberty  to  petition  the  High  Court  of  Chancery^  Bctumarckait 

**  or  the  General  Court,  according  to  the  nature 

"of  the  cafe,    for  redrefs;    and  luch  court  Ihall 

^  proceed  to  do  ri^ht  thereon;  and  a  like  petition 

"  (hall  be  allowed  m  all  other  cafes,   to  any  other 

^  perfon  who  it  entitled  to  demanJ,    again  ft  the 

"  commonwealth»  any  right  in  law  or  equity.**  The 

generality  of  thefe  terms,  which  are  cojjied  into  the 

a6l  of  179I9  embracef  the  prefent  cafe,  and  leaves 

lo  room  for  difpute* 

But  it  was  argued  by  the  counfel  for  the  com- 
monwealth, that  the  a6lof  1780,  appointing  a  So- 
licitor General,  and  defining  his  powers  and  duty^ 
took  the  bafinefs  entirely  out  of  the  hands  of  the 
Auditor ;  and  that  the  reports  of  the  Solicitor,  of 
the  1 6th  of  Becember  1784,  and  the  6th  of  Janu^ 
ry  17 85^  are  conclufive  and  binding  upon  the  ap* 
pellee.  On  recurrence  to  that  a£l,  however,  the 
power  will  be  found  to  fall  far  ihort  of  this.  It  is, 
merelyy  ^^  to  examine  from  time  to  time,  the 
^  books  of  accounts  kept  by  the  board  of  auditors^ 
^  and  to  compare  the  fame  with  their  vouchers; 
*^  to  fee  that  all  moneys  to  bs  paid  by  their  war* 
**  rants  were  entered  and  charged  to  the  proper 
**  accounts  therefor,  or  to  the  perfons  properly 
*^  charged  therewith,  and  that  the  taxes  levied,  be 
**  alfo  credited  to  their  rcfpedlive  and  proper  ac- 
^*  coants,  keeping  all  taxes  raifed  under  any  one  law, 
^feparate  and  apart  from  the  other*  To  caufe  % 
*^  correA  lift  of  all  balances  due,  either  to  or  from 
*^  the  public,  to  be  ftated,  together  with  the  amount 
^  of  the  feveral  taxes,  and  lay  the  fame  before  the 
"  General  Affembly,  at  the  firft  meeting  of  every  . 
**  feffion*''  Which  certainly  cannot,  by  fair  rea- 
foning,  be  conftrued  fo  as  to  ere6l  the  Solicitor  in- 
to a  definitive  arbiter,  between  the  ftate  and  the 
creditor*  And  much  lefs  to  fuperfede  the  power 
of  the  Auditors.  On  the  contrary,  he  was  not 
even  authorized  to  fettle  and  liquidate  the  claims 
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Commonw'lth  of  individuals  againft  the  commonwealth:  His  pro- 
vince was  to  examine  into  the  regularity  of  the  ac* 
counts,  and  from  them  to  mike  his  annual  reports 
to  the  Legiflature:  Therefore  he  could  give  no  de- 
finitive fentence  upon  the  fubje£l« 

From  this  view  of  the  cafe,  then,  I  am  clearly 
of  opinion  that  the  appellee  had  a  right  to  his  pe- 
tition of  appeal  from  the  decifion  of  the  Auditor, 
and  that  this  court  has  jurifdidlion  of  the  caufe, — 
Which  brings  me  to  the  confideration  of  the  fecond 
queiUon :  Whether  the  contra^  was  for  specie^  of 
paper  money? 

The  counfel  for  Besiumarchais  laid  great  ftrcft 
upon  the  rifk  he  run,  and  upon  what  they  called 
his  generous  condu6l  towards  the  ftate.  Such  ar- 
guments, if  corre6l,  ihould  have  been  addrefled  to 
another  tribunal :  Here  they  can  have  no  weight ; 
for  his  claim,  according  to  the  laws,  is  all  that  he 
lias  a  right  to  afk,  or  this  court  has  power  to  award. 

I  view  the  cafe,  then,  precifely,  as  if  the  con- 
trail had  been  made  between  two  individuals  :-— 
And  to  form  a  correal  judgment  of  the  intention, 
and  underftanding  of  the  contraAing  parties,  (hall 
refer,  firft  to  the  writing  itfelf;  then  to  the  fubfe- 
quent  condudl  of  thofe  concerned ;  and  laftly,  to 
the  evidence  that  has  been  adduced  to  elucidate 
and  explain  it. 

1  he  written  contrail  ftates,  "  That  Mr.  Che- 
**  vallie  be  allowed  fix  fliillings  Virginia  currency^ 
**  for  each  Uvre  which  the  faid  goods  and  merchan- 
**  dize  coft  in  France,  and  in  part  payment  therc- 
**  for,  Armftead  to  deliver  along-fide  of  the  faid 
^  •*  (hip  at  York,  1500  hog(heads  of  tobacco,  within 
*'  ninety  days,  to  be  reckoned  from  the  day  the 
*'  faid  Armftead  (hall  be  notified  of  her  arrival  at 
•*  York,  at  the  rate  of  four  pounds  per  centum^ 
<*  and  500  hog(heads  of  tobacco  more,  along-fide 
*'  any  (hip  Mr.  Chevallie  may  fend  to  Alexandria, 
•*  on  Potowmack  river,  within  fixty  days  after  the 
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**  faid  fliip  arrives  at  Alexandria;  at  ihe  Oimerate   Commomfv'hU 
**  of  four  pounds  per  centum:     Tiie  balance  ihat     ^      ^^    u 
**  may  be  then  due  to  Mr.  Chevallie  to  be  paid  by    *«^^|n™^*»* 
"  warrant  on  the  treafury  of  Virginia,  to  bear  lix        ^**v**^ 
**  per  cent,  inttreft,  as  long  as  he  choofes  to  let  it 
*^  remain  there,  or  be  laid  out  for  hnn  in  tobacco, 
^^  for  which  tobacco  he  is  to  pay  the  coils,  and  all 
'*  charges  paid  by  our  a^ent.*' 

At  the  time  of  this  contra£l,  it  mufl  have  been 
known   to  Mr*  Chevallie,    not  only  that   there 
was   no  fpecie  in   the  treafury,    but  that  paper 
money  was  the  fole  currency  of  Virginiay    then, 
in  circulation;    and,   from  the  advanced  prices  of 
every  neceflary  of  life,   it  muft  have  been  obvious 
that  this  currency  was  greatly  depreciated:     Of 
which  a  ftronger  evidence  could  not  have  been  ad* 
duced,    than   that  furnifhed  by  Chevallie  himfelf, 
who  agreed  to  allow  £  4  per  cwt.  for  2000  hogf- 
heads   of  tobacco;    when  it  might  have  been  pur- 
chafed,  with  fpecie,  for  twenty  (hillings;  or,  per- 
haps at  a  lower  price.     But  this  is  not  all:     For 
the  whole  cargo  in  the  iua  oices,   with  a  charge  of 
fifteen  livres  on  a  box  of  ilioes,    coft  in  France 
929,700  livres ;   which,  at  fix  (hillings  the  livre, 
amounted  to ^'278,9 10  Virginia  currency:     De- 
du6l  the  £  36,006  for  the  goods  retained  by  Che- 
vallie,   according  to  the  contra6l;    and  ;^  80,000 
for  2000  hogiheads  of  tobacco  at  ^  4  per  cwt.  and 
there  remained   a  balance  of  £  15^^904,   due  to 
Beaumarchais ;    which  balance,   by  the  contract, 
w^as  to  be  paid  in  warrants  on  the  treafury,    to 
carry  fix  per  cent  intereft,    as  long  as  Chevallie 
fliould  choofe  to  let  it  lie  there,  or  to  be  laid  out 
in  tobacco,  at  his  option.  Now  can  it  be  believed, 
that  a  man,  extenfively  engaged  in  mercantile  af- 
fairs, fliould  have  contrafted  for  fo  large  a  fum  in 
fpecie,  to  be  called  for  at  his  pleafure,  as  exigen* 
e^s   Blight  require,   when  he  knew  there  was  no 
fpecie  in  our  treafury,  and  very  little  in  the  Hate; 
or  that  our  Executive  would  have  been  fo  extreme- 
ly indifcreet  (to  fay  no  worfe)  as  to  have  made  a 
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contraA  for  fpecie  to  that  amount,  to  be  paid  when 
demanded,  at  a  time  they  neither  had  any,  nor  the 
meana  of  procuring  \ti  To  me  it  appears  to  be 
morally  iropoflible.  Had  fpecie  been  contemplated, 
the  insertion  of  that  word  in  the  contradl^  was  ob- 
vioufly  the  means  of  putting  it  out  of  doubt ;  and 
therefore  it  would  not  have  been  omitted,  and  cur^ 
rency  fubftituted  in  its  room*  But  there  are  other 
circumftances,  which  ferve  to  ftrengthen  the  idea, 
that  it  was  confidered  by  the  parties,  as  a  paper 
money  contra£L  For  it  appears  both  by  a  memo- 
randum of  Mr.  Armftead,  and  by  an  account  ex- 
hibited by  Chevallie,  that  he  received  in  part  pay- 
ment for  the  cargo  (but  at  what  time  is  not  ftated) 
the  fum  of /^ 1 300,  in  paper  money;  for  which  he 
gave  credit,  at  the  nominal  amount;  thereby  fliew- 
ing  that  paper  money  was  contemplated.  But  it 
was  faid  by  the  connfel  for  the  appellee,  that  this 
circumftance  Oiould  have  little  weight,  as  the  fum 
(compared  with  the  whole  debt)  was  too  trifling 
to  be  an  objedl  with  Mr.  Chevallie ;  and  that  he 
did  not,  at  that  critical  period,  wifli  to  excite  any 
uneafinefs  in  the  government,  refpe£ling  the  de- 
preciation of  our  paper  money.  The  argument^ 
however,  is  more  fptcious  than  folid ;  for  altho 
the  fum,  compared  with  the  whole  contra£l,  was 
not  very  large,  yet  £iiOO  were  certainly  fufficient 
to  have  attracted  the  attention  of  a  man  iituated  as 
he  was ;  efpecially  as,  in  another  part  of  the  ac- 
count, he  has  entered  the  trifling  item  of  15  livres 
on  a  box  of  (hoes ;  which  difcovers  an  anxious  re« 
gard  to  the  fmalleft  fums.  Befides  it  could  net 
have  efcaped  a  man  of  his  underftandingand  expe* 
rience  in  bufinefs  Hiad  he  really  confidered  it  as  an 
agreement  for  fpecie)  that  by  receiving  this  paper 
money,  and  giving  credit  for  it,  at  iu  nominal  va« 
lue,  he  was  furniming  a  precedent  that  might  very 
materially  afleA  the  whole  contrail,  at  a  future 
day:  Whereas  confidering  it  as  a  paper  money 
contrail,  his  conduct,  in  this  refpedl,  was  per^ 
{e£Uy  confident  with  the  nature  of  the  agreement: 
Coafiderable  ftrels  was  laid  on  the  circumftance  of 
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Mr.  Chevallie's  being  a  foreigner,  and  unacquaint*    Commonw'lth 
cd  with  our  language;    in  anfwer  to  which  it  may  «i//. 

be  fulEcient  to  observe  that  he   had  interpreters    Beaumarchait 
with  him,  both  of  whom  were  witneffes  to  the  con-  •      . 

tra6l.  Again,  the  whole  of  the  goods  (except  a 
deficiency  in  fait,  which  it  was  agreed  Ihould  be 
fupplied  at  a  future  day,  or  the  price  of  it  dilpount- 
ed)  were  delivered  to  the  Comraiffary  of  ftores  at 
York,  on  the.  ill  of  July  1778,  and  on  the  8th  of 
Auguft  following,  Mr.  Armilead  ftated  an  account 
between  Mr.  Chevallie  and  the  commonwealth, 
making  the  balance  of  ^  225.381  9  ii  due  to  the 
former;  of  which  he,  on  the  lame  day,  obtained  a 
certificate  from  Mr.  Henry  the  Governor  with  a 
notabcnCy  that  the  account  was  to  be  difcharged  ac- 
cording to  the  contrail  made  with  Armftead  on 
the  8th  of  June  1778,  Here  again  we  find,  that 
nothing  is  laid  about  fpecie :  but  this  is  not  all.  Be- 
tween the  date  of  the  certificate  and  the  12th  of 
May  1780,  payments  had  been  made  fo  as  to  re- 
duce the  balance  to  ^^  16 1,603  13,  exclufive  of  in- 
tereft;  and  Mr.  Defrancy,  the  agent  for  Beaumar* 
chais,  on  that  day,  obtained  a  certificate  from  Mr. 
Jefferfon,  the  Gov«rnor,  that  the  above  fum  with 
intereft  at  fix  per  cent  per  annum,  from  the  firll  of 
July  1778,  was  due  to  Defrancis  as  agent  for  Mr. 
Beaumarchais;  and  that  his  drafts,  for  that  amount 
on  Mr.  Arraftead,  coramiffary  of  ftores,  would  be 
duly  honored.  ^ 

Now  can  it  be  believed,  that  Mr.  Jeffirfon,  in 
the  year  1780,  would  have  certified  that  Mr.  De- 
francy's|drafts  for  ^161,603  13  with  almoft  2year8 
intereft  at  6  per  cent,  would  be  duly  hoBoured,  if 
fpecie  had  been  in  contemplation?  Or  would  Mr. 
Oefrancy  have  required  fuch  a  certificate,  when 
they  both  knew  there  was  neither  any  fpecie  in  the 
treafury,  nor  the  leaft  profpeft  of  procuring  any  ? 

But  the  counfel  for  the  appellee  infifting  that  the 
term  Virginia  currency^  is  equivocal ;  have,  in 
order  to  explain  it,    reforted  to  the  teflimony  of 
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Conmionw'lth  Mr.  Picket;  who  fays,  "  'I  hat  a  number  of  mer- 
^^  ^  .  "  chants  aflembled  at  York  town,  and  offered  the 
fupercargo  of  the  (hip  Fier  Rod«rique,  for  the  re- 
"  niainder  of  the  goods,  after  the  ftate  (hould  be 
"  fupplied,  at  the  rate  of  4/6  Virginia  currencyj  in 
"  fpecie,  for  each  livre  paid  for  the  goods,  in 
**  France,  payable  in  tobacco  at  20  s.  per  hundred 
**  weight,  which  offer  was  rejedlcd  by  the  fuper- 
**  cargo,  becaufe  he  faid  that  the  ageot  for  thoitate 
"  of  Virginia  had  made  him  a  better  offer  of  6  s. 
**  for  each  livre,  and  to  take  the  whole  cargo  at 
"  that  price.  That  he  believed  he  (hould  accept 
**  the  offer,  unlefs  they  (the  merchants)  would  give 
"  more,'*  But  there  is  nothing  in  all  this  which 
goes  to  the  contrail  itfelf;  nor  can  any  inference  be 
juftly  drawn  from  it  to  fupport  the  idea  that  fpecie 
was  contemplated.  On  the  contrary,  I  think  it 
may  be  fairly  mfered  therefrom  that  Mr.  Chevallie 
did  not  expeft  to  contract  with  the  government  for 
fpecie.  For  when  the  fupercargo  reje6led  the  of- 
fer of  the  merchants,  faying  that  the  agent  for  the 
ftate  had  made  him  a  better  one,  of  fix  (hillings  per 
livre,  for  the  whole  cargo;  and  that  he  Mievedhe 
fliould  accept  it,  unlefs  the  merchants  would  give 
more,  He  appears  to  have  been  hefitating  which 
offer  to  accept :  But  if  he  had  expe6\ed,  to  have 
received  fpecie  from  the  government,  could  he 
hive  doubted,  for  a  moment,  whether  he  (hould 
take  fix  (hillings  the  livre  for  his  whole  cargo,  or 
4f6  for  a  part  of  it  only? 

Much  ftrefs  was  laid,  in  the  argument,  on  the 
lofs  Beaumarchais  would  fuftain,  if  the  contract 
was  not  coniidered  as  a  fpecie  one.  But  whether  be 
made  an  advantageous,  or  an  unprofitable,  contra^ 
with  the  government,  is  not  a  proper  enquiry  in 
this  court;  for,  here,  the  only  queftion  muft  be  what 
the  contta6l  really  was ;  and  when  that  is  difct>* 
vered  it  muft  be  adhered  to.  But  it  was  probably 
not  fo  difadvantageousro  Beaumarchais  as  the  ap- 
pellees counfel  feem  to  apprehend.  For  by  agree- 
meat  between  the  parties,  Cbe^vailie  was  to  retain 
L  h 
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out  of  the  cargo,  for  his  own  ufe,  fundry  fpecified  CeminoiiwMth 
articles,  which  were  entered  on  the  back  of  the 
contract;  and  when  making  up  his  accounts  in 
conformity  thereto,  he  charges  the  whole  cargo 
to  the  ilate^  agreeably,  no' doubt,  to  the  invoi- 
ces laid  before  the  council  board,  and  then  gives 
credit  for  the  fcveral  articles  retained  for  his  own' 
Hfe,  amounting  to  iao,02t  livres,  and  9  fous,  or 
jf  36,006  6,  Virginia  currency,  at  6s  for  each 
livre;  which  was  all  proper  enough:  But,  in  the 
account  of  the  articles  retained,  there  is  a  quan« 
tity  of  brandy  (20  pipes  and  i8  barrels)  ftated  to 
have  coll  in  France  12,043,  *^^'  '^  '(o\x$,  I'he  pipet 
are  faid  to  contain  about  125  gallons  each,  but  no 
mention  made  of  the  contents  of  the  barrels  .  Sup- 
pofe  them  however,  to  have  contained  33  gallons 
each:  Then  there  were  3094  gallons,  charged  at 
almoft  4  litres  per  gallon;  which  is  more  (  [  be- 
lieve) than  three  times  what  the  brandy  a6^ually 
cod  in  France.  And  if  the  other  articles  wcro 
priced  according  to  this  example,  the  advance  up« 
on  the  prime  coll  moll  have  covered  all  his  loffes, 
Beiides  the  expedition,  which  he  expedled  to  de- 
rive from  that  part  of  the  contradl  which  relatedi 
to  the  tobacco,  waiS  a  g^at  inducement. 

There  is  no  evidence  then  of  a  fpecie  contrafl, 
unlefs  the  liory  of  the  filver  dollar  being  laid  ofi 
the  council  board,  and  the  arg??ment  of  Chcvallie's 
being  a  foreigner  unacquainted  with  our  ]angua{;e, 
are  entitled  to  any  refpe6l :  But  they  have  no 
weighty  for  the  firil  is  not  proved,  and  the  latter 
is  no  obje6lion,  as  Chevallie  was  provided  with  in- 
terpreters. 

I  come  now  to  confidcr  the  third  point;  whether 
there  are  circumftances  in  this  caiife,  fu/ficient  to 
uke  It  out  of  the  general  fcale  of  depreciation,  aa 
cftabiifhed  by  the  aft  of  1781  ?  And  I  think  there 
arc. 

During  the  progrefs  of  paper  currency,  tobac- 
co was  generally  reforted  to,  in  order  to  aicertaia 
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Commonw'lth  the  ftate  of  depreciation ;  and  twenty  fliillings  y.^r 
hundred,  having  been,  for  fome  years  back,  about 
the  average  price  of  that  article,  were  generally 
adopted  as  the  ftandard.  Comparing,  then,  thole 
circumftances  with  the  contraft  now  under  conft- 
deration,  in  which  we  find  £  4  per  cwt.  allowed 
for  the  tobacco,  it  ftrikes  me  very  forcibly,  that  a 
depreciation  of  four  for  one  was  contemplated  by 
the  partiea;  and  that  they  regulated  their  contraA 
accordingly.  But  if  fo,  then  by  the  exprefs  pro- 
vlfion  of  the  5th  feftion  of  the  ail,  the  court  ha»^ 
power  to  adjuft  the  contraft,  according  to  that 
ratio;  and  therefore,  my  opinion  is,  that  it  iSiould 
be  fettled  by  a  fc.ale  of  four  for  one. 

It  was  obferved  by  the  counfel  for  the  common- 
wealth, that  the  fettlement  made  by  the  late  Solr^ 
citor  General,  in  December  1784,  in  which  the 
money  balance  was  fcaled  at  five  for  one,  ought 
not  tojbe,  difturbed,  as  Latil,  the  agent  of  Beau- 
xnarchais  acquiefced  in  it,  and  received  fundry 
payments  under  it,  without  complaining.  But  to 
this,  it  may  be  anfwered,  that  Latil  was  the  third 
agent  of  Beaumarchais,  not  privy  to  the  original 
contra6l,  but  fent  over  here,  fix  years  after  the 
debt  had  been  due,  in  order  to  colleft  the  large 
balance  then  unpaid:  which  he  found  attended 
with  great  difficulty  and  obflru^ions;  and  thereforsi 
he  was  glad  to  receive  any  payments  that  were  of- 
fered him:  Befides  there  is  no  evidence  that  he  ever 
confented  to  the  fcttlemenn  of  the  account,  fcaled 
at  five  for  one  ;  and,  confequently,  his  tranfa6li- 
ons  afford  no  inference  againil  the  claim;  efpecial- 
ly  when  it  is  recollc6^ed  that  he  was  not  dealing 
with  an  individual,  upon  equal  terms ;  but  was  a 
foreigner,  juft  come  to^ihe  country,  contending 
with,  and  entirely  in  the  power  of,  a  Sovereign- 
ftate,  as  he  thought ;  and  againft  which  he  did  not 
difcover  that  he  had  any  compulfory  remedy • 
Under  fuch  circumftances  1  (hould  not  have  thought 
Beaumarchais  himfelf,  concluded,  had  be  been 
here,  tranfafting  the   bufinefs  in  perfon.     Upon 
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the  whole,  I  am  of  opinion  that  the  decree  of  the  C^mmon^'lth 
jCiiancellor  ought  to  be  reverfed;  that  the  balance 
of  the  moRey  debt,  (hould  be  fcaled  at  4^  inftcad 
of  5  for  I;  and  the  balance  of  the  tobacco  debt  at 

twenty^   inftead  of  iixteen,  killings  per  hundred 

weight. 

CARRINGTON  Judge.  That  the  court  hai 
jurifdi£lion  of  the  caufe  is  very  clear,  for  the  rea- 
fons  already  given  by  the  Judges ;  and  therefore  it 
i*  unneceffary  todifcufs  that  point  any  further.  But 
upon  the  merits,  I  am  of  opinion  th^t  Bcaumar- 
chais  was  not  entitled  to  relief.  The  written  cop- 
tra6l  purports  upon  the  face  of  it  to  be  for  the  cur* 
rent  money  of  Virginia;  and  therefore  it  is  necef- 
ttrily  fubje6l  to  the  fcale  of  depreciation,  unlefs 
the  appellees  are  able  to  {hew  that  fpecie  was  in- 
tended. But  the  inference  appears  to  me  to  be  di- 
reclly  otherwife.  For  in  the  firft  place  it  is  not 
probable,  that  the  Executive  would  have  contraft- 
ed  for  fpecie,  when  they  had  none  in  the  treafury, 
nor  were  likely  to  have  any.  Such  a  conduct 
w^ould  have  argued  fuchgrols  inattention  to  the 
honor  of  the  country,  andiuch  perfidy  towards  the 
creditor,  that  it  ought  not  to  be  attributed  to  then?, 
without  the  cleareft  proof  of  the  fadl.  But  no  fuch 
proof  is  adduced.  Even  the  ftory  of  the  filver  dol- 
lar is  not  proved;  but,  if  it  had,  the  circuipftance 
of  the  total  abfence  of  the  precious  metals  as  a 
circulating  medium  at  the  time,  affords  foftronga 
prefumption  that  fpecie  was  not  intended,  that 
fomething  more  than  the  bare  produ<Sl:on  of  a  filver 
dollar  at  the  Council  board  ought  to  have  been 
fliewn  in  order  to  remove  it;  becaufe  as  the  per- 
formance of  fuch  a  contra£t  would  have  been  fq 
wholly  impracticable  in  the  then  fituation  of  the 
country,  it  leems,  alnioft,  impoflible  that  the  terms 
could  have  been  accepted ;  and  therefore  where 
the  probability  is  fo  great  that  a  contra6l  for  fpe- 
cie was  refufed,  the  appellees  ought  to  have  been 
able  to  fhew  not  only  that  the  filver  dollar  was 
produced,    but  that  thofe  terms  were  accepte4i 
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this,  however,  there  is  not  the  flij^hteft  proof  of 
the  allegation  with  regard  to  the  filver  dollar:  and 
therefore  it  mav  be  laid  entirely  out  of  the  cafe. 
But  there  is  another  circumftance  which  has  great 
weight  J  and  affords  a  very  itrong  inference  that 
fpecie  was  not  intended.  It  is  this,  that  Beau* 
marchais  by  the  contra6l  agrees  to  allow  £4  per 
cwt.  for  the  tobacco;  aliho  it  is  ftated,  that  it 
jnight  have  been  bought  for  lefs  than  20  s.  fpecie. 

Now  how  can  this  be  accounted  for,  upon  any 
other  ground  than  that  the  contraft  was  for  paper 
money?  Would  the  fupercargo  have  allowed  £  4 
fpecie  per  cwt.  for  an  article  that  he  could  have 
bought  at  lefs?  The  thing  is  impoflible.  Thefe 
arguments  are  confiderably  (Irengthened  by  the  cir- 
cumftances  which  followed  after  the  contradl;  fuch 
as  the  credit  of  the  /  130U  at  the  nominal  value, 
the  certificate  of  the  Governor  to  Defrancy,  and 
the  long  acquiefcence  under  the  folicitor's  fettle- 
ment;  which  all  ferve  to  explain  the  meaning  of 
Chevallie,  in  the  apprehenfion  of  all  thofe  concern- 
ed with  the  tranfa^lion.  But  then  it  is  faid  that 
the  circumftances  entitled  him  to  relief  under  the 
5th  fe6^ion  of  the  a6\  eftablifliing  the  fcale  of  de- 
preciation: fince  he  rejected  a  better  offer,  in  fpe- 
cie, from  the  merchants,  and  therefore  that  he 
mull  have  calculated  on  being  paid  in  that  medium. 
The  only  teftimony  on  this  point  is  the  depofition 
of  Pick^et,  taken  ex  parte^  and  after  a  great  lapfe 
of  time,  when  many  of  the  circumftances  might 
have  been  forgotten,  or  not  diftin6lly  recolledled. 

In  this  fituation  of  things  his  declarations  ought 
to  be  very  ftrong  indeed  in  order  to  outweigh  the 
numerous  circumrtonces  leading;  to  a  belief  that 
fpecie  was  not  intended.  But  iullead  of  this  he 
does  not  profefs  to  have  Vieen  prefcnt  when  the 
contract  was  made,  or  to  have  known  any  thing 
about  it.  He  only  relates  what  paffed  between 
Chevallie  and  the  merchants,  who  offered  4/6  fpe- 
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cie  the  livre,  for  a  part  of  the  cargo  only,  to  be 
paid  in  tobacco  at  20s.  per  cwt.  But  does  this 
prove  that  the  whole  cargo  was  not  fold  to  govern- 
ment upon  other  terms?  Certainly  not;  for  he 
was  aot  prefent  at  the  contraA  with  the  ftate,  and 
knew  noihing  about  it.  The  price  offered  by  the 
merchants  forms  no  objeflion ;  for,  as  they  were 
ftot  known  to  Chevallie,  he  was  not  fatisfied  of 
their  folidity,  and  therefore  preferred  a  contradl 
with  the  ftate,  efpecially  as  be  thereby  got  6  per 
cent  intereft,  whereas  he  mud  have  been  content 
with  five  from  individuab.  There  is  conlequent- 
ly  no  ground  for  the  fcale  adopted  by  tht;  Court  of 
Chancery;  and  that  of  four  for  one,  is  e([iially 
without  foundation.  For  it  is  not  proved  that  the 
fpecie  price  of  tobacco  was  20s.  per  cwt.  the  au- 
ditor flates  it  to  have  been  lefs;  and  that  pofitiou 
i»  fortified  by  the  circumftances  of  the  country. 
The  fcale  of  4  for  1,  therefore,  which  is  bottom^ 
«d  on  the  notion  that  aos.  was  the  ftandard 
price  of  the  article,  cannot  be  fuftaincd.  Under 
every  point  of  view  then,  it  appears  to  me  that 
the  contra^  was  for  paper  money,  and  that  fpecie 
was  not  intended.  The  plain  confequence  is,  that 
it  was  fubje<5l  to  the  fcale  which  the  auditor  appli* 
ed,  as  there  is  nothing  to  diftinguilh  it  from  con- 
tra6>8  in  general  of  the  fame  pfcriod.  My  opinion 
therefore  is  that  the  decrea  of  the  High  Court  of 
Chancery  is  altogether  erroneous ;  and  that  it 
ought  to  be  reverfed,  and  the  bill  and  petition 
diOniiled. 


Commoiiw'lth 
Beaumiuchaif 


PENDLETON  Prefident.  I  do  not  feel  my 
paeons  in  the  leaft  dillurbed  by  the  obje(^^ion  to  the 
}uriidi6lion  of  the  judicidrv  over  this  cafe,  It  is 
an  obje<5lion  of  ri^ht,  which  I  can  view  /«  tde  cairn 
lights  of  mild  philosophy.  Indeed  it  cannot  be  fup- 
pofed,  that  any  men^ber  of  this  court  is  fo  fond  of 
power,  as  not  to  have  chear^ully  transferred  this 
trouhlefome  difcufnon  to  any  perfon  that  would 
take  it,  if  they  could  have  done  it  with  propriety: 
But  we  are  as  much  bound  to  fupport  the  legiti- 
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C«mm©nw'lth  mate  powers  of  the  Judiciary,  as  thatj  that  branch 
is  not  to  invade  what  hath  been  afligned  to  the 
others.  It  was  truly  faid,  by  Mr.  Hay,  that  the 
Lcgiflative  a6ls  were  uncontroulable  in  all  things 
within  their  constitutional  p§wers^  which  pewerg 
are  only  reftrained  by  our  bill  of  rights  and  confti- 
tution*  That  conftitution  cretites  three  branches 
of  government,  and  declares  that  their  powers  fliall 
be  kept  feparate  and  diftin£l,  andthofe  of  one  not 
exercifed  by  the  others.  We  muft  confider  then 
what  are  their  diltin<ft  powers:  The  Legiflature 
are  to  form  rules  for  the  conduft  of  the  citizens^ 
and  to  make  regulations  for  the  difpofition  of  pro- 
perty, they  hold  the  sword  and  the  purfe,  to  be  ufed 
for  the  purpofe  of  defending  the  fociety  againll  fo- 
reign invafions,  or  domeftic  infurredlions  ;  and  to 
come  to  the  prefent  purpofe,  it  was  to  provide 
military  (lores  and  neceiTaries  for  the  army.  It  is 
the  duty  of  the  Executive  to  fee  that  all  laws  of 
a  public  nature  are  carried  into  execution;  and  to 
make  contrails  in  cafes  of  the  prefent  nature,  di- 
reftedbylaw,  and  which,  when  made,  the  fociety 
are  bound  to  perform  ;  but  they  cannot  originate 
any  claim  upon  the  public.  It  is  the  province  of 
the  Judiciary  to  decide  all  queftions  which  may 
arife  upon  the  conftru6lion  of  lawsorccntrafls,  as 
well  between  the  government  and  individuals,  as  be- 
tween citizen  and  citizen.  They  can  neither  make 
a  laWj  or  contraSl;  but  decide  what  the  law  is, 
upon  any  queftion  before  them;  and,  if  the  Legis- 
lature (hall  declare  the  conftru6\ion  of  a  law  former- 
ly paffed,  altho  that  declaration  will  operate  as  a 
law  profpe6tively,  the  judges  are  not  bound  to  adopt 
that  conftru<Slion  in  prior  cafes,  unlefs  they  ap- 
prove of  the  fenfe  declared:  And  this  was  the 
opinion  in  the  cafe  of  Turner  vs.  Turner.  Upon 
the  fame  principle,  if  a  contrail  is  entered  into 
in  behalf  of  the  government  purfuant  to  an  exifting 
law,  and  a  conteft  fhall  arife  about  the  meaning 
of  the  contrail,  it  belongs  to  the  judiciary  to  de- 
cide what  the  contrail  was,-  and,  if  the  Legiflature 
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fhall  decide  that  queftian,  they  invade  the  province   CoramonwUth 
of  the  judiciar)' ,  contrary  to  the  conihtution.  But  **'^  k  * 

this  is  faid,  by  on«  Gentleman,  to  be  an  invafion  aumarc  ait 
of  the  ftatc  fovereignty  and  its  attributes;  and  by 
another  to  be  a  proltration  of  the  Legiflattire  at  the 
feet  of  the  Judiciary:  Sounding  terms!  but  which 
would  have  been  more  properly  ufed,  when  the 
conilitution  was  framing,  in  oppofition  to  the  cre- 
ation of  the  three  departments,  than  now,  as  ob- 
.jeflions  to  the  exercife  of  the  powers  allotted  to 
each.  When  the  Federal  Court  decided,  that  a 
State  was  fuable  in  any  Court,  befides  the  abfur- 
dity  of  applying  the  ordinary  procefs  to  fuch  a  fuit, 
the  States  were  juftly  alarmed  at  the  attack  upon 
their  fovereignty ;  which  was  furely  invaded  by 
calling  them  into  a  defence  in  any  foreign  court. 
I,  as  a  citizen  of  Virginia,  participated  in  feeling 
the  wound;  but  my  refle6lions  on  the  fubjeA  then 
produced  this  opinion,  that  altho  a  State  could  not 
be  thus  called  upon  in  a  foreign  court,  or  in  its 
own  courts,  without  its  confent,  yet  the  honor 
and  juftice  of  every  State  required,  that  an  indc- 
pendant  tribunal  fliould  be  appointed  within  itfelf, 
to  decide  upon  all  clwims  againft  the  public  ;  and 
not  leave  them  to  the  decifion  of  a  popular  Aflem- 
bly,  improper  from  the  nature  of  its  exiJtence,  as 
well  as  from  their  numbers,  to  decide  upon  con- 
trafls  made;  that  is  to  fay,  what  they -are,  and 
whether  they  will  perform  them  or  not:  And  I 
feel  a  pleafure,  indeed  a  pride,  in  difcovering,  that 
tlur  Legiilature  of  my  country  had  provided  fuch  a 
tribunal,  by  allowing  an  appeal  from  the, Auditor 
of  public  accounts,  an  executive  officer,  to  the  ju- 
diciary, independant  in  the  tenure  and  emoluments 
of  office,  and  bound  to  decide  according  to  the 
lawS)  on  which  the  contra6l  was  founded;  for,  in 
that  light  I  view  the  law  giving  the  appeal,  which 
eftablifhes  a  general  mode  of  bringing  all  claims 
againft  the  public  before  that  tribunal ;  and  the  ge- 
neral words  of  the  law  are  fully  fufficient  for  that 
pnrpofe.  After  all,  however,  the  Legiflature  have* 
a  check  upon  the  decifion^  for  the  court  when  thcy.^ 
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have  determined  in  favor  of  the  claim,  can  only 
order  the  Auditor  to  iffue  warrants  upon  the  Trc- 
fuiy,  but  the  Legiflature  mull  provide  a  fund  to 
anlwer  tlxoie  wai rants,  as  the  only  means  of  giv- 
ing the  judgment  eil'e6t.  At  the  fame  time,  I  muft 
be  permitted  to  declare  my  opinion,  that  they 
would  a6l  difliunorably,  in  withholding  fuch  funds, 
unlets  in  cafes  of  ver}'  glaring  injufticc  to  the  State* 
The  fituation  of  England  in  regard  to  this  point, 
has  been  mentioned.  The  petition  of  riglit  waa 
the  mode  adopted  there  for  referring  fuch  claims 
to  their  Judiciary;  and  although  originally,  in  high 
prerogative  times,  it  could  not  be  proceeded  upon, 
until  the  king  hud  underwritten,  let  justice  ie  done^ 
yet  that  has  long  fince  been  dilpenfed  with,  and 
the  petitio4i  is  taken  up  as  an  ordinary  proceeding: 
That  petition,  and  the  monstrans  de  droitj  fubje^ls 
all  the  claims  of  individuals  againft  the  crown,  or 
the  public,  to  legal  dtcifion  :  But  the  great  cafe  of 
the  Bankets,  fliews  the  efFeft  of  the  controuling 
power  of  the  Legiilature;  for,  after  their  claim  was 
allowed,  the  Legiilature  re fu led  to  provide  a  fund, 
until  a  coniprOmife  took  place,  by  which  the  Ban* 
kers  agreed  to  receive  a  moiety  of  their  claim. 
Thus  much  upon  a  fuppofition  that  the  Legiflature 
had  rejedled  the  legal  claim  of  the  appellee  under 
the  contract  in  the  prefent  cafe ;  which  I  do  not 
confider  to  have  been  the  cafe.  His  petition  ta 
the  AflTembly  ftates  his  great  lofs  under  the  contract, 
and  fiitce  he  entered  into  it  to  ferve  the  United 
States  and  Virginia,  in  particular,  and  that  fer* 
vice  was  eifential  to  the  intereft  of  both;  he  founds 
his  claim  upon  the  jnllice  and  generofity  of  thele- 
giflaiure  to  compeufatc  him  for  his  lofs  by  the 
event  of  the  bargain.  To  fuch  a  claim,  not  a  right 
fixed  by  the  terms  of  the  contra6l,  the  legiflature 
onlv  could  open  the  public-purfe.  That  bod\'  re- 
jc6led  it;  and  it  is  not  for  this  Court  to  fay,  whe- 
ther thAy  a<Sled  upon  proper  principles,  or  not. 
For  my  pofition  is,  that  all  cliime  muft  originate 
Mixth  the  legiflature,  or  they  cannot  be  allowed  by 
the  Executive,  or  Judiciajry;  but  when^  as  in  this 
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<afe,  the  Executive  are  authorized  by  law  to  make  Commonw'lth 
a  contra6l,  and  they  do  make  it  accordingly,  if  any  *^''  u  • 

dilpute  arifes  upon  that  contrad,  it  belongs  to  the  ^«^^^^^|^^|^^ 
Judiciarj^  to  decide  upon  it;  and  not  to  either  of  '^*v— ^ 
the  other  departments.  Whether  the  Auditor 
a6led  prudently,  or  not,  in  rejedling  the  claim, 
becaufe  it  had  been  decided  upon  by  the  Solicitor 
and  executive,  no  more  blame  attaches  upon  him 
tor  his  deciiion,  than  is  attributable  to  an  inferior 
courtj  whofc  judgments  are  reverfed  by  a  fuperior 
tribunal.  1  confidcr  the  application  to  him  as  the 
legal  mode  of  bringing  the  queHion  before  the  Ju- 
diciary. I'he  Solicitors  decifion,  which  he  thinkft 
prohibited  him  from  confidering  the  claim,  is  refer- 
cd  to,  and  made  a  part  of  the  record,  and  is  to  be 
examined,  as  if  it  had  been  his  own.  Upon  the 
whole  I  am  for  overruling  the  objedlion  to  the  ju^ 
rifdidlion.  I  proceed  to  confider  the  queftion  upon 
the  merits,  which  depends  upon  the  written  con- 
traft,  and  the  teftimony  of  Mr.  Picket.  Upon  the 
contrail,  the  payment  of  the  money  part  was  to  be 
paid  in  Virj^inta  currency^  which  brings  it,  cxpreiT- 
ly,  within  the  ad  fe6lian  of  the  fcaling  a6l ;  and 
tbe  only  queftion  is,  whether  the  circumftances 
difclofed  in  the  contra6l  itfelf,  or  arifing  from  the 
teftimony  of  the  witncfs,  brings  it  within  the  5th 
feclion  of  that  a6l  ? 


It  is  objeiSled  that  Beaumarchuis  is  a  foreigner, 
not  bound  by  thea(!il  of  178 1.  But  forcic!;ners  com- 
ing here  and  making  contra<5ls,  have  arighttofue 
in  our  courts  for  a  breach  of  fuch  contrails,  and 
arc  bound  by  all  laws  for  rtgulatina;  them.  And 
here  it  may  be  neceflary  to  conlider  what  thofe  pre- 
vailing circumftances  are  to  relate  to.  In  all  for- 
mer decifions  they  have  been  confined  tothefingle 
point,  whether  the  legal  fcale  be  fuch  as  met  the 
ideas  of  the  parties  at  the  time  of  the  'contra6l? 
And  I  think  very  rightly.  HiII\h  Braxton  vs.  Sou- 
tberiand  la  no  exception,  fince  there  was  no  con- 
trail for  price.  No  fcale  had  been  fixed  till  the 
aA  of  1761;  and  whenahc  Leglflature  were  pro- 
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Commonw'lth  yiding  one  to  operate  upon  contrafts  during  thi^ 
„  '^'  ,  .  period  of  five  years  preceding,  when  the  pai>cr 
money  had  been  in  the  progrels  of  depreciation, 
and  made  perhaps  the  beft  general  regulation  which 
they  cuuld  at  opt,  yet  fince,  in  thofe  contradls,  the 
parries  mi;^hi  not  be  fenfible  of  any  depreciation 
at  an  early  day,  or  of  one  dfferent  from  the  legal 
fcalc,  this  proviio  juftly  meant  to  make  the  legal 
fcale  yield  to  the  real  contrail  of  the  parties.  It 
is  therefore  to  the  fcale  that  the  provifo  is  to  be 
applied;  and  not  to  circumftances  tending  to  fliew 
the  motives  of  the  parties  for  entering  into  the 
contrad,  or  whether  the  bargain  was  a  good  or  a 
bad  one,  either  in  profpeft  at  the  time,  orin  event; 
which  would  indeed  be,  to  overturn  the  provifion 
in  the  fecond  claufe,  and  open  a  door  for  endlef^ 
litigation.  An  extreme  never  intended  by  the 
Legiflature,  and  not  to  be  adopted  by  this  court. 
On  the  other  hand,  to  admit  of  no  circumftances 
to  prove  the  idea  of  the  parties,  at  the  time,  as  to 
the  ftate  of  depreciation,  would  be  wholly  to  re- 
ject the  proviib,  which  the  court  are  equally  re- 
ftrained  from  doing.  The  evidence  of  Mr.  Pick- 
et therefore,  fo  far  as  it  may  relate  to  the  motives 
which  induced  the  agent  of  Mr.  Beaumarchais,  to 
prefer  the  contraft  with  the  government,  to  one 
with  his  company  of  merchants,  have  no  influence 
upon  the  t[uellion  ;  although,  I  cannot  help  obferv- 
ing,  without  intending  to  refleft  upon  the  witnefs, 
that  his  teftimony  conveys  a  ftrange  idea  for  that 
reference.  They  would  accept  the  offer  of  the 
government,  as  better  than  the  other,  unlefs  the 
merchants  would  give  more;  and  yet  no  perfon  can 
doubt  but  that  4/6  per  livre,  paid  in  tobacco  at  2C^ 
per  hundred,  was  a  better  offer  than  6/^  per  livre, 
paid  in  tobacco  at  ;^4  per  cwt,  at  which  rate  a 
confiderable  proportion  of  the  debt  was  to  be  paid 
by  the  public.  The  depofition  can  only  be  regavd- 
ed,  fo  far,  as  it  may  relate  to  the  ideas  of  the  par- 
ties as  to  the  real  depreciation;  as  to  which,  it 
tends  to  ihew  that  their  idea  was,  that  the  differ- 
ence betvvcen  fpecie  and  paper  was  four  for  one: 
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that  being  the  difference  between  (he  price  con-    Common^^^Itli 
irsdled  to  be  eiven  for  tobacco,  and  tbat  to  be  al-    _       '^^   ,   -. 
lowed  the  merchants  on  a  ipecie  contract.      1  he 
obfervation  that  Mr.  Chevallie  was  a  flrauger,  un- 
acquainted with  our  laws   and  language,    has   no 
weight  with  me.     Intrufted  with  the  care  of  fo 
large  a  mercantile  concern,  he  was,    no  doubt,  a 
man  of  underftanding  and  experience  in  fuch  bufi- 
ncfs.      He  was  attended,    in  the  contrail,  by  two, 
intetT)reters,  and  had  been  before  furrounded  by  a 
company  of  fpeculators;  who,  beft,  of  any,  knew 
the  real  (late  of  depreciation;    and,    no  doubt,  in 
the  courfe  of  their  treaty  difcovered  to  him  what 
that  ftat^  was.     For  when  they  offered,    in  their 
propofals,  to  furnifli  tobacco  at  %of  per  hundred, 
in  paying  for  the  goods,  he  would  naturally  inquire 
why  they  would  fell  tobar.co  at  that  price,    when 
the  country  demanded  for  it  £^  per  hundred,  and 
their  anfwer  muft  be  as  obvious,    that  the  former 
was  the  fpecie  price,  and  the  latter,    the  price  in 
paper;    which  (hews  the  difference  to  have  been 
well  underftood.     It  is  immaterial  what  were  his 
motives  to  prefer  a  contrail  with  the  government; 
for  it  is  fufficient  that  this  difference  in  the  price 
of  tobacco,  conveyed  to  him  an  idea,  that  the  de- 
preciation was  four  for  one,  and  that  he  contraft- 
ed  under  that  idea-     That  fuch  was  the  idea  of  the 
Executive  alfo,  is  obvious  from  the  fame  circum- 
fiance  ;    if  they  were  acquainted  with  the  offer  of 
the  merchants,   as  no  doubt  they  were,  (ince  Mr* 
Chevallic  would  naturally  dilclofe  it,    in  order  to 
raife  his  demaid  upon  the  public;  or  perhaps  they 
might  fix  the  offer  of  the  demand  of  four  pounds 
per  hundred,    upon  a  well  known  cuftom,    as  no 
fcale  was  then  fixed,  of  making  the  ufual  price  of 
tobacco  at  20  s  fpecie  per  hundred,  compared  with 
the  current  price  in  paper,  the  ftandard  by' which 
to  regulate  paper  contra6ls:     To  one  of  thefe  the 
Executive  muft  have  had  recourfe,  when  they  fet-* 
tied  the  price  to  be  allowed  for  tobacco  at  ^^4.— 
Which  fixes  the  fcale  at  four  for  one  in  the  idea  of 
both  parties;  and,  in  my  opinion,  that  ought  to  be 
the  fcale>   by  which  that  contra^  ought  to  be  ad- 
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Comroonw'lth  jufted.  The  Executive,  in  1775,  abutted  it  at  5 
for  1,  probably  thinking  themfelves  bound  by  the 
legal  fcale;  but  as  that  idea  has  been  overruled^ 
by  the  opinion  of  thi$  court  in  feveral  cafes,  the 
appellee  has  a  right  to  have  it  eorredled  to  4  for  i, 
unlefs  he  is  barred  by  his  acquiefcence,  and  what 
has  happened  fince* 

It  was  not  till  1785,  that  his  agent  difcovered 
his  demand  ^  as  to  be  reduced  by  a  fcale  of  5  for  i. 
The  agent,  as  was  his  duty,  took  a  copy  of  the 
ftatement  and  the  Governor's  tellimonial,  and,  no 
doubt,  tranfmitied  them  to  France,  f6r  his  princi- 
pals directions  how  he  fliould  conduct  himfelf;  which 
he,  probably,  did  not  receive,  till  ij6y*  What 
thofe  were  does  not  appear ;  but  the  agent  here 
proceeded  to  receive  warrants  from  time  to  tirae^ 
which  he  could  not  turn  into  fpecie  without  lofs. 
Thus  the  matter  continued,  till  179^,  when  that 
lofs  made  part  of  the  appellees  claim  in  his  petiti- 
on to  the  Affembly  ;  at  which  time  he  difcloled  his 
objedlion  to  the  fettlement,  and  infilled  that  it 
ought  to  be  adjufted  upon  the  footing  of  a  fpecie 
contradl.  The  Legiilature  diredcd  fome  allow- 
ance to  be  made  him  on  account  of  his  lofs  by  the 
warrantsL,  but  reje6led  his  extenfive  claim.  He 
renewed  his  application  for  the  latter  in  1793,  but 
without  fuccelsj  and,  in  April  1795,  ^*  applied  to 
the  Auditor,  in  order  to  bring  the  matter  b^ore 
the  Judiciary;  and,  being  refufed,  he  filed  his  pe- 
tition of  appeal  in  1796,  to  the  High  Court  of 
Chancery.  During  all  this  period,  altho  he  con- 
tinued to  receive  payments  that  were  offered  him, 
yet  he  never  gave  a  release^  or  did  any  a£l  relin- 
quifliing  his  claim,  to  which  he  was  entitled  hy 
the  contract;  and  therefore,  altho  the  court  is  of 
opinion,  in  which  I  concur,  that  the  contrail  was 
for  paper,  yet  my  judgment  is,  that  we  are  not 
precluded  from  rc£Ufying  the  miftake  in  the  fettle^ 
ment,  which  reduced  the  money  to  5  inftead  of 
4  for  i«  It  was  obje£led,  with  a  confiderable  de- 
gree of  force,  that,  by  his  delay,  he  has  depriv- 
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«1  the  State  of  rccoarfe  to  the  United  States,  who   CommonWltk 

oaght  to  pay  the  demand;    but  this  is  not  conclu-  '^•'• 

five  in  my  taind,  for  two  reaCons;  fir  It,  lU  it  I  iup»       ,  ^""""^^  ^ 

p.>re  Congrefs  will  pay  the  money,  becaule  1  tiujiic 

twy    ought,    not  only  upon  the  gjneral  priMciol-s 

2i<>pted,  of  the  war  having  been   a   co;ti!ijon  c  ^a- 

ceni,    but   that,    I   believe,    many  of  tne  articles 

]>urchafed,  were  fcnt  to  the  coniinentai   army:— 

Secondly^    if  they  ihall  refufe,    fmce  the  contradl 

was  made  with  the  (late  government,  and  the  de» 

lay  has  been  occafioned  by  the  milUke  of  our  Ex* 

ecutive  in  adjuiling  the  claim  under  it,  1  think  the 

State  boand  by  honor  and  jullice  to  pay  the  balance 

ariiingfrom  a  correction  of  that  miftake,  altho  they 

(hoald  not  be  reimburfed  by  the  unioa« 

This  ob]e6lion  had  confiderable  weight  in  the 
deciAon  of  the  cafea  of  the  Chmmonvsealtb  vs  Bmnks 
and  others:  but  there,  they  had  ncglefted  to  have 
their  property  valued,  which  they  claimed  to  be 
allowed  for,  altho  laws  had  pafled  from  time  to 
time,  dire<5Ung  fuch  vaiaatio:i  to  be  made;  the  laft 
of  which  declared,  that  no  fuch  claim  ihould  be 
allowed,  unlefs  the  valuations  were  made  within 
a  limited  time.  That  this  was  the  principle  ground 
ef  decifton,  will  appear  from  another  cale,  where 
the  claim  was  allowed,  becaufe  the  property  had 
been  valued,  altho  there  was  iome  irregularity  in 
the  prooeedings,  noc  imputable  to  the  claimant; 
which  the  court  of  equity  fuppiied.  My  opinion 
therefore  is,  that  the  money  demand  ougjht  to 
be  redaced  by  a  fcale  of  4  for  i,  and  the  tobacco 
balance  corre6led  from  168.  to  20  s*.  per  cwt,  im 
order  to  correfpond  with  the  fcale.  It  only  re- 
mains to  confider  the  intereft;  which,  1  thick, 
ought  to  be  allowed,  from  the  date  of  the  contra^ 
in  1778,  to  the  6th  of  January  1785,  and  then  to 
flop;  fince  the  agent  then  knew  how  the  adjult- 
ment  was  made,  and  ought  to  have  proceeded  to 
im  appeal  at  that  time,  if  he  meant  to  complain 
of  it;  but  the' intereft  ought  tn. revive  from  the 
time  of  proo^iiincing  the  iinal  decree,  and  be  con^ 
tinued  till  payment* 
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When  an  in- 
terlocutory- 
decree  is  en- 
tered at  one 
term  of  the 
Court  of  Ap- 
peals, it  may 
be  fet  afide  at 
a  fubfequent 
term. 

When  4  jud- 
ges only  are 
litting,  &  they 
are  equally  di- 
vided in  opini- 
on as  to  a  part 
of  the  decree 
given  ^by  the 
court  below, 
the  reverfal 
ought  not  to 
be  extended 
farther  than 
they  all  con- 
cur, there  is 
crrorj  but  the 
refidue  ought 
to  be  affirmed. 


The  Judges  being  thus  all  agreed  that  the  decree 
of  the  Court  below,  as  it  flood,  was  erroneous, 
but  equally  divided  in  opinion,  whether  the  con- 
tra6l  fliould  be  fettled  by  afcaleof  4  for  i,  inllead 
of  thcftatutory  fcale  of  5  for  i,  a  decree  was  enter- 
ed, ftating  that  by  the  unanimous  opinion  of  tha 
court,  the  decree  of  the  High  Court  of  Chancery 
was  reverfed;  and,  on  account  of  the  diviiion  a* 
mong  the  Judges,  -  as  to  the  fcale,  that  no  further 
decree  could  be  made,  as  the  cafe  was  not  provid- 
ed for,  by  the  a6l  of  Affembly. 

At  this  term  the  Court  defired  it  to  be  argued, 
whether  under  the  a6l  of  Aflerobly,  relative  to  ca- 
fes where  the  Court  is  divided  in  opinion,  the  de- 
cree ought  not  to  have  been  a^med  for  tha  balance 
due  according  t<»  the  fcale  of  four  for  one,  agree- 
able to  the  opinion  of  the  two  judges,  who  thought 
that  fcale  ought  to  have  been  adopted  ? 

Call  and  Wickham  for  the  appellee.  The 
former  decree  ought  not  to  have  been  entered.-— 
I,  Upon  general  principles,  ad,  Upon  the  zSt  of 
Affembly.  With  refpe6l  to  the  firft:  The  Court 
ought  never  to  reverfe  farther  down,  than,  a 
majority  of  the  fitting  Judges  concur,  the  Court 
below  erred:  For  that  is  all  in  which  it  can  tru- 
ly be  faid  to  contain  error ;  fince  that  cannot  be 
deemed  erroneous,  which  a  majority  do  not  pro- 
nounce to  be  fb.  But  that  which  is  not  erroneous 
ought  to  be  affirmed.  For  the  claim  is  feparable 
in  its  nature i  fince  the  court  have  only  to  fay  what 
remains  after  the  dedu£iion  is  made,  according  to 
the  opinion  of  the  two  Judges,  who  are  for  the  lef- 
fer  fum;  which  is  all  that  the  whole  court  concur 
in  reverfing;  when  two  think  it  ought  not  to  be 
reverfed  as  to  the  leffer  fum.  With  refpeft  to  the 
fecond :  The  acl  plainly  contemplates  a  partial^ 
as  well  as  a  general,  reverfal.  For  the  obje<5l  of 
the  Legiflature  was  to  prevent  a  fufpenfion  of  the 
caufe,  whenever  the  court  (hould  happen  to  be 
divided  in  opinion;  and  an  adequate  provifion  was 
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intended.  But  this  could  not  be,  without  extend- 
i:i^  it  to  •  divifioa  in  both  cafes.  For  tne  diilioal- 
ty  of  making  a  decree  was  as  great,  and  tiie  fuf- 
penfion  as  certain,  in  the  cafe  of  a  partial,  as  ojt  a 
total  divifion.  Of  courfe,  if  it  is  not  within  the 
letter,  it  is  within  the  equity  of  the  ad  j  and  the 
rule,  in  fuch  Cifes,  is  to  adopt  the  conftru6lion, 
-which  is  agreeable  to  the  equity  of  the  ftatute.— 
Plowd.  467.  But  it  is  within  the  letter  of  the 
a6t:  for  the  words,  Ajfirmmg  in  those  cases  mthcre 
tb:  voices  shall  be  eqiiaU  apply  a*  well  to  a  part, 
as  to  ihj  whole.  It  follo.vs,  therefore,  that  the 
former  decree  ouglit  not  to  have  been  entered. 

But  if  fo,    the  court  may  ftill  fet  it  afide,    and'' 
enier  the  proper  decree.     Becaufe  that  entry  was 
interlocutory,  and  the  caufe  is  0ill  upon  the  docket. 

Nicholas  and  Hay,  contra.  The  term  having 
pafTed,  the  court  canuot,  now,  make  any  alterati- 
on in  the  decree.  JjJt  it  th^y  could,  this  is  not  a 
cafe  Cv'>ntc-ai)lated  l>/  the  acl ;  which  relates  to 
cafes  of  a  divion  upon  the  wn  ^!e  c^ufe,  and  not 
upon  a  part  only.  CTicles  the  Chancellor  and  the 
tivo  Judges,  who  were  fer  the  kClr  funi,  did  not 
concur  J  bt:caule  he  m  3s  f'jr  allowing  the  whole 
amount,  and  not  the  leficr  fum,  only. 

Cur  adv.  vult. 

PENDLETON  Prefident  delivered  the  refolu- 
tioa  of  the  Court,  as  fv»Ilovvs: 

The  Court  have  rcvifed  the  decree  of  November 
iftof,  and  arc  un.rnimoully  of  opinion,  ill,  That, 
on  the  equal  divifion  of  the  Judges  in  the  partial 
affirmance  of  the  decree,  it  ought  to  have  been  af- 
firmed, as  far  as  the  two  Judges  thought  it  jull;  in 
like  manner,  as  if  the  divifion  had  been  on  a  quef- 
tion  of  a  total  affirmance^  or  reverfal* 

2d,  That  the  court  are  not  precluded  from  cor- 
refting  the  miftake  in  the  former  en  cry,    fince  the 
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record  remains  in  court,  and  the  caufe  undecided. 
It  would  feem  flrange  indeed  that  when  we  arc 
ccnftituted  to  corre<^  the  errors  of  other  courts, 
we  (hould  not  have  power  to  fet  right  our  own  mif- 
takes,  in  the  courfe  of  proceedings  in  a  caufe  yet 
depending. 

The  following  decree  is,  therefore,  to  be  entered. 

The  court  having  revifed  and  maturely  confider- 
cd  their  decree  of  the  fecond  day  of  November, 
1801,  which  left  the  caufe  undecided,  is  of  opini- 
on that  the  faid  decree  ought  to  be,  as  it  is  hereby 
fet  afide,  and  the  following  fubftituted  as  the  final 
decree  of  the  court.     The  court  having  maturely 
confidered  the  tranfcript  of  the  record  and  the  ar- 
guments of  counfet,  is  of  opinion  that  in  the  con- 
trail,   ftated  in  the  proceedings  to  have  been  en- 
tered into  between  William  Arftead,  as  agent  for 
the  Commonwealth,    and  Monfieur  Peter  Francis 
Chevallie  as  agent  for  the  faidCaron  Beaumarchais, 
the  parties  having  ilipulated  for  the  payment  in 
Virginia  currency,  fuch  payment  might  be  made 
in  the  paper  money  of  the  ftate  then  in  circulation, 
and  under  the  fecond  fedlion  of  the  a6l  of  Aflem- 
bly,  paflfed  in  the  year  178 1,  entitled,     "  An  a6l 
dire6ling  the  mode  of  adjufting  and  fettling  the  pay- 
ment of  certain  debts  and  contradls,"  was  fubjecl 
to  be  red uced  to  fpecie  by  fome  fcale,    but  that 
under  the  provifo  in  the  5th  fe6lion  of  that  a6l, 
the  court  is  at  liberty  to  inquire  into  the  circum- 
ftances  tending  to  fhew  whether  the  legal  fcale,  as 
of  the  period  of  the  contra<5l,    accorded  with  the 
idea  of  the  parties  at  the  time,    and  to  that  inqui* 
ry  alone  ought  the  proof  to  be  confined,    and  not 
to  extend  to  circumftances  relative  to  the  motives 
of  the  parties  for  contra61ing,  or  whether  the  bar- 
gain was  to  produce  gain  or  lofs  on  either  fide, 
either  in  profpedl  or  event,  and  therefore  that  the 
decree  of  the  High  Court  of  Chancery  rather  mak* 
ing  a  new  contiadl  for  the  parties,    than  purfuing 
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their  real  contraft,  is  founded  upon  wrong  princi-  Commonvr'ltli 
pies,  and  the  quantum  of  the  fum  decreed  errone-  ^  ^'''  .  . 
ous.  And  the  court  proceeding  to  connder  what 
decree  the  faid  High  Court  of  Chancery  fhould 
hive  pronounced,  were  equally  divided,  two  judges 
being  of  opinion  that  the  iegul  fcale  of  five  for  one, 
by  which  the  account  was  fettled  by  the  Executive, 
and  according  to  which  the  faid  Caron  Beaumar- 
chaifi  is  paid  his  whole  demand,  was  the  proper 
fcale;  and  therefore  that  the  decree  and  order  ought 
to  be  reverfcd,  and  the  appeal  from  the  Auditor 
difaiifled;  and  two  other  judges,  of  opinion  ttat, 
irovck  the  contra6l  and  other  teitimony  in  the  caufe, 
it  is  apparent  thai  four  for  one  was  the  fcale,  or 
relative  value  between  paper  money  and  fpecie,  as 
contemplated  and  underftood  by  both  parties  at  the 
lime  of  the  contrail,  and  therefore  ought  to  be  the 
rule.of  adjuftment  under  the  provifo  in  the  fcaling 
a c:J  before  mentioned,  which  would  leave  a  balance 
of  fc  veil  ihourauil  feven  hundr-d  and  twenty  pounds 
fourteen  lliillings,  llill  due  to  the  appellees  or  the 
money  part  of  the  concraci;  thai  the  price  of  the 
balance  due  in  tobacco,  oiif^ht  ont^^quently  to  be 
changed  from  fivtetn  fhillir.gs  to  twenty  fhillings 
per  cent,  which  will  add  to  the  faid  balance  feven 
hundred  and  twenty  pounds  two  fliillings  and  eight 
pence;  and  that  upon  the  ag-^re/^aie  of  the  laid  ba- 
lance intercft  ought  to  be  allowed  at  fix  per  cen.. 
turn  per  annum,  from  the  lil  day  of  July  1778,  to 
the  ift  day  of  January  1785,  (amounting  to  three 
thoufand  two  hundred  and  ninety  one  pounds  eigh- 
teen (hillings  and  fixpence,)  and  then  ceafe,  at 
the  faid  Caron  Beaumarchais  then  knew  of  the  ad- 
jullment,  and  did  not  complain  of  it  at  an  earlier 
day;  that  the  decree  and  order  therefore  ought  to 
be  affirmed  as  to  fo  much,  and  be  revcrfed  for  the 
refidue.  The  voices  of  the  Judges  being  thus 
equal,  purfuant  t9  the  a<Sl  of  Aflembly  in  that  cafe 
made,  it  is  decreed  and  ordered  that  the  decree 
and  order  of  the  faid  High  Court  of  Chancery  be 
affirmed,  as  to  the  fura  of  eleven  thoufand  feven 
hundred  and  thirty  two  pounds,   fifteen  fliillings 
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ConuDonwUth  and  two  pence,  part  thereof,  and  be  rcTerfed  as 
Bei  '^  ch^  ^^  ^^  refidue;  and  that  the  appellees  pay  to  the 
Seanmarcliait  jppgUjui^g^  2^^  ^hc  party  fubftantially  prevailing 
in  chift  court,  their  cofts,  expended  in  the  proie- 
cution  of  the  appeal  aforefaid  here* 


♦  *  ^  *         .    ♦  ^  J 
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LATHAM, 

against 
LATHAM. 

ROBERT  LATHAM  junr.  brought  trcfpafs 
a2:ain(l  Robert  Latham  for  breaking  his  clofe, 
containing  thirty  acres,  treading  and  confuming 
his  grafs  and  cutting  down  his  trees.  Plea  not 
guilty,  and  the  acl  of  limitations, — I  flue.  Upon 
the  trial  of  the  caufe  the  plaintiff  filed  a  bill  of  ex- 
ceptions to  the  courts  opinion,  Hating,  that  the 
defendant  moved  the  court  to  diredl  the  jury  that, 
in  a  cafe  of  inieftacy,  the  heir  could  not  be  in  pof- 
fe/Tun  of  any  part  of  the  traft  of  land  on  which 
the  manfion  houft  ftood,  although  the  fame  fhould 
not  be  a  part  of  the  plantation,  or  inclofcd  land^  & 
that  the  court  dire6led  the  jury  that  the  heir  could 
not  be  in  poflcffion  until  the  dower  was  afligned. 
That  the  plaintiff  then  offered  to  prove  the  tref- 
pafs  on  certain  woods,  part  of  the  tra6l  of  land  on 
which  the  manfion  houfi  Rood  j  but  the  court  di- 
re6led  that  no  tcftimony  to  prove  fuch  trefpafs, 
iaring  the  life  of  the  widow,  could  be  given.    Ver* 


The  heir  can* 
not  maintain 
an  a6lion  of 
trefpafs  for  a 
trelpaf  commit 
ted  on  thcqim- 
rantine  lands 
of  the  widow, 
before  aiHgn- 
mcnt  of  dewep. 
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*vs 
Latham. 


dift  and  judgment  for  the  defendant;  and  the  plain* 
tiff  appealed  to  the  Diftri6l  Court;  where  the  judg- 
ment  of  the  County  Court  was  affirmed  :  and>  from 
the  Judgment  of  affirmance,  the  plaintiff  appealed 
to  this  Court. 

Williams  for  the  appellant.  The  court  below 
erred  in  fuppofing  that  the  heir  could  not  maintain 
trefpafs  before  the  widows  dower  was  affigncd. 
For  the  a6l  of  1705,  Old  body  of  iaws^  page  31, 
SeSi,  8,  only  means^  at  mod,  fuch  lands  as  would 
be  ufeful  to  the  widow;  that  is  to  fay,  the  nicf- 
fuage  and  cleared  land:  but  not  the  wood  land; 
as  that  inflead  of  being  ufeful  would  be  burthen- 
fome  and  expenfive.  But  the  court  interrupt- 
ed the  inquiry  prematurely.  For  the  parties  were 
at  iffue  upon  the  point  whether  a  trefpafs  had  been 
committed  within  five  years  or  not ;  and  therefore 
the  plaintiff  ought  to  have  been  allowed  to  fliewan 
injury  within  that  period.  It  dots  not  appear 
from  the  bill  of  exceptions,  but  there  ruight  have 
been  fume  agreement  between  the  heir  and  widow 
fo  as  to  avoid  the  neceifity  of  proving  an  affign- 
ment  of  dower;  and  perhaps  this  would  have  been 
(liewn  if  the  court  had  not  abruptly  put  an  end  to 
the  enquiry. 

Brooke  contra*  The  Court  merely  decided  on 
the  points  fubmitted  to  them  ;  that  is  to  fay,  ift, 
"Whether  the  heir  could  enter  on  the  quarantine 
lands?  ad,  What  was  included  within  the  quaran- 
tine? As  to  the  firft  it  is  clear  that  at  common 
law  trefpafs  could  n^t  be  maintained  by  the  heir 
within  the  forty  days,  and  therefore  not  in  this 
country  until  the  aflignment  of  dower.  As  to  th« 
id,  it  ought  not  to  be  confined  to  the  arrable  land; 
for  without  the  woodland,  the  other  would  be 
ufelefs  to  her.  The  court  will  not  fuppofe  that 
there  was  any  other  evidence  than  what  is  fct  forth 
in  the  bill  of  exceptions ;  and  therefore  the  cafes 
fuppofed  by  Mr.  Williams  are  unimportant.  The 
a6l  of  limitations  does  not  admit  any  thing  as  tl|e 
declaration  does  not  ftate  the  whole  cafe. 
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WiJLLiAMS  in  reply.  The  court  will  not  pre- 
fiime  that  no  other  cafe^  cxifts  than  thsit  made  by 
the  bill  of  exceptions  ;  but  will  rather  intend  that 
the  part  excepted  to  only  is  dated.  It  is  not  true 
that  the  heir  could  not  at  comm(^n  law  maintaia 
trefpafs  within  the  forty  days.  The  plea  is  entire, 
and  the  parts  not  feparable.  Of  courfe  when  the  de- 
fendant fays  he  did  not  commit  the  trefpafs  within 
five  years;  he  admits  he  did  it  at  fome  time  ;  and 
the  court  oaght  to  have  permitted  the  plaintiff  to 
prove  at  what  time.  Whereas  their  opinion  is, 
that  the  plaintiff  could  not  prove  a  trefpafs  until 
the  afiignment  of  dower  was  eilablifhed* 

Cur  ad  vult» 

LYONS  Judge  Delivered  the  refolution  of  th« 
Court,  that  the  judgment^  of  the  Diftridl  Court 
fliould  he  afHrmed. 


Latham* 
Latham. 


CURRY, 

against 

BURNS. 


BURNS  filed  a  bill  in  chancery,  in  the  county 
court  of  Berkeley^  ftating  that,  on  the  13th 
of  March  1756,  he  obtained  a  warrant  from  the 
proprietors  office  for  400  acres  of  land,  and  pa'id 
the  ufual  office  fees.  J'hat  by  viitue  of  the  faid 
warrant,  Baylis  one  of  the  proprietors  furveyors, 
furveyeJ  ^14  acres,  and  returned  a  plat  thereof 
to  the  office;  for  which  furvey  and  return,  the 
plaintiff  like  wife  paid  the  ufual  fees,  and,  in  order 
to  obtain  a  deed,  was  always  ready  and  willing  to 
pay  the  composition  and  other  cuftomary  fees, 
v^hichhe  a6lually  offered  to  the  proprietor  about 
the  month  of  May  1770,  and  demanded  a  deed;  but 
the  fame  was  refufed.  That  Curry  obtained  a 
deed  from  the  faid  proprietors  office  for  140  acre?. 


^^uirt.  Whe- 
ther the  court 
of  chancery 
can  grant  a 
bill  of  review 
to  a  decree  of 
the  court  of 
appeals,  or  of 
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upon  new  mat- 
ter being  dif- 
covercd    after 
the  decree  wat 
made? 
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part  of  the  faid  214  acres,  on  the  2'jth  of  Augufl 
1768J  and  had  recovered  a  judgment  in  eje^lnient 
therefor  againft  the  plaintiff;  who  prays  an  injunc- 
tion, and  for  general  relief. 

The  anfwer  of  Curry  denies  any  knowledge  of 
the  matters  charged  in  the  bill,  except  the  grant 
tohimfelf,  and  the  ejedlment. 

A  witnefs  fays,  that  about  the  year  1763,  h& 
purchafed  of  Burns  a  furvey,  including  that  in  dif- 
pute,  for  400  acres,  and  that  he  refold  it  to  h\\n 
two  years  afterwards.  That  this  was  before  lord 
f  airfax  advertized  for  his  tenants  to  come  in  and 
fettle,  and  receive  their  deeds,  A  fecond  witnefs 
fworn  in  May  1 790,  fays  that  upwards  of  20  years 
before,  hefaw  Burns  offer  Martin  money,  at  lord 
Fairfax's  office,  and  aik  him  for  a  deed  for  his  land; 
but  the  latter  faid  it  was  too  late.  Two  other  de- 
pofitions  (late,  that,  about  the  year  1768,  Burn's 
made  a  fimilar  offer  and  requeft,  and  that  he  re- 
ceived the  fame  anfwer.  There  are  in  the  re- 
cord a  copy  of  Burn's  furvey,  of  214  acres,  dated 
the  13th  of  March  1756;  a  copy  of  the  warrant 
for  400  acres,  like  wife  dated  the  13th  of  March 
1756;  a  copy  of  lord  Fairfax's  deed  to  Curry,  dat- 
ed the  lOth  of  September  1770;  and  a  copy  of  the 
governor's  patent  to  Burns  for  the  214  acres,  dated 
March  ift  1788.  1  he  County  Court  pcrpttuated 
the  injun6lion,  and  decreed  a  conveyance  to  the 
plaintiff.  From  which  decree  the  defendant  ap- 
pealed to  the  High  Court  of  Chancery  ;  where  the 
fame  was  affirmed ;  and,  from  the  decree  of  affir- 
mance, the  defendant  appealed  to  this  court; 
where  both  decrees  were  reverfed,  and  the  bill 
difmiffw'd.  2  Wash.  121,  6,  Whereupon  Burn's 
filed  a  bill  of  review  againft  Curry  and  Vanmetre 
in  the  High  Court  of  Chancery;  which,  reciting 
the  fubftance  of  the  former  bill,  adds,  that  it  was 
drawn  at  firft  with  blanks,  and,  through  miftake, 
was  afterwards  filled  up,  by  his  counfel,  with  the 
mouth  of  May  1770,  inftead  of  1767,  or  1768  the 
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true  periodj  which  was  before  Curry's  title  accru- 
ed. That  thefe  difcoveries  were  made  fince  the 
determination  of  the  former  fuit;  and  that  Van- 
metre  was  a  pendente  lite  pUrchafer.  The  anfwers 
to  the  bill  of  review,  fefer  to  the^  proceedings  in 
the  former  caufe,  and  (late  that  the  defendants  do 
not  think  it  probable  that  the  dates  in  the  bill 
of  injun<!;Hon  would  have  been  inferted>  by  coun- 
fcl,  without  the  plaintiffs  confeiit;  and  that  they 
do  not  admit  the  tender  at  the  time  fpoken  of  by 
the  plaintiff,  or  before  Curry's  title  accrued. 

A  new  witnefs  fays,  That,  about  1768,  the 
plaintiH* called  at  his  houfe,  and  faid  he  was  on  his 
way  from  lord  Fairfax's  office,  where  he  had  been 
to  get  his  deed,  which  he  had  often  applied  for  be- 
fore. That  he  lives  two  miles  from  the  plaintiflT, 
but  had  never  converfed  with  him,  about  it,  fince 
that  time.  Another  new  witnefs  fays,  that,  in 
the  fpring  of  1767,  he  was  in  company  with  the 
plaintiff,  who  informed  him  that  he  had  been  at 
lord  Fairfax's  office,  and  was  refuted  his  deed. — 
That  he  met  the  plaintiff  on  his  way  home  from 
tha  office,  and  that  the  weather  was  exceflive  cold; 
which  was  the  rcafon  why  he  enquired  where  Burns 
had  been.  That  he  lives  about  5  miles  from  the 
plaintiff,  and  has  often  converfed  with  hinj  upon 
the  fuhjedl.  A  third  new  witnefs  fays.  That  in 
March  1767  the  plaintiff  called  at  his  houfe,  with  a 
led  horfe,  on  liis  way  to  lord  Fairfax's  office,  to  get 
his  deed.  That  he  faid  he  meant  to  take  Ryan* 
with  him  as  ^  witnefs.  That  he  lives  two  miles  from 
the  plaintiff,  but  docs  not  recolledl  to  have  converf- 
ed with  him  about  it  fince.  A  fourth  new  witnefs 
fays.  That,  ^out  the  year  1767,  Ryan  came  to 
her  father's  (the  plaintiffs)  houfe  to  borrow  a  horfe 
to  bring  down  his  mother,  who  lived  above  lord 
Fairfax's.  That  the  plaintiff  lent  him  a  horfe, 
and  went  with  him,   faying  that  he  would  go  to 

*  Tbe  fec%nd  '^Unest  mentioned  ab§vey  in  the 
original  suit* 
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CuiTic,        lord  Fatrfaw^s  to  get  his  deed.     That  he  came  back 
'^^'  in  about  three  days,  and  faid  he  could  not  get  it. 

_'^"^'  ,  That  when  her  father  fet  off  it  was  warm,  but 
when  he  returned  it  was  cold  and  wei,  and  there 
was  a  deep  fnow.  A  fifth  witnefs  fays  he  was  the 
plaintiffs  attorney  in  the  injun6\ion,  and  is  fatisfi- 
ed  that  the  blanks  in  the  bill  was  filled  up,  and 
the  alterations  made,  with  his  knowledge  and  ap* 
probation.  A  Uxth  witnefs  fays,  That  after  lord 
Fairfax  advertized  for  thofe  who  had  furveys  to 
come  and  take  their  deeds,  he  met  the  plaintiff", 
and  afked  him  whether  he  did  not  intend  to  go^ 
and  clear  out  his  land;  who  anfwered,  that  the 
land  was  poor,  and  that  he  mull  help  poor  people. 
Two  other  witneffes  fpeak  as  to  the  appearance 
of  the  dates  in  the  bill  of  injun6lion,  that  they 
feemed  to  be  written  with  a  different  pen  and  ink, 
and  that  there  were  erafures  in  the  bill,  with  the 
fame  kind  of  ink  that  the  blanks  were  filled  up  with; 
which  was  blacker  than  the  ink  the  bill  was  in  ge- 
neral written  with. 

There  is  in  the  record  of  the  bill  of  review,  a  co- 
py of  lord  Fairfax's  advertifment  for  tenants  to 
come  in  before  the  a9th  of  September  1766,  pay 
their  fees,  and  receive  deeds  under  pain  of  forfeit- 
ing their  rights. 

The  High  Court  of  Chancery  reverfed  the  de- 
cree entered  there  in  conformity  to  the  decree  of 
the  Court  of  Appeals;  and  thereupon  Curry  again 
appealed  to  this  Court. 

Call  for  th«  appellant.  The  new  record  only 
exhibits  the  old  cafe.  The  r.laintiffs  charge  as  to 
the  alteration  of  dates  in  his  firft  bill  is  plainly 
founded  on  a  miftake  of  the  principle,  which  the 
court  declared  ought  to  regulate  thefc  cafes  in  ge- 
neral; and  of  the  date  which  governed  this  parti- 
cular cafe.  The  opinion  of  the  court  was  not, 
that  eleven  years,  or  any  other  precife  time,  was 
the  period  of  forfeiture,  but  merely,  that  eleven 
years,  unaccompanied  with  circumftances,  was 
too  long:     That  the  taking  advantage  of  the  for- 
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feiture  was  the  material  zQj  which  deftroyed 
the  right  of  the  claimant  under  the  former  war- 
rant. That  an  cxprefs  appropriation  by  fur- 
vey  or  other  wife  was  fuch  an  a6l;  and,  as  the  fijr- 
vey  and  appropriation  in  this  cafe  were  ordered 
on  the  20th  of  Auguil  1768,  That  that  ought  to 
be  confidercd  as  the  true  period  when  the  forfeiture 
was  to  be  confidcred  as  having  been  taken  advan- 
tage of.  Uuder  which  point  of  view,  it  was  evi- 
dently unimportant,  whether  the  alteration  in  the 
dates  of  the  former  bill,  were  aftually  made  or  not, 
altho  there  is  great  reafon  to  fuppofe  the  plaintiff 
is  miltaken  as  to  the  fa6l;  becaufe  the  court  did 
not  proceed  upon  thofe  dates,  but  upon  that  of 
the  furvey.  The  true  inquiry  therefore  is,  whe- 
ther the  new  evidence  varies  the  cafe?  The  copy 
of  the  advertizcment,  which  declares  the  forfei- 
ture if  not  attended  to;  and  the  teftimony  of  the 
-wknefs  who  declares  the  intention  of  Burns  to 
abandon,  are  favourable  to  the  appellant:  But  the 
laft  evidence  proves  nothing  new  in  favour  of  the 
apf>ell*ie.  For  there  are  fuch  contrariety  and  mi- 
nutenefs  in  it,  that  the  efre6l is  deiJroyed*  Befidei 
there  are  four  witneifes  who  ftate  the  tender  not 
to  have  been  tnade  fooner  than  1768,  and  only 
thre«,  who  make  it  to  have  been  in  1767.  But 
they  all  reficr  to  Ryanj  who  fays  it  was  after  Cur- 
ry's furvey  was  dire6led.  Befides  the  new  witnef- 
fes  ftate  nothing  of  iheir  own  knowledge;  but 
merely  the  declarations  made  by  the  plaintiff  hira- 
felf-  which  are  no  evidence;  and  therefore  the 
cafe  is,  fubilantially,  the  fame,  as  it  was  before. 
But  if  the  new  teftimony  was  important,  there  is 
great  reafon,  from  the  circumftances,  to  prefume 
it  muft  have  been  known  to  the  plaintiff,  before 
the  former  hearing;  becaufe  they  were  all  his 
own  near  neighbors,  except  one,  who  was  his 
daughter;  the  fuit  was  in  his  own  county  court;  and 
it  is  as  probable,  that  he  who  was  interefted  (hould 
have  recollefted  his  converfations  Mrith  fome  of 
them,  as  that  each  of  them,  without  intereft, 
Ihoidd  have  diftin6lly  remembered  fo  many  minute 
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incidents,  and  feparate  converfations.  The  bill 
of  review  ought  not  to  have  been  allowed  by  the 
Court  of  Ciiancery.  ill,  Upon  the  do£lrines  of 
that  court  with  regard  to  bills  to  review  its  own 
decrees.  2.  Upon  the  ground  that,  the  Court  of 
Chancery  cannot  review  andreverfe  adecree  of  thi^ 
this  court.  VVith  refpefl  to  the  ift,  it  is  a  rule  that 
the  plaintiff  cannot  bring  a  bill  of  review  &  examine 
wiincfles,  in  contradiclion  of  what  he  has  endea- 
voured to  eflabli(h  before.  2  jftk*  531.  But  here 
the  plaintiff  ofTers  now  to  eftablifh  a  different  date 
from  that  which  he  formerly  contended  for.  Again, 
it  is  a  rule,  that  if  the  new  teftimony  goes  to  a 
matter  which  was  in  iffue  at  the  former  hearing, 
a  bill  of  review  (ball  not  be  allowed,  upon  that 
evidence.  HincTs  cb»  prac.  59. — 4  Fifn.  tibr.  414, 
409.  In  which  laft  paffagc,  it  is  exprefsly  faid, 
that  *'  where  a  matter  in  fafl  was  particularly  in 
*'  iffue  before  the  former  hearing,  though  you  have 
**  new  proof  of  that  matter,  upon  that  you  fhall 
**  never  have  a  bill  of  review."  But  here  the' date 
of  the  tender  was  in  iffue  before,  and  the  enquiry 
was  dire61ed  to  it  exprefsly:  Of  courfe,  the  new 
teUimony,  going  to  the  fame  point,  will  not  fup- 
port  a  bill  of  rtview.  Befides  the  new  matter 
ought  to  be  fucli  as  would  of  itfelf  be  fufficient  to 
be  the  foundation  of  a  decree.  But  in  the  prefcnt 
cafe,,  the  new  niatter  would  not  of  itfelf  be  confix 
dcrcd  as  f'lfnclent  ground,  whereon  to  afford  relief. 
With  re^fpetl  to  ihe  fecond  poliiion,  that  the  Court 
of  Chancery  cannot  review  and  reverfe  a  tlccree  of 
this  Court,  the  truth  of  it  muft  be  obvious.  For 
tilt:  contrary.  do^Slrine  involves  this  abfurdity,  that 
the  inFcrior  tribunal,  whofe  judgments  are  fubjeft 
to  the  contn  ul  of  this,  may  impeach  and  annul 
the  jud^ment^  of  this  Court.  On  principle,  there- 
tore,  the  Court  of  Coanccry  cannot  exercife  fuch 
a  power.  It  is  true  that  in  Mit^ord^s pleadings  in 
Chancery^  it  is  faid  that  the  Court  ot  Chancery  in 
England  may  review  a  decree  of  the  Houfe  of 
Lords  th;;re ;    and,  in  fupport  of  that  opinion,  he 
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cites  r  Vern,  416.  But  that  cafe  does  not  maia- 
uin  the  pofition;  for  th<^  objecl  of  the  bill  there 
WAS  merely  to  enforce  the  difcovcry,  in  order, 
that  application  niight  be  made  to  the  Hnufe  of 
Lord«;  and  the  Chancellor  only  directed  the  de- 
fendant to  anfwcr,  and  ordered  no  further  fteps  to 
be  taken  without  leave  of  the  Court.  So  that  he 
did  not  decide  that  a  bill  of  teview  would  lie.  Be- 
fides  the  matter  alledged  there  was  entirely  fub« 
ftantivc  and  new ;  it  happened  after  the  decree, 
and  would  of  itfelf  have  fupported  an  a61ion  at  law; 
or  an  oiiginal  bill  in  equity:  To  which  lad  it  was 
actually  affimilated  in  the  arguiDent.  That  autho- 
rity therefore  proves  nothing  againfl  the  principle 
contended  for  by  us.  But  our  poiition  was  ex- 
pre£ily  recognized  and  eftablilhed  by  this  Court  in 
the  cafe  of  White  vs«  Atkinson^  %  Wash.  94.  In 
which  it  was  held  that  the  Chancellor  could  not 
alter  the  decree  of  this  Court. 

W/LLiAMs  contrar  The  Chancellor  may  grant 
a  biil  of  review  to  a  decree  of  of  this  court,  when- 
ever there  is  a  new  cafe  made  by  the  new  teftimo- 
ny  in  the  caufe,  as  was  the  cafe  in  the  prefent  in- 
fiance  {  and  it  ought  to  be  jTo  upon  principle  ;  for  it 
would  be  monftrous,  if  a  man  was  to  be  precluded 
from  his  right,  merely  becaufe  he  had  not  thebenefit 
^f  teftimony,  which  he  knew  nothing  of,  until  after 
the  decifion  of  his  cauie.  Such  a  cafe  ought  to  be 
relieved;  but  unlefs  the  Chancellor  can  do  it,  there 
will  be  a  total  failure  of  redrefs.  For  this  court 
can  inftitute  no  proceedings  for  the  purpofe;  and 
therefore  the  Chancery  rauft,  Which  is  not  at^ 
tended  with  the  abfurdity  infified  on,  upon  the 
other  fide ;  becaufe  the  decree  of  this  court  is  re« 
mitted  to  the  Chancery  and  made  the  decree  oC 
that  court.  So  that,  in  fadl,  it  is  his  own  decre6 
that  he  reverfes* 

But  there  is  no  occafion  to  refort  to  that  difiinc-i 
tion ;   becaufe  here  is  a  new  cafe  prefented,  and* 
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the  relief  is  a(ked  upon  other  fi6ls  than  thofe  which 
were  decided  on  by  this  court.  In  which  lefpedl 
it  differs  from  White  vs.  Atkinson;  becaufe,  there, 
the  error  was  in  the  body  of  the  decree.  The 
point,  relative  to  the  tender  being  made,  was  not 
inquired  into,  until  it  was  thought  important,  up- 
on the  opinion  of  this  court;  and  therefore  an  op- 
portunity, for  the  inveftigation,  ought  to  be  allow- 
ed. The  authorities  are  in  favour  of  the  pra6lice. 
Mitford  dates  it  fo  exprefsly;  and  the  cafe  of 
Needier  vs.  Kendal  &?  Hallety  4  Vin.  abr.  413, 
confirms  his  opinion.  Upon  the  power  of  tlie 
Chancellor,  then  to  grant  a  bill  of  review  in  cafes 
of  this  kind,  in  general,  there  can  be  no  doubt: 
And,  if  fo,  it  Was  properly  exercifed  in  the  pre- 
fcnt  cafe;  becaufe  the  intention  here  is  not  ta 
contradidl  the  former  cafe,  as  in  2  Atk.  531,  but 
to  fupport  it ;  and  Hinde  and  Viner  do  not  oppugn 
the  right,  as  the  point  was  not  regularly  put  in 
iffue  before. 

Then  upon  the  merits,  Pickett  vs  Do*9deU,^— 
Buffington  vs  Johnson^  &  Curry  vs  Burnsy  2  Wasb^ 
contain  the  general  principles ;  butthefe,  upon  ex- 
amination, will  not  be  found  to  militate  againft  us. 
For  if  the  furvey  is  the  true  date,  ftill  the  tender 
was  before  it ;  and  therefore  the  appellee  can  de- 
rive no  benefit  therefrom.  The  n6w  depofitioii» 
fix  it  in  1767 :  and  it  is  no  objedlion,  that  the  wit- 
nefles  only  fpeak  of  the  plaintiffs  ov^n  declarations; 
becaufe  there  being  no  difpute  depending  at  this 
time,  there  was  no  temptation  to  mifrcprefent. 
There  was  a  plain  alteration  of  the  dates  in  the 
firft  bill  \  and  the  witnefs  is  midaken  as  to  the 
abandonment*  The  advertizement  could  give  no 
•  right  to  lord  Fairfax;  and  fo  the  court  has  often 
decided.  In  fliort  there  was  a  tender  of  the  fees^ 
&c.  before  the  furvey,  and  that,  according  to  the 
opinion  of  the  court  in  all  the  cafes,  was  fuffici* 
ent.  Of  courfe,  the  decree  of  the  Court  of  Chan- 
cery ought  to  be  affirmed. 
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Call  in  reply.    In  Wbite  vs  Aijtinson^  there  wa» 
not  even  an  alicration  in  the  decree  of  this  court, 
but  a  mere  extcnliou  of  it,  to  an  objeft,  which  did 
not  ai>pear  to  have  been  contemplated  by  this  court* 
'I  he  caft  from  4  F/«.  proves  nothing,   as  it  was, 
according  to  the  Itaiement  there,  a  mere  difmiffion 
of  a  petition  to  examine  witneflcs  in  the  houfe  of 
lords,  and  therefore  is  not  like  this.  Befides,  by  re* 
curring  to  Finches  reports,  it  will  be  found  to  have 
been  merely  a  bill  of  difcovcry,    like   the  cafe  in 
Verjion^  and  that  the  Chancellor  decided  nothing, 
as  to  his  power  to  grant  a  bill  of  review.     Witn 
refp«A  to  the  inconveniences  fpoken  of  on  the 
other  fide^    it  is  true  they  may  fometimes  exift, 
but  they  will  be  partial ;   and  therefore  ought  not 
to  outweigh  the  general  inconvenience,    on  the 
other  fide  of  the  Court  of  Chancery's  perpetuating 
difputes,  by.granting  rehearings  of  the  fame  caufe. 
It  is  a  circumftance  of  fome  weight  too,    that  no 
dire^  Britilh  cafe,    allowing  fuch  a  bill,  has  been 
produced,  or  recolle6led  by  iVlitford,  whofe  know- 
ledge of  the  do6irines  of  a  court  of  equity  was  fo 
exteofive. 

Cur  ad  vult. 

Lyons  Judge  delivered  the  refolution  of  the  court 
as  follows,  *^  The  court  not  deciding  at  prefent, 
**  whether  the  Court  of  Chancery  may  allow  a  bill 
**  of  review  to  reverfe  a  decree  of  this  court,  or  the 
•*  decree  of  the  County  Court,  for  new  matter  dif- 
"  covered  after  the  decree  was  made,  or  is  preclud- 
**  ed  therefrom,  is  of  opinion,  that  the  new  tefti- 
**  mony  in  this  caufe  does  not  prove  any  material 
"  £a£l,  which  was  not  known  to  the  appellee  be- 
**  fore  the  hearing  of  the  original  caufe  in  the 
"  County  Court,  and  that  the  new  matter  proved 
^  by  the  teftimony  aforefaid,  is  not  fufficient  ground 
**  for  the  reverfal  of  the  former  decree  of  this  court. 
"  That  therefore  the  decree*  of  the  High  Court  of 
"  Chancery  was  to  be  reverfcd,  and  the  bill  of  rc- 
"  Fiew  difmiffed* 
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The  Judges 
order  for  a  writ 
of  fuperiedeas 
is  the  true 
commencment 
of  the  proceed- 
ing here ;  and 
therefore  if 
that  be  within 
five  years  from 
the  date  of  the 
judgment,  al- 
tho  the  writ  is 
not  taken  out 
till  the  five 
years  have  e- 
lapfedy  it  will 
be  in  time* 
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OVERS  TREE  T, 

againji 
MARSHALL  &  others. 

OVERSTREET  obtained  an  order  from  a 
Judge  of  this  court  for  a  writ  of  fuperfcdea« 
to  a  judgment  of  the  Diftrift  Court,  within  five 
years  from  the  date  of  the  judgment,  which  order 
he  lodged  with  the  clerk  of  this  court  j  who  deli- 
vered him  a  fuperfedeas  bond  to  have  executed ; 
but  he  being  unable  to  obtain  fecurity  before  the 
end  of  five  years  from  the  date  of  the  judgment ; 
the  clerk  of  this  court  doubted  whether  he  coulfl 
iflue  the  writ  of  fuperfedeas  without  further  direc- 
tions from  the  court. 

WiCKHAM  &  Randolph  for  the  plaintiff.  One 
queftion  is  whether  the  five  years  mentioned,  in 
the  Distri6l  Court  law,  page  88,  rev,  cod*  appliea 
to  this  court?  But  if  it  does,  ftill  the  order  for 
the  fuperfedeas  ought  to  be  confidered  as  the  com- 
mencement of  the  fuit  here ;  and  therefore  the  ap- 
plication {hould  relate  to  that  period  and  not  to 
the  date  of  the  writ.  According  to  which  idea 
the  application  was  made  in  time ;  and  then  the 
five  years  are  no  bar. 

ROANE  Judge,  It  has  been  decided  that  the 
five  years  applies  to  writs  of  fuperfedeas  from  this 
court,  as  well  as  from  the  Diflndl  Courts.*  But  I 
think  the  order  for  the  writ  is  the  true  period  of 
the  commencement ;  and  it  ought  to  be  fo,  F^r 
neceiEty  requires  that  time  fliould  be  allowed  far 
gsving  the  bond ;  and  accordingly  in  praflice  it  is 
adlually  taken  for  that  purpofe.  But  if  the  order 
for  the  commencement  was  not  to  be  confidered  as 
the  true  commencement  of  the  fuit,  if  the  apjplii- 
cation  fliould  be  made  but  a  little  before  the  five 
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Tears  had  expired,  the  phintifF  altho  his  applica- 
tion was  feafoa-ible  might  not  be  able  to  give  his 
bond  and  obtain  the  writ  before  the  expiration  of 
the  five  years;  and  tlierefore  would  be  barred  al- 
tho he  h<*d  a^^ualy  CiJininenced  his  proceedings  in 
tiiiid.  1  think  therefore  that  the  wiit  may  iffue 
now. 

FLEMING  Jud^e  A3  the  appellee  has  not  been 
prevented  from  tiiaking  his  money  during  all  ihis 
<iine,  1  think  no  inconveriitjnce  to  him  will  follow 
from  the  ifiuiirg  of  the  writ  at  this  date,  1  his 
refle<^on  removes  a  confiderable  obje<5lion  ;  and 
<?heren>re  1  have  the  Icfs  difficulty  in  conlidering 
^he  order  as  the  trac^  commencement  of  the  pro- 
ceedings here. 


LYONS  Judge.  There  ought  to  be  fome  re* 
ftriction  in  thefc  matters,  A  ti'ue  for  giving  the 
bond  Guglit  to  be  fixed.  But  the  opinion  of  the 
court  is  liia.t  the  writ  ibould  be  ilhitd* 


Ovcrftrect, 
Maiihall. 


Writ  iflued. 


GLASSFORD   &  Hii iNDiiRSON^    ,. 

(fgainjt 
HACKET  Ex'r  of  Mickleburrough. 


IN  the  year  1797,  Glasford  and  Henderfon  ob- 
.tained  a  jad^nw.iit  in  the  County  C^ourt  againft 
fiacktft^  as  executor  of  Mickleburrough,  upon  a 
tfariee  joowths  Replevy  bond,  dated  the  1  *th  of 
May  1774*  ^he  boml  was  made  pavahleto  G!af- 
foT'd  and  Henderfon,  arul  the  condiiion  lecitcs, 
that  whereas  .the  depurv  fl^^triff  had  icvicd  i  n  ext^ 
cutiien  on  the  (Mtate  &f  miman  for  f  i)*}  3  1 ,  w 
chuiing  debt^  C04ti^  ai^ibcriffs  commissions  Now 
if  the  laid  Thilman  and  Micklt^bartou^h  flipuld 
pay  to  Clafafordaud  Henderlon  thejbid  ;^07  31 

N. 


In  a  thret 
months  reple- 
vy bond,  the 
cotidition 
ought  to  ftnte 
that  the  pro- 
perty was  re- 
it.  d  to  the 
Ov      or. 

The  a6^  of 
Afltmblydocs 
not  give  a  mo- 
tion,on  athree 
months  reple- 
vy bond,  a- 
giinft  cxccu- 
tois. 


194 


APRIL     TERM 


GhCsford,     within  three  moths  from  the  date,  then  the  obligt- 

w.  tion  to  be  void. 

Hacket* 

The  Difiri6l  Court  rcverfed  the  judgment;  and 
Clafsford  and  Henderfon  appealed  to  this  Court. 

LYONS  Judge.  After  ftating  the  cafe  deliver- 
ed  the  refolution  of  the  court  to  the  Allowing  ef- 
fe6l:  ift,  That  the  bond  did  not  recite  that 
the  goods  had  been  reftored  to  the  debtor,  and 
therefore  was  not  a  ftatutary  bond  upon  which  a 
motion  could  be  fuftained.  2d;  That  the  a£l  of 
Aflembly  did  not  give  a  motion  againft  executors 
upon  fuch  bonds.  Therefore  quacunque  via  data^ 
the  judgment  of  the  Diftridl  Court  was  right,  and 
ought  to  be  affirmed. 

Judgment  affirmed. 


It  18  a  gene* 
ral  rule  th^t 
parol  evidence 
\%  jQot  admidi- 
blc  to  explain 
tAe  ionbigui- 
tics  of  a  deed. 


•  GATEWOOD, 

againjl 
B  U  R  R  U  S. 

JAMES  GATEWOOD  brought  ejeftment 
againft  Burrus  for  fome  Lands|;  and  upon  the 
trial  of  the  caufe  the  plaintiff  filed  a  bill  of  excep* 
tions,  which  ftates,  that  the  plaintiff  in  fupport  of 
his  title,  introduced  a  deed,  from  the  defendant 
Burrus  and  one  Thompfon  as  executors  of  John 
Burrus,  for  230  acres  of  land  in  Caroline  county, 
on  the  fouth  fide  of  Polecat  fwamp,  **  Bounded  by 
*'  the  lines  of  Philip  Estes^  the  said  James  Gate^ 
^  nuood,  William  Tinsley^  and  the  above  said  Polc^ 
**  cat  sn»amp^  fc?<:."  That  the  defendant  introduc- 
ed parol  tedimony  to  explain  the  faid  deed;  which 
was  ohjefted  to  by  the  plaintiff;  but  the  court^ 
being  of  opinion  that  the  faid  parol  teftimony  was 
proper  to  explain  what  was  meaot  by  the  et  catera^ 
fuffered  it  to  go  to  the  jury.  Verdi^  and  judgment 
N  N 
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for  the  defendant;  and  Gatewood  appealed  to  this 
Court. 

Call  for  the  appellant.  There  is  a  known  dif- 
tindion  between  patent  and  latent  ambiguities; 
For  the  firft  may  be  explained  by  parol  evidence, 
but  not  the  latter.  A  patent  ambiguity,  is  where 
the  uncertainty  and  ambiguity  ;ippears  upon  the 
face  of  the  deed:  In  which  cafe  it  is  the  bufinefs 
of  the  court  to  expound  the  meaning  of  the  words 
ufi^d;  and  therefore  parol  evidence  cannot  be  re- 
forted  to  for  that  purpofe.  But  a  latent  ambiguity 
is  where  the  deed  is  fenfible  and  intelligible  of  it- 
felf,  but  tliere.  is  fomething  not  appearing  in  the 
deed  which  renders  it  ambiguous,  as  where  there 
is  a  devife  to  the  teftators  fon  John,  who  has  two 
fons  of  that  name  ;  in  which  cafe  the  will  is  per* 
ieGt  upon  the  face  of  it,  and  either  of  the  Ions  fuw 
ing  for  the  legacy  would  recover,  until  it  wa« 
ikewn  that  there  were  two  of  that  name  :  which 
circumftance  would  ratfe  the  ambiguity,  to  be  ex<« 
plained  by  panc>l  evidence.  8  Co»  155.  a.  Hence 
H  follows  that  parol  teftimony  can  never  be  receive 
^d  to  explain  the  intention;  becaufe  that  is  to  be 
coUe£led  from  the  words :  And  of  the  meaning  of 
thefe,  it  is  the  province  of  the  court  to  judge.  So 
that  parol  evidence  is  never  allowed  to  explain  an 
ambiguous  expreffion  ;  for  if  it  is  capable  of  inter* 
pretation,  the  Judge  fhould  do  it  from  the  words  ; 
and  if  it  be  not  intelligible,  but  is  altogether  un-* 
certain,  the  difpofition  is,  fo  far,  void.  In  the 
prefect  cafe,  the  ambiguity  is  patent ;  for  it  is  in 
the  expreflion:  which,  if  uncertain,  is  void,  and 
fret  the  fubjeA  of  explanation,  according  to  8  G?. 
ubi  supra*     In  fliort,   it  may  be  confiHered  as  the 

general  commort  law  principle,  that  parol  evidence 
r  not  to  be  received  in  explanation  of  the  words 
of  a  deed,  which  are  to  be  conftrued  bv  the  ex- 
preffioTi  itfelf,  and  not  by  evidence.  3  Wils.  275. 
a  Blacks  1 150.  To  which  may  be  added»  that  a 
departure  from  this  rule  would  deftroy  the  ftatute 
of  frauds  altogether ;    and  would  introduce  all  the 


Gatewood, 
Bunrus. 
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Gatewoody      uncertaijUy  which  that  law  was  intended  to  guarl 
againil. 

BaooK  contra.  It  is  clear  that  parol  evidence 
may  be  receWed  to  explain  a  latent  ambiguity-—— 
Lord  BacorCs  maxim  23  ;  and  here  the  ambiguity 
was  latent:  For  the  €t  cattra  is  uncertain  and 
therefore  fhould  be  explained.  The  evidence  wa  s 
intended  merely  to  explain  a  boundary,  the  courfe 
of  which  was  latent,  and  did  not  appear  in  the 
deed/  The  plaintiff  could  not  have  alcertained  tht 
extent  of  his  own  demand  without  fuch  evidence; 
and  therefore  the  defendant  was  clearly  entitled 
to  introduce  it  j  for  the  right  muft  be  reciprocal. 
Brovjn  Chan.  cas.  84,  472.  There  is  a  paflfefe  i« 
a  Bcc,  654,  which  proves  that  the  party  may  in- 
troduce parol  evidence  to  (hew  that  a  particular 
thing  was  a  parcel  of  that  ground ;.  and  the  lain* 
idea  is  Cupportcd  in  i  Term  Rep.  Joi.  So  if  ther# 
be  a  deed  for  ^f  10  and  other  confideratiohs,  thofe 
other  confiderations  may  be  fliewn  in  evidence. 
The  cafes  cited  on  the  other  fide  do  not  apply,  fof 
they  were  cafes  of  evidence  to  contradifl  the  deed% 
The  plaintiffs  could  not  even  have  made  a  furvcy 
of  their  laads  without  the  aid  of  parol  evidence, 
on  account  of  the  uncertainty  in  the  defcription. 
There  was  a  cafe  in  this  court  of  IVillis  *  &  fome^ 
body,  which  went  much  greater  lengths  than  we 
contend  for,  aa  a  whole  farm  was  included  by  the 
parol  evidence* 

Randolph  in  reply.  The  general  rule  b  that 
parol  evidence  cannot  be  received  to  explain  a 
deed:  And,  if  this  cafe  differed  from  the  ordi* 
nary  cafes  i*o  as  to  entitle  the  defendant  to  ufc  the 

Earol  evidence,  it  ought  to  have  been  {hew9  in  the 
ill  of  exceptions  Claihorne  vs.  Parish,  — a  Wash. 
146. 

ROANE  Judge.  The  counfel  for  the  appcU 
lant  were  miftaken  in  fnppofing  that  the  cotirt  had 

^tkming  vgiViUiss  a  Call.  ^  - 
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decided,  as  a  general  propafition,  that  parol  evi- 
dence was  admiiTible  to  explain  a  deed;  for  the  bill 
ai  erceptions  {hew«,  that  the  decifion  was  applied 
to  the  et  catera  Rated  in  the  deed;  and  therefore  it 
becomes  a  queftion  whether  a  relaxation  from  the 
general  rule  in  this  particular  inilance,  be  admifli- 

If,  as  was  argued  by  the  appellees  counfel,  this 
tt  costera  had  not  extended  to  the  conveying  part 
of  the  deed,  but  only  to  that  which  is  dcfcriptive, 
I  will  not  fay  but  that  i  different  deciiion  might 
be  given,  fiat  he  is  miflaken  in  the  fa<Sl,  for  the 
conveying  parts  of  the  deed  extended  to  all  the  land 
coQcemplated  in  the  defcriptive  part*  An  atten- 
tive perufal  to  the  deed  itfelf  will  make  this  more 
ma^ifeft  than  any  thing  I  can  fay  to  prove  it.  The 
enquiry  is,  whether  parol  eviience  be  admiffible 
to  abrida;e  or  enlarge  the  quantity  of  [and  claimed 
under  the  deed?  It  is  not  material  for  us  to  fay, 
whether  the  plaintiff  is  entitlecl  to  recover  on  his 
deed  without  an  explanation  or  fupplement.  He 
cbyes  not  come  forward,  with  a  view  to  cither  him- 
f«slf«  but  is  willing  to  abide  by  a  conftru^lion  as 
upon  the  deed  Itfelf.  It  is  in  oppofition  to  that 
conft**u6lion  that  the  evidence  in  queftion  was  ex- 
hibited by  the  defendant* 

That  evidence  tended  either  to  fupply  or  to  ex- 
plain the  deed  in  a  material  point.  If  to  fupply  it, 
it  runs  diredlly  in  the  teeth  of  the  law  requiring 
fttch  ag;reement8  to  be  in  writing.  If  to  explain 
it,  it  fallows,  that  as  the  words  in  queftion  have 
in  themfelves  no  determinate  fignification,  as  ap- 
plied to  the  prefent  deed,  but  only  by  reference  to 
iomething  elfe,  which  is  not  therein  inferted,  it 
may  be  that  evidence  upon  this  point  might  con- 
tradtft  the  meaning  of  the  words,  as  conftmed  up- 
on the  face  of  the  deed  itfelf. 

Info  plain  a  cafe- at  this,  it  is  uUne^eifary  to 
examinnninutely,  .or  to  qi«ote  many  aicthorities, . 


Oatewood, 
BirrniR.' 
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Gatcwood,      I  beg  leave  however  to  refer  to  the  cafc»  oiBaylh 
'^^'  V8  the  Attorney  General^  %  Atk  240,  and  Parttricke 

^J^"*'^       vs  PoH»lety  2  Atk.  384  as  analagous  to  the  caie  be-* 
fore  U8,  and  fupporting  my  preient  opinion* 

For  thefe  reafons  I  think  the  judgment  of  the 
Diflrldl  Court  (hould  be  reverfed,  and  a  new  trial 
granted,  with  a  dire6lion  that  the  evidence,  now 
under  confideration,  ihould  nut  be  admitted  upon 
fuch  new  trial* 

I  have  looked  into  the  cafe  of  Fleming  vs  Willis 
which  was  mentioned,  as  probaoly  having  an  in- 
influence  upon  this;  but  that  cafe  is  diilinguilhable 
from  the  cafe  before  us.  id.  As  being  a  variance 
between  a  marriage  fettlement  and  the  original 
agreement ;  in  which  cafe  confiderable  liberality 
has  been  exercifed  in  controuling  the  fettlement 
by  the  agreement:  and  2d,  Becaufe  there  the  va- 
riance at  the  time  of  the  fettlement  being  made, 
was  difcovered,  and  would  have  been  redlified, 
had  not  the  grantor  declared,  that  there  was  no 
occafion  for  an  alteration,  for  that  the  deed  was 
meant  to  operate  according  to  the  contrail;  and 
it  would  have  been  fan6kioning  a  fraud,  in  fuch  a 
cafe,  not  to  have  adhered  to  the  terms  of  the  ori* 
ginal  agreement.  That  cafe  therefore  has  no  in* 
fiuence  upon  the  prefent. 

FLKMING  Judge.  The  ^neral  rule  is,  that 
parol  evidence  cannot  be  received  to  explain  the 
ambiguities  of  a  deed  or  written  agreement.  There 
are  fome  few  exceptions,  as  in  the  cafe  of  a  latent 
ambiguity:  But  then  the  perfon  offering  the  evi- 
defice  ought  to  fliew  that  his  cafe  is  within  the  ex- 
ceptions. 

In  t]ie  preCent  cafe,  the  evidence  wai  admitted 

to  explain  what  was  meant  ty  an  et  aetera  in  the 

deed;  but  the  evidence  is  not  ftated  in  therecord> 

'  to  «8  to  aSord  the  court  aH  opportunity  of  deter* 

ninifig  wliether  it  was  admiilible  or  not;    Far 


or    THE    YEAR    i8oa. 


199 


aught  that  appears  to  the  contrary,  it  might 
have  gone  to  explain  away  the  whole  effeft  of  the 
deed,  in  oppofition  to  the  rule,  that  where  there 
is  an  ambiguity,  or  an  unceruin  expreilion  in  a 
deed,  it  ihall  be  conftrued  in  favour  of  him  for 
whofe  benefit  the  deed  was  made.  As  nothing 
therefore  appears  to  take  it  out  of  the  influence  of 
the  rule  which  forbids  the  intoduction  of  parol 
evidence  in  general,  the  rule  muft  be  adhered  to. 
For  thefe  reafon*  I  am  for  reverfing  the  judgment 
and  awarding  a  new  trial,  at  which  the  defendant 
will  have  an  opportunity  of  ftating  his  evidence,  fo 
as  to  enable  the  court  to  decide  whether  it  was 
admiiTible  or  not. 

LYONS  Judge.  TTie  judgment  of  the  court  is 
to  be  as  follows  :  **  The  court  is  of  opinion  that 
**  the  faid  judgment  is  erroneous  in  this,  that  the 
**  parol  teftimony,  admitted  by  the  court  to  go  to 
*'  the  jury  to  explain  the  deed  in  the  proceedings 
**  mentioned,  and  excepted  to,  is  not  fully  fet  forth 
*'  in  the  bill  of  exceptions,  as  it  ought  to  have  been 
**  for  this  court  to  decide  on,  before  the  faid  bill 
**  was  received,  or  figned,  and  fealed  by  the  Judg* 
*•  es;  therefore  it  is  confidered  that  the  faid  Judg- 
*'  ment  be  reverfed  and  annulled,  and  that  the  ap* 
*'  pcllant  recover  againft  the  appellee  his  cofts  by 
**  him  expended  in  the  profecution  of  his  appeal 
**  aforefaid  here :  And  it  is  ordered  that  the  jurors 
**  verdi^l  be  fet  afide,  and  that  a  new  trial  be  had 
•*  between  the  parties." 


Gatewood, 
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The  15  per  ct. 

damages  are 
not   recovera- 
ble again  ft  an 
attorney,  who 
receives  the 
money  of  his 
client,    and 
fails  to  pay  it 
to  him. 


TAYLOR, 

agamst 

A  R  M  S  T  E  A  l5- 


A  -  RMSTE  AD  moved  ag^nft  Taylor  f6r  mop^y 
A\  received* by  him  as  attorney  for  the  plaintiff. 
The  Diitricl  (lourt  gave  judgment  for  the  fum  re- 
ceived, with  15  per  cent  intereft  until  paid.  From 
which  judgment  Taylor  appealed  to  this^  court, 

Randolph  for  the  appellant.  This  being  a 
fummary  remedy,  introduced  by  a  ftatute,  thefta- 
tute  is  to  be  ftri6lly  obferved.  But  the  aft  does 
not  give  a  motion  on  the  bare  receipt  of  the  money 
without  a  refusal  to  \>zy.  The  plaintiff  therefore, 
in  order  to  fupport  his  motion,  ought  to  have 
(hewn  a  refufal.  This  was  more  necefiary,  if  the 
15  per  cent  damages  were  recoverable  ;  for  then 
the  day  of  refusal  becime  important,  in  order  to 
afcertain  when  the  damages  (hould  commence* 
But  the  a6l  did  not  intend  to  fubje6l  the  attorney 
to  15  per  rent  damages  ;  for  the  words  are  only, 
that  h«  "  fhall  be  proceeded  agaioft  in  a  fummary 
*^  .way,  in  the  fame  manner  as  flieriffs  are  liable  to 
*'  be  proceeded  againft  for  money  received  on  ex- 
*'  ecutions,"  wi  hout  declaring  that  he  fliall  be  li- 
able to  any  penalty  :  So  that  the  word  manner  re* 
lates,  m.ercly,  to  the  mode  of  recovering  the  mo- 
ney received,  and  is  not  intended  to  create  any 
penalty  for  the  default. 

Hay  for  the  appellee.  The  notice  was  a  de- 
mand  and  refufal;  and  therefore  fatisfied  the  aA, 
in  that  refpeft.  As  to  the  damages,  they  are  to 
be  awarded  from  the  time  the  money  ought  to  be 
paid;  and,  as  that  could  only  be  afcertained  in  the 
court  which  rendered  the  judgment,  this  court 
will  prefume  that  it  was  properly  eftablUhed  there, 
nothing  appearing  to  the  contrary. 
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Raki>olfh  in  reply*  The  notice  was  not  a 
^nund  and  refusal^  withiu  the  meaning  of  the 
acl,  which  contemplates  an  a6lual  demand  of  pay- 
ment: But  this  wag  merely  notice  for  judgment 
and  a  refufal,  which,  for  any  thing  that  appears 
never  exifted;  and  it  is  not  given  by  the  client^  in 
perfon,  or  by  any  body  authorifed  to  demand  and 
receive  payment.  It  ought  to  appear,  in  the  judg- 
ment, that  there  was  a  rcfulal^  and  at  what  time, 
in  order  that  the  court  might  judge,  when  the  da* 
mages,  if  demandabie,  accrued. 

Cur  adv.  vult» 

LYONS  Judge  Delivered  the  refolution  of  the 
court,  to  the  following  eflPe^ft:  That  as  to  the  firft 
point  relative  to  the  demand  and  refufal,  there 
was  no  room  for  exception  upon  that  ground;  be» 
caufe  the  defendant,  by  appearing  and  contefting 
the  claim,  had  rendered  it  unneceffary,  that  fur- 
ther proof,  with  regard  thereto,  (hould  be  dated 
in  the  record.  But  with  refpedl  to  the  fecond 
point,  relative  to  the  damages,  the  court  was 
clearly  of  opinion  that  the  judgment  was  errone- 
otrs;  for  the  15  per  cent  damages  are  not  given 
againft  an  attorney  by  the  aft  of  Aflembly,  which 
merely  relates  to  the  notice  and  mode  of  conduc- 
ing the  caufe,  but  does  not  create  a  penalty.-— 
That,  therefore,  the  judgment  of  the  Diftrift 
Court  was  to  be  reverfed,  and  judgment  entered 
for  th«  debt  only. 


aoi 


AUSTIN, 

as^ninjl 

RICHARDSON. 


RICHARDSON,   executor  of  Richardfon,  what arcr- 

brought  an  aftion  on  the  cafe  againft  Auftin,  mcnts  are  Aif- 

and  declared.  That  whereas  Winfton  was  indebt-  ficicntinadc^ 

cd  to  the  plaimtiffa  teftator  in  the  fum  of— ,  and  *^^*^*^»^"* 
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Anttift, 


%*tVasb.  Beiides,  there  \i  tw  expr^f  arermetit 
that  the  plaintiff  had  performed  all  things  on  hi^ 
part  to  be  performed,  which  includes  notice,  if  it 
were  neceffary  ;  fo  that,  after  vftrdfcl:,  h  \i\i\  be 
prefumed  to  have  been  proved;  which  is  a  complete 
aafwer  to  the  pafTages  from  Espinassey  aU  of  which 
eitcept  one,  are  taken  from  caies  before  the  ftatuce 
of  Jeofails;  and,  in  that  one,  it  being  neccffaty 
for  the  plaintiff  to  be  at  a  certain  place  to  receive 
bis  payment,  he  was  not  entitkd,  until  h^  arrived 
there  ;  and  consequently  it  was  necefTary  that  the 
defendant  fliooid  be  informed  of  his  coming;  btt, 
as  before  obl'erved,  it  was  not  neceflary  that  the 
defendant  in  this  cafe  (hould  be  informed,  that  the 
j4aintiiFhad  uied  due  diligence.  There  is  no  va- 
riance between  the  evidence  and  declaration;  for, 
aitho  the  declaration  does  not  fiate  the  deed  to 
have  been  made  in  his  chara61er  of  executor,  ytt 
it  is,  fubftantially,  the  fame  thing,  fcrhe  execut- 
ed the  deed,  and  it  was  his  act ;  fo  that  the  a)le*> 
gation  in  the  declaration  was  verrfied.  Thus,  in' 
the  cafe  of  a  bond  payable  to,  or  given  by  an  exe- 
cutor, the  declaration  may  treat  it  as  the  a6l  of 
the  party  without  the  addition  of  executor,  l^cter 
V8  Cocke ^  I  Wash.  157.  T  he  title  in  this  cafe  wa« 
conveyed^  the  grantee  is  fatisfied;  and  the  defend- 
ant has  had  the  worth  of  the  money;  fo  tliat  every* 
precedent  a6l,  which  could  fairly  be  required,  ig 
Ihewn  to  have  been  aflually  performed.  1  he  in- 
fb-uftion  of  the  Diftri6i  Court,  was  not  upon  the 
whole  evidence,  but  merely  that  the  deedcorref- 

fonded  with  the  averments,  in  the  declaration^ 
t  is  therefore  not  like  the  cafe  of  Keel  i^c,  ▼»• 
Herbert^  i  Wash.  203,  where  there  was  a  general 
inftruclion  to  the  jury  upon  the  weight  of  the  whole 
evidence.  For  it  was  wholly  unimportant,  wh^ 
ther  the  allegations  concerning  the  deed,  ia  the 
prefent  cafe,  were  verified  or  nou 

Randolph  in  reply.  This  is  not  a  demurrer  to 
evidence,  but  a  bill  of  exceptions  ;  and  therefore 
tht  arguments  drawn  from  the  jufUcc  of.  the  caie 
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are  irxeiff^nt.  l^t  v^  Lmc  U  an  cxprcii  Mtbo- 
my  i«  f^vcpf.pf  J^r.  UuvaU  argument,  hecaute  it 
iUcw;»  jbhat  a  fuit  <M^ghc  to  ihave  been  brought^  and 
tiic  rCipwt  of  M^ciif.  v^  Daviesy  probably,  do«# 
ii«^  coataiu  the  wKoU^  decjl^ratipiu  Lut,  if  it  doe^, 
ftiU  xh^i:e  is  aothiag,  ia  the  caCe^  which  proves, 
that  aatice  JXMy  |>e  dif^yeofed  widi  \  whereas  the 
pa^Iages,  cited  from  EtpinassCy  prove  that  it  is  in- 
dii4)eft{ibly  neccAary,  aad  that  Uic  /r/&/ii/  rcquiur 
tus  is  Aot  fttfScient.  Befi4cjB  (^lere  wa?  a  pr^cc- 
4ieut  a6l  to  be  done  hef^  for  a  Utie  ^^s  to  be  oo4« 
veyed ;  and  therefore  m  esprefs  pex]|for;aiAace 
iliould  have  been  {hewn* 

IrVONS  Jud^  deliyqted  ,tbe  re(cJvti<;u»  of  the 
x:ourt  to  the  following  effect.  T[hc  lirft  exceptioji 
taken  by  the  coun&l  four  the  appeUants  is,  tha^ 
there  14  DO  averment  of  notice  to  the  defendanti 
that  due  diligence  bad  heeai  ufed  to  obcaiu  payjn^rnt 
from  Xmlay«  But  the  court  is  of  opi^iou  (tba^ 
'  there  was  no  neccfity  5x>x  fuAb  ^n  avewent;  fcf 
the  defendant  andertooic  to  fee  the  J3aon#y  if^y^ 
and,  of  courle,  it  was  hi^  buiine£i  t^  \oq^  tp  t^ 
(xerSormaiice  hiinfelf>  without  apy  notice  ix^v^  t^ 
|xlaintiff.  For  the  diiTereoce  ;is,  where  the,  party 
cannot  perioral  the  thing,  without  recclviisg  ivxycf 
from  the  perfon  to  wboxn  it  4s  to  be  perfo^m^ 
and  where  he  may  perforn  it  witbovitfuch  notice^ 
from  the  other  fide.  In  the  firilcafe,  a  fpeci^  9^ 
tjce  an4  de;nifnd  is  neceiTary^  \)^\  not  in  the  ^h^^ 
and  that  is  the  w^e  atnouut  qi  the  caXbs  cite^ 
from  Zsp^nasi^^^  by  the  a^ipellant^  couufeL  &^ 
in  the  preient  cafe,  the  defendant  might  have  per- 
formed his  undertaking  without  notice  from  the 
plainftiiTj  he  might  hav«  confulted  the  records  and 
feen  the  deed;  he  might  have  afcertained  whether 
the  money  had  been  paid  by  Imlay;  and  if  not,  he 
might  have  had  it  done,  without  notice,  or  other 
aft,  on  the  part  of  the  plaintiff.  Of  courfe,  as  he 
had  entered  into  an  exprefs  undertaking,  if  he  fail- 
cd  to  perform  it,  a  general  allegation  of  the  de- 
mand and  refufal  was  fufEcienti  without  dating  a 
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dra^w  bills  unlefs  warranted  to  do  fo  'bj  placing 
funds  in  his  hands;  and  iitriiU  that  his  inftru^lions 
only  obliged  him  to  receive  any  confignmcnts  of 
grain  which  Huater  might  fend  fti^,  exc«(pt  as  to 
another  (hip  hy  the  name  of  the  Brinkley,  which 
Hunter  was  ordered  to  lade.  On  the  contrary, 
the  in(lru6lions  were  limited  to  particular  obje6U, 
that  the  defendant  declined  receiving  the  cargo  of 
the  Scipio.  That  his  offer  to  accept  the  billa  on 
him,  was  only  for  the  honor  of  Hunter,  a^d  not 
upon  his  own  account.  That  he  interfered  witfc 
the  deftination  of  the  fliip  as  well  for  the  fake  of 
leflening  the  freight,  as  for  the  benefit  of  Hunt^sr^, 
and  not  becaufe  he  conlidered  the  cargo  as  belc^g- 
ing  to  himfelf. 

The  depofitions  prove  the  fale  and  delivery  df 
the  corn  nearly  as  the  bill  ftates  them,  and  that 
the  plaintiff,  after  Patten  &  Dalrymple  refufed  to 
endorfe  the  bills,  had  no  other  alternative  than  to 
take  an  aflRgnment  of  the  bill  of  lading,  asa  fecuri- 
ty,  in  cafe  Blane  would  not  accept  the  bills.  That 
the  fhip  was  chartered  by  Blane.  That  the  reafon 
'  given  by  Blane  for  not  accepting  the  bills,  was^ 
that  he  was  afraid  he  might  not  receive  remittan- 
ces from  Ferrol,  in  Spain,  to  enable  him  to  pay 
them.  That  Blane  faid  he  had  enfured  the  cargo 
to  Ferrol,  but,  as  the  market  there  was  glutte4, 
he  had  ordered  it  to  London. 

The  bills,  dated  the  6th  of  May  1790,  are 
drawn  by  Hunter  on  Bianei  at  60  days  fight,  ia 
favor  of  the  plaintifT. 

There  is  a  copy  of  the  charter  party  entered  in- 
to by  Blane  with  Davidfon  the  owner. of  the  fhip, 
fbr  nine  months  or  a  longer  time,  but  defcribes  no  / 
voyage  m  particular. 

The  letters  of  the  20th  and  ^%d  oL  Nevemter 
1789,  from  Blane  to  Hunter,  and  corttainifng  the 
inflruflions  to  purchafe  are  the  fdiie  with  thofe 
referred  to  in  the  cafe  of  Hopkins  ^s  BlanCy  i  Cati 
S6a« — The  letter  oi,2*jxh  of  NovcEmfasr  17891  fcom 
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Kane  to  Hunter  confirmi  tho(e  of  the  20th  8c  ajd 
of  that  month,  advifes  him  that  he  had  fent  the 
brigBrmideyi  concerning  the  difpatch  and  delUna* 
tioa  oi  which  it  would  be  fuperfluous  to  add  any 
thing  to  what  he  had  already  written.  States  that 
the  brig  was  to  be  repaired  by  Hunter  at  Blanes  ex* 
pence ;  and  fuppofes  a  few  days  will  fuiHce  for  ity 
while  the  cargo  is  preparing,  fo  as  not  to  occaiion 
detention. 

Letter  of  December  24th  1790  from  Blane  to 

Hunter,  reminds  him  of  non-payment  of  certain 

ballances,  and  reproaches  him  with  having  drawn 

further  than  he  had  authority  to  do,  which  was  at 

the  utmoft  confined  to  the  Brinkley's  cargo ;    that 

bis  drafts  had  not  been  accepted  becaule  Hunter 

had  not  furniQied  funds,  and  he  found  he  had  ovtt 

accepted  before  he  was  aware  of  the  deficiency* 

'  For  notwithilanding  Hunters  advices  were  not  fa« 

tisfa^lory,     yet   Blane   through   confidence   that 

Hunters  refources  would  fome  how  or  other,   juf« 

tify  his  drafts  and  reimburfe  Blane,    had  continue 

ed  to  honor  his  bills  longer  than  was  (Iriflly  proper* 

That  even  the  Brinkley^s  cargo  was  purchafedun* 

der  circnmftances  not  warranted  by  the  inftru£li» 

una ;    and  that  he  might  have  rejected  it  for  that 

reafon,  but  had  waived  the  right,  taken  the  carga 

and  paflfcd  it  to  Hunters  credit.     That  the  ot^^r 

cargoes  had  been  difpoled  of  on  Hunters  account* 

That  the  Scipio  was  loaded  under  circumftances 

which  rendered  it  optional  in  Blane  to  take  it  or 

not,  and  he  chofe  the  latter  :  but  previous  to  his 

knowledge  of  the  circuniftances  he  had  made  iafur* 

ance  an  the  cargo,   the  premiums  of  ^hich,    not 

having  been  rcimburfed,  be  has  placed  to  Hunters 

debiu 

Letter  from  Proudfit  to  Hunter  dated  the  i6th 
of  March  1790,  is  as  follows :  ^  I  have  for  fale 
^^  ten  thoafand  bufheis  of  corn,  which  I  will  deli* 
*•  vcr  you  at  Porcroyal  on  board  any  veffel  you  may 
^^  fend  by  the  2ath  of  April  next,  at  fifteen  fiiiU 
^  lin^s  Md  iixpence  lUrling  per  barrel  (of  five  bii« 

U 
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**  (hels.)  Should  your  veflel  not  be  there,  by  that 
**  time,  the  corn  is  to  be  received  by  your  friend^ 
^^  and  the  bills  given  me,,  which  are  to  be  upon 
^'  London  at  (hiiy  days  indorfed  by  Pattoo  and 
"  Dalrymple." 

In  anfwer  to  this,  Hunter  by  letter  of  the  fame 
date,  agrees  to  take  it  at  I  j/6,  payable  in  bills  on 
London  at  60  days  sigbu 

Letter  of  the  nth  of  April,  from  Proudfit  to 
Hunter,  mentions  that  he  is  fending  the  corn  to 
Portroyal,  and  wiflies  him  to  fend  the  bills  to  Pat« 
ten  and  Dalrymple. 

From  the  fame  to  the  fame  dated  May  t6  1790^ 
complains  of  his  having  direded  Dalrymple  to  re- 
iseive  the  bills  of  lading  for  the  corn,  as  it  was  in 
confequence  of  his  promising  to  endorse  the  bills  of 
lading  that  I  accepted  your  dills  wtbout  tbe  indor-' 
sers  promise  i  Requefts  that  he  will  come  to  Fre- 
derickfburg  to  fee  about  it,  at  tbe  bills  af  lading 
inust  be  endorsed  by  Hunter  to  Proudfit. 

An  account  between  Hunter  and  Blaue  contains 
ftatements  of  fuiidry  drafts  of  Hunter,  in  favour  of 
diiTerent  perfons,  paid  by  Blane  from  June  to  Sep- 
tember 1790. 

A  witnefs  fays  he  was  prefent  when  Hunter  and 

Proudfit  contracted;  and  that  the  bargain  was  for 

15/&  fterling  payable  in  bills  on  London  without  de- 

lignating  any  houfe  on  which  they  were  to  be 

drawn.     That  the  name  of  Blane  was  not  mentt* 

oned,   as  the  perfon  for  whom  the  purchafe  wa» 

made,    that  neither  he  nor  any  other  perfon  was 

.  Disroed  as  in  any  way  interefted  or  concerned  in 

the  purchafe,  or  refponfible  for  the  payment.  That- 

he  faw  the  missives  of  the  bargain  exchanged  be* 

tween  Proudfit  and  Hunter;  and  that  the  price  of 

corn  then  was  about  18  or  2of*  Virginia  currency 

J  er  barreU 

1  he  Court  of  Chanctry  decreed  in  favour  of  the 
pUintiili  and  Alane  appealed  to  this  court. 
Oo 
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Rahdocph  for  the  appellants.     Hunter  plainly         Blan«, 
went  beyond  his  powers,  and  therefore  his  aft  was  ^'* 

void.  For  he  was  not  to  buy  corn  unlefs  the  other  ,  ^^^  *^^ 
articles  could  not  be  obtained.  But  inllead  of  this 
he  purchafcd  when  the  others  might  have  been  had^ 
and  hr  bought  it  above  the  market  price  too.  Ad* 
ed  to  which,  inftead  of  forwarding  the  bills  of  lad- 
ing immediately,  as  he  was  bound  by  his  inArufti* 
ons  to  have  done,  he  inJorfed  them  in  blank,  and 
one  was  afterwards  aftually  filled  up  to  Plunket  k 
Stewart,  So  that  Proudfit  was  co-operating  to 
prevent  Blanes  ability  to  pay.  3-4ri.  237.  2  H;;;/. 
148.  But  Proudfit  never  knew  Blane  in  the  buli* 
nefs;  for  his  contrjft  was  with  Hunter:  and  it  does 
not  even  appear  that  he  ever  faw  or  heard  of  the 
powers  fro '11  BUne  to  Hunter.  The  conefpond- 
enceis  with  Hunter  in  his  own  name;  and  the  bill* 
do  not  fpecify  that  they  were  drawn  on  account  06 
the  ngency,  i  Call  i^j-].  Potv:  Pov)\  n8.  Blane's 
offer  to  accept  proves  nothing;  bccaule  an  offer  not 
accepted  wci^s  nothing,  Taliaferro  \s  kobb^lCaifs 
2^6.  Vhe  lame  arguments  apply  to  Smith's  caf.  f 
for  the  powers  were  never  feea  in  that  cafe  either, 
and  the  tranfailion  was  perlbnaJly  with  Hunter, 
without  reference  tohisagencv.  The  length  of  time 
before  the  attempt  to  render  Blane  liable  is  very 
material,  and  flicws  that  he  was  not  thought  of  at 
the  commencement  of  the  tranfa^lion.  Calls  rep, 
379.  The  decrees  are  therefore  both  erroneous  j 
and  ought  to  be  revered. 

Nicholas  for  the  appellees.  The  powers  givea 
by  Blane  were  the  molt  extenlivc  imagi'iible,  and 
clearly  included  the  prefent  cafe.  For  he  was  to 
ufe  his  difcretion  of  pui chafing,  and  was  not  re** 
ilri6led  but  a<5lually  authorized  to  buy  corn.  If 
he  abufed  thofe  powers  as  it  is  pretended  on  the 
other  fide,  that  circumflance  does  not  affeft  Smith; 
in  whofe  cafe  the  bills  were  remitted  immediately, 
and  therefore  there  is  do  objeftion  on  the  ground 
of  delay,  as  tlierc  was  in  the  cafe  of  Hopkins  vs. 
Blane^  l  Call  361.     It  is  e\  ident  from  1  he  circun;i« 
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Blanei  fi^nce^  that  the  fellert  faw  the  powers  before  the 
If  '^^Ad  ^^'^*  ^trt  made;  but  if  they  only  heard  of  them 
Proudfit.  -^  jj  fufficient.  In  Hopkini  vf.  Blane  there  was  % 
ftrong  appearance  of  credit  having  been  given  per* 
fonally  to  Hunter ;  but  here  no  reliance  was  plac* 
ed  on  him.  In  that  cafe  the  bills  were  not  drawa 
for  grain,  but  for  tobacco ;  but  here  they  were 
drawn  for  grain,  and  that  was  remitted  to  Blane: 
which  was  agreeable  to  the  powers  given  by  him 
to  Hunter,  who  was  his  general  agent;  and  there- 
fore the  cafe  is  exprefsly  like  that  oi'Hooe  and 
Harrison^  vsOxley  and  Hancock^  i  Wash.  19.  For 
there  is  nothing  to  fliew  that  it  was  a  contrail  by 
Hunter  on  his  own  account,  but  every  circum- 
ftance  manifeftly  proves  that  it  was  on  account  of 
the  agency.  The  argument  that  the  fellers  were 
voluntarily  participating  in  the  abufe  of  the  pow« 
ers,  and  that  the  corn  was  purchafed  at  an  e&or« 
bitant  price,  i$  altogether  unfounded* 

WicKHAM  in  reply.  In  Hoe  &f  Harrison^  v» 
OxUy  bf  Hancociy  there  was  an  ex tenfive  general 
agency^  to  tranfa^  their  bufinefs,  pven  to  ronfon* 
by^  and  that  agency  was  notorious  to  the  wholo 
world :  But  here  the  agency  was  fpecial  and  not 
generally  known :  So  that  whoever  would  make  a. 
title  under  it  muft  (hew  that  the  agency  Was  known 
to  him.  But  this  they  cannot  do«  Hunter  being 
a  particular  agent  for  fpecial  purpofes  had  no  au» 
thority  to  exceed  them,  and  aught  not  to  have 
drawn  beyond  the  fiinds  advanced  by  him.  The 
plaintiffs  never  made  any  contra6l  with  Blane,  but 
with  Hunter  only,  and  upon  his  own  account:  Ft  is 
repugnant  to  the  nature  of  his  bufinefs  to  fuppofe 
thefe  letters  were  (hewn  by  Hunter;  becaufe  fecre* 
cy  was  Blanes  object,  to  prevent  competition  in  the 
riarket;  and  therefore  it  would  have  been  infide* 
lity  in  him  to  have  divulged  them.  It  was  confe* 
quer.tly  a  tranfa£lion  in  the  ufual  courfe  of  trade, 
that  is  to  fay,  a  purchafe  by  Hunter  for  bills  on 
London,  without  any  regard  to  the  agency.  The 
extravagant  price  given  for  corn,  when  Blane^s  or* 
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dert  nvere  to  buy  ai  low  at  poffible,  proret  that 
Hunter  only  was  trufted :  For  there  it  no  proof 
that  his  affairs  were  at  that  time  declining.  But 
be  that  as  it  may,  the  taking  of  the  bonds,  notes, 
and  fecond  bills,  were  a  difcharge  of  the  firft,  and 
expnerated  Slant  altogether,  if  he  eyer  was  lii^ble^ 

Cur  ad  vuh* 

LYONS  Judge,  after  Rating  the  cafe,  deliver^ 
ed  the  refolution  of  the  court  to  the  foUowinl; 
tflea. 

In  the  prcfent  cafe,  the  defendant  might,  with 
fafety,  perhaps,  have  demured  to  the  plaintiffs  bill. 
For,  althpugh  it  charges,  that  the  bills  of  exchange 
were  taken  upon  the  credit  of  Blane,  yet  that  is  in- 
confident  with  the  other  fafls  dated  in  it;  fuch  at 
the  requiiition  that  the  bills  (hould  be  indorfed  hf 
Patten  and  Dalrymple,  and,  when  that  could  not 
be  obtained,  the  taking  of  ait  aflignment  of  the  bills 
of  lading*  Thefe  circuroftances  prove  that  the 
bills  were  neither  drawn,  nor  taken  upon  the  cre- 
dit of  Blane,  but  that  the  plaintiff  looked  elfewherfe 
for  fecurity.  Therefore,  upon  his  own  (hewing^ 
it  is  probable,  that  the  bill  could  not  have  with* 
flood  a  demurreip. 

Be  that  at  it  may,  however,  the  cafe  is,  clear* 
ly,  in  favor  of  the  defendant,  upon  the  teftimonyj 
for  the  plaintiff  doet  not  prove,  that  he  ever  faw, 
or  heard  of  Hunter's  powers  before  he  fold  the 
corn  to  him.  But,  if  he  had,  thole  powers  did 
not  authurizie  Hunter  to  draw  the  bi^s  in  quedion: 
For  it  does  not;  appear  that  the  contrafl  was  upon 
the  account  of  Blancf  fo  far  from  it,  his  name  is 
not  even  mentioned  in  the  agreement,  but  the  fti- 
puiation  is  for  bills  on  London,  generally,  to  be 
cndorfed  by  Patten  and  Dalrymple,  without  men- 
tioning  on  whom  they  were  to  be  drawn.  A  cir- 
cumftance  which  plainly  fliews  that  Blane  was  not 
conlidered  as  the  perfon  on  whofe  account  thjc  con- 
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Bbn^»        tra6l  was  made;  otherwife  it  is  not  conceivable  why 

^■f  hii  name  was  omitted. 

Pr<uclfit. 

im  pyiij  This  however  is  not  all.     There  are  other  cir- 

cumftances  which  have  confiderable, weight  in  de- 
termining that  it  was  a  tranfadlion  between  Hun- 
ter and  the  plaintiff,  upon  the  credit  of  Hunter 
only.  For  it  appears  that  when  Patten  and  Dal- 
rymple  refuied  to  endorfe,  the  plaintiff  had  n  in 
contemplation  to  ftop  the  delivery  of  the  corn, 
until  the  bill  of  lading  was  ailtgned  to  htm;  which 
certainly  would  not  have  happened  had  he  relied 
upon  the  credit  of  Blane.  fiefides  that  charge  ^ 
exiploded  by  other  circumftances;  for,  in  his  letter 
of  the  a}d  of  April  1790,  he  in tiinates  that  the  bills 
of  others,  indorfed  by  Hunter,  would  be  received; 
which  ftiews  that  his  confidence  was  in  Hunter 
hirafelf :  And  therefore,  after  the  bills  were  re- 
turned protefted,  he  is  found  enquiring  how  he 
could  (ecure  himfelf,  as  Hunt er^s  affairs  were  d«- 
rangedi 

Thefe  circumftances  plainly  prove,  tliat  the  cre- 
dit was  not  given  to  Blane,  but  to  Hunter:  And 
that  the  plaintiff  relied  on  other  iecuri ties  for  in- 
demnityy  in  cafe  his  confidence  in  Hunter  fliould 
turn  out  to  have  been  mifplaced. 

But  the  cafe  of  Hooe  &fr.  vs  Oxley  &fr.  i  Wash. 
19,  is  relied  upon  by  the  counfel  fur  the  appellee 
as  eftablifliing  Blane's  refponfibility.  That  cafi^ 
carried  the  principle  far  enough,  and  we  are  not 
difpofed  to  pufh  it  any  further.  It  is  fuificient 
therefore  to  remark  that  the  analogy  between  the 
two  cafes  is  not  fo  great  as  th«  counfel  fuppofes; 
for,  there,  the  correfpondence  held  out  an  idea» 
that  Ponfonby's  bills  would  be  honored  to  any  ex* 
tent ;  whereas  nothing  of  that  kind  appears  in  the 
prefent  cafe :  Of  courle,  the  authority  of  that  cafe 
i§  not  fo  decifive  as  the  counfel  for  the  appellee 
reprefents. 

Tfie  general  rule  is,  that  to  charge  the  princi- 
pul  the  agency  muft  be  proved  to  be  univerCal,  or 
the  power  mufl  be  explicitly  given.    For  if  the 
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power  »  limited  to  a4>articiilar  object,  it  is  a  mart 
relation  between  merchant  and  fa^or ;  and  the 
latter  muk  a£l  within  the  pale  of  his  authority,  or 
the  principal  is  not  bound.  Hopkins  y%  Blane^  i 
Cally  361.  But  here  the  agency  is  not  pretended 
CO  be  univerfal,  and  ihe  power  was  limited  to  a 
particular  ob)e£i,  which  not  being  attended  to, 
the  correfpondent  could  create  no  refponfibility  ia 
the  principal. 

A  do6lrine,  contrary  to  tbls,  would  be  ruinous 
to  commerce*  For,  then,  if  a  merchant,  in  ono 
country,  ordered  goods  from  another,  he  would  be 
liable  to  the  manufacturers  and  (hopkeepers,  who 
fiirniflied  them,  altho  he  had  no  communicatlom 
with  them,  and  there  was  no  confidence  exilling, 
or  intended  toexifl,  between  them  and  him;  his  en* 
gagcment  being  confined  to  his  own  correfpondent 
perfonally,  without  the  lead  thought  of  extending 
it  further. 

Upon  ^he  whole,  the  tranfaftions  between  the 
plainfiffand  Hunter  appear  to  have  been  of  a  pri- 
vate nature,  and  founded  on  the  credit  of  the  lat- 
ter only.  Of  courfe  there  is  no  ground  forcharg- 
ing  Blane;  and,  therefore,  the  decree  is  to  be  re- 
verfed,  aud  the  bill  difmifled  with  cofts. 


NOEL,   againjl  FISHER.       . 

WILLIAM  FISHER  brought   debt   in   the      A  bond  fas 
county  court  againft  Noel,  upon  a  bond,  the  iaie  01  an 
dated  the  ioth  of  April    1789,    and  executed  by   <>^cc  is  voicW 
Noel  to  Fiftier  deputy  ftieriff  of  John  Upfliaw  high 
flieriffof  the  county  of  Effex;    the  condition  of 
which  wis  as  follows:  *'  Whereas  the  above  bound 
"  Richard  Noel  hath  been  accepted,  received  and 
"  allowed  to  be  deputy  flieriff  for  and  under  the 
**  faid  John  Upfliaw  in  the  upper  precin£l  or  St. 
Anne's  pariih  in  the  faid  tounty,    from  the  com- 
**  mencenkent  of  this  bond  until  the  expiration  of 
^  the  laid  William  Filher's  time,  and  for  the  per* 
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Hod*  **  quifites  and-bcBefiu  of  thc.faid  Office,  he  agreet 

w.  <*  gnd  obliges  hirol'clf,  his  heirs  tec.  to  pay  the  faid 

V^^         "  Wilham  Fiihfcr,  his  heirs,  executors,  adminiftra- 
^^  *'  tors  and  alligns,  the  fum  of  thirty  five  pounds, 

**  at  two  payments,  one  haW  at  or  upon  the  twen- 
*'  ty  fifth  day  of  June,  the  other  moiety  on  the  15 
**  day  of  December  next  following,  and  fo  in  pro* 
*'  portion  for  a  greater  or  lefs  time  as  it  may  hap- 
**  pen.  If  therefore  the  faid  Richard  Noel  (hall 
*'  well  and  truly  colle£l  and  receive  all  other  fees 
^  and  dues  put  into  his  hands  to  colle£l,  and  duly 
**  account  for  and  pay  the  fame  to  the  oflScers  to 
**  whom  fuch  fees  art  due,  refpeciively,  at  fuch 
^^  times  as  are  prefciibedby  laW;  and  duly  colltA 
"all  taxes  and  dues  impofed  by  law,  and  pay  the 
**  fame  as  the  law  direfts;  and  fliall  well  and  truly 
^  execute  and  due  return  make  of  all  procefs  and 
*•  precepts  to  him  direded,  and  pay  and  fatisfy  all 
**  fum«  of  money  and  tobacco  by  him  received  by 
*'  virtue-of  any  fuch  procefs  to  the  perfon  or  per- 
.  **  fons  to  whom  the  fam©  are  due,  his  or  their  ex- 
^^  equtors,  adminiilrators  or  afligns,  and  in  all  other 
*'  things  fliall  truly  and  faithfully  perform  the  faid 
**  office  of  deputy  Iheriif  during  the  time  of  his  con- 
**  tinuance  therein ;  and  at  all  times  hereafter  in- 
**  demnify  them  the  faid  John  Uplhaw  and  William 
**  Fiflier,  their  heirs,  executors  and  adminHlra- 
"  tors,  in  every  thing  relating  to  the  office  of  ftie- 
**  riff;  then  the  above  obligation  to  be  void,  other- 
**  wife  to  remain  in  fiill  force  and  virtue."—— 
The  declaration  affigns  a  breach  in  n6t  paying  the 
jf  35,  and  allcdges  generally  that  the  defendant 
hadnot  performed  any  of  the  condtti  ns  of  the  bond. 
Plea,  conditions  performed*  Iffuc-— Verdid  and 
judgment  for  the  plaintiff  for  ^f  136  6  3  damages: 
JIocl  appealed  to  the  Diftrifl  Court,  where  the  judg. 
inent  was  affirmed;  and  thereupon  he  appealed  to 
this  court. 

Warden  for  the  appelant.  Made  four  pomtt. 
X*  That  there  was  no  venue,  as  the  county  waft 
not  ftated  either  in  the  margin,  or  the  body^  at 
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t\m  deeUration.  .  2.  That  the  Breach  waa  not  f«&  KotU 
ficiently  fet  forth,  and  the  averment)  with  regard  ^^* 
Co  the  time  during  which  there  was  to  be  ^  P>y*  *  ^* 

ment  of  the  jC35»  ^**  ^^^  certain  enough,  j.  That 
greater  damages  are  found  than  are  laid  in  the  de« 
claratioA.  4.  That  the  bond  is  void ;  becanfe  it 
was  given  for  the  fale  of  an  office,  which  concern- 
ed the  adniniftration  of  juftice,  liev^  tod.  63. 

Smith  and  Wickham  cofUrai  There  was  no 
occaiion  for  a  venue^  as  the  a^on  was  tranfitory, 
And  the  a6l  of  Aflembly  dire£ls  that  the  jury  (hail 
be  compofed  of  By c^ slander s;  which  fuperfedes 
the  necefEry  of  a  venue  altogether.  But  at  any 
rate  the  ilatute  of  Jeofails  cures  it.  The  breach  ts 
well  enough  laid,  and  there  was  no  neceffity  to  be 
more  particular  as  to  the  £  35.  That  greater  da* 
m4ges  are  found,  in  an  action  of  this  kind,  than 
were  laid  in  the  writ,  has  been  decided  not  to  be 
error,  Payne  v«  Elzey^  a  Wash,  143.  The  a6l  of 
1792  does  not  render  the  bond  void ;  for  there  is 
an  exprefs  exception,  in  it,  with  regard  to  con* 
TraAs  between  iheriffs  and  their  deputies;  and  the 
contrail  here,  though,  in  form,  between  the  de- 
puties, was  fubilantially  between  the  iheriff  and 
Noel;  becaufe  the  approbation  of  the  fberift  was 
neceiTary;  and  therefore  it  is  within  the  reafon 
and  fpirtt  of  the  provifo. 

Warden  in  reply.  It  was  a  contrail  between 
Noel  and  Fiilier  that  the  latter  ihould  procure  the 
flierifFs  perraiffion  that  the  former  (hould  become 
his  deputy ;  which  is  fufficient  to  avoid  the  bond; 
for  ic  leads  to  extortion  and  oppreffion*^ 

Per  cur.  "  The  court  is  of  opinion  that  the 
*'  judgments'  aforefaid  are  erroneous  in  this,  that 
^  the  Dond  on  whicli  this  fuit  is  brought,  as  fet  forth 

'  '  III    I    II    11     nil        I  ■■■    I  I  I  ^ 

*  It  1%  remarkable  that  this  cafe  was  argued  on  the  a5l  of 
tjftt  although  the  bond  was  daud  in  lySf .  I  prelume  it 
Was  an  overiight  in  th«  couni^ 


•It 
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Fiflier* 


^  in  the  proceedings^  u  void  in  Uw,  the  fame  hav« 
•*  ing  been  taken  and  entered  into  contrary  to  tho 
^  directions  and  provifions  of  a  Britith  iHtute  made 
**  in  the  fifth  and  fixth  years  of  the  reign  of  king 
'*^  Edward  the  fixth,  against  iuying  and  selling 
**  opces^  which  ftatute  was-  in  force  in  thi«  State  ac 
**  the  time  the  faid  bond  was  made.  Therefore  ic 
^  is  ooniidcred  that  the  judgments  be  reverfed,  &c. 


A  legatee 
cannot  recover 
a  /la^e  devited 
to  faim  without 
proving  the 
aflentoiftlir 
executor  to  the 
legacy. 


H  A  1  R  S  T  O  N, 

againjl 
HALL. 

THE  Hairs  brought  detinue  againft  Hairftoi^ 
for  fome  flaves :  and  upon  the  trial  of  the 
caufe,  the  parties  agreed  a  cafe,  which  ftated, 
that  the  flav^is  had  been  devifed,  by  Sarah  Hall^ 
to  her  fon  Nathan  Hall,  father  of  the  plaintiffs,  for 
life,  aikd  at  his  death  to  her  grand  children  as  her 
faid  fon  fliould  fee  caufe  to  divide  the  faid  flaves 
among  them,  but  if  lier  faid  fon  fliould  tradc^  seli^ 
9rdisposey  hire  or  lend  any  part  thereof  any  where 
or  to  any  perfon  daring  his  life,  or  the  fame  fliould 
be  taken  in  confecjueiice  of  any  debt  of  his^  that 
the  flaves  fliouli  be  divided  among  the  plaintiffs  as 
foon  as  they  were  known  to  be  out  of  the  poflelli- 
oaof  the  faid  Nathan,  whom  ftie  appointed  execu-' 
tor  of  her  will.  That  they  were  taken  from  the 
pofleflion  of  the  faid  Nathan  whom  flie  appointed  ex- 
ecutor of  her  will.  That  they  were  taken  from 
the  pofleflion  of  the  faid  Nathan,  and  fold  as  his 
abf^lute  property,  by  virtue  of  an  execution  againd 
his  eftate.  That  the  faid  Nathan  is  ftill  alive;  and 
that  it  did  not  appear  that  the  executor  had  given 
his  confent  to  the  iuit,  or  to  the  legacy,  or  that  any 
per  fon  had  qualified  as  executor,  or  adminiftrator.* 
And  the  queflions  referved  for  the  opinion  of  the 
court  were,     ift.    Whether  the  plaintiffs  as  lega- 

*  There  \%A  ct;iriiicatc  to  the  wui,  which  m  tound  in  ^<rr 
^)9rha^  th'^i  the  m\i\  was  proved  by  the  witneflTcs;  but  there 
is  00  certificate  that  the  executor  ever  qualified  thereto* 
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t^es  of  Sarah,  could  maintain  the  aAioQ,  wuboat       Halrftpn^ 
fhe  vving  the  aifent  of  the  executor  or  adminitlrator  ^^, 

to  tne  Icgucy?  /d,  Whether  the  flaves  could  be 
ibid,  as  tnc  abfoluce  property  of  the  faid  Nathan^ 
under  the  execution  aforefaidf  The  Diitri(!:l  court 
gave  j'^dgmeat  for  the  plaintiffs,  and  the  defendant 
appealed  to  this  court. 

Randolph  for  the  appellant.  The  Legatees 
ougiit  to  have  fhewn  the  executors  affent;  for,  if 
the  foa  took  poffcffion  without  the  aflent  of  ;^  qua- 
lified executor  or  admin iftrator^  he  was  a  treif- 
pafler, 

WiCKTiKH  contra.  The  cafe  is  not  liable  to 
the  general  rule  concerning  the  neceflity  of  the  ex- 
ecutors aflent.  ¥or  the  will  appointed  the  fon 
fole  executor  and  univerfal  devilee  of  the  eftate; 
and,  as  he  did  not  qualify  as  executor,  he  was  in 
polTeifion,  in  his  own  right,  under  the  devife :  Of 
courfe,  he  was  as  much  lubjedl  to  the  condition, 
and  as  liable  to  the  forfeiture^  as  if  there  had  been 
an  exprefs  aflent  obtained,  or  he  had  qualified  as 
executor:  For  he  could  not  avoid  his  raal  condu6l, 
by  faying  that,  as  the  afl*ent  of  a  qualified  executor 
was  not  obtained,  his  poflelfion  was  tortious ;  ef- 
pecially  as  it  was  even  competent  to  him  to  do 
every  aA  as  executor,  but  bring  fuits. 

Randolph  in  reply.  Perhaps  it  may  be  quef- 
tionable  if  the  de>^ifc  over  is  not  void:  but  not  be* 
ing  fatisfied  up»>n  that  point,  I  (hall  fubmit  it  to  the 
court.  As  the  ion  had  not  qualified  as  executor, 
his  pofleTion  was  tortious,  and  the  rightful  admi- 
niftrator  might  have  maintained  an  a6lion  flfe  Aonis 
asportatis  aguinft  him.  It  is  no  obje^ion  to  fay, 
that,  by  this  means,  the  fon  might  avoid  the  condi- 
tion and  fave  the  forfeiture,  by  taking  poflelRon  and 
failing  to  qualify;  becaule  the  remaindermen  might 
have  taken  adminiftration  thcmfelve^j  and  thus 
bave  avoided  the  inconvenience* 

Curadvult.         " — -  - 
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LYONS  Judge  delivered  the  refolution  of  tho 
court,  that  the  judgment  was  erroneous  and  to  be 
Teveried,  as  it  did  not  appear  that  there  was  any 
affent  of  the  executor  to  the  legacy. 


LEE    againji     PEACHY. 

The  aa  of  T  N  February  1798,    Lee,  as  etecutor  of  Joha 

limitations        J[  ^-f^^f  clerk  of  Effex  county^  made  a  motion,  in 

will  not  bar  a   the  county  court,  againft  Peachy  as  adminiftrator 

T^'^lor   of  Samuel  Peachy  Oieriff  of  the  county,  for  fome 

clerkf  ticket*,    clerk's  tickets  put  into  the  hands  of  the  faid  Samu- 

mit  into  his    "el  Peachy's  deputy  in   1774.     The  motion  was 

Bands  to  col-    continued  from  court  to  court  until  November 

^^  1798^  when  the  defendant  plead  n on- aifiimpfit  and 

the  a6l  of  limitations;  to  which  the  plaintiff  repli* 

ed  generally.     The  county  court  gave  judgment 

for  the  plaintiff;  and  the  defendant  appealed  to  the 

Diftri6l  Court,  where  the  judgment  of  the  county 

court  was  reverfed:     From  which  judgment  of  re* 

verfal  Lee  appealed  to  this  court. 

Warden  for  the  appellant.  Under  the  ^ircum- 
'  ftances  of  the  prefent  cafe,  the  aft  of  limitationa 
would  not  have  been  a  bar  in  an  a6lion;  for  there 
were  not  five  years  during  which  there  were  pro- 
per charaflers  to  fue  and  be  fued ;  and  the  (heriff 
was  but  a  truftee,  in  whofc  favor  the  a£l  of  limita- 
tions never  runs.  Thefe  objeftions  apply  with 
greater  force  in  the  cafe  of  a  motion. 

Smith  contra*  There  are  two  cjueftions  in  this 
cafe,  id.  Whether  the  a6l  of  limitations  applies 
to  a  motion?  ad,  If  fo,  whether  there  was  a  fuf- 
ficient  lapfe  of  time  in  the  prefent  Indance  to  bar 
the  motion  i 

That  the  aft  does  apply  in  the  cafe  of  a  motion* 
is  proved  by  the  derifion  of  the  court  in  the  cafe 
of  the  audi  for  of  public  accounts  vs  Graham^  i  Call^ 
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rep.  475.  The  Legiflature,  by  giving  the  plaintiiF 
a  fummary  remedy,  tould  never  have  intended  to 
vary  the  rightf  of  the  defendant,  or  deprive  him 
of  any  defence,  which  he  might  have  fet  up  to  the 
a£lion.  It  could  never  have  been  their  intention 
that  what  would  be  a  good  plea  to  onefuit,  ihoald 
not  be  a  good  plea  to  another  fuit,  for  the  fam« 
thing.        ^ 

Upon  calculation  it  will  be  found,  that  there  wa$ 
^n  aggregate  of  five  years,  during  which  there  wat 
a  competent  perfon  to  fue  and  be  fued.  On  both 
grounds  therefore  the  judgment  was  right ;  and 
ott^t  to  be  affirmed. 

LYONS  Judge  to  WAaDBN««-It  there  any  ctf# 
where  a  motion  of  this  kind  hat  beta  allowed 
agaioft  executors^ 

W  AftDEif— » I  do  not  recoUeA* 

Cur  ad  vuU. 

LYONS  Judge  redeliveerd  the  refolution  of  tht 
court,  that  the  judgment  of  the  Diftri6t  Court  wa$ 
to  be  reverfed,  and  that  of  the  county  court  affirm* 
ed;  becaufe  this  court  confidered  the  a6l  of  limi- 
tations as  not  applying,  inafrauch  as  the  plaintiiF 
might  have  fued  the  flierifTs  bond;  and,  as  that 
right  of  a6lion  was  ftill  exifting,  it  could  not  be 
true  that  the  aA  of  limitations  would  bar  the  mo* 
taon* 


THORNTON, 

agaxnd 
C  O  R  B  I  N. 

THIS  was  a  motion  to  fet  afide,  an  order  of  this  ^^^^'fl^* 
court,    for  difmiffing  an  appeal  by  Thorn-  whichhasbcen 
toll  from  a  decree^of  the  High  Court  of  Chancery.  difmUIect  by 


2i» 

ThorntoDf 

Corbin. 
^— ^ ' 

siiftake^  can 
2>e  redocketed 
at  a  fubfe- 
Guent  term. 
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The  fafts  were  that  Mr*  Marfliall  had  been  retaifN- 
ed  as  counfel  for  the  appellant  before  nis  appoint- 
ment to  the  office  of  Chief  Juftict;  but  had  omitted 
to  mark  himfelf  on  the  docket,  or  to  inform  the 
gentleman  who  was  to  fini(b  his  buiincfs.  in  con* 
fequence  of  which  the  appeal  was  difmilfed^  at 
April  term  1801,  for  want  of  profecuikun.  At 
Oftober  term  1801,  a  rule  was  obtained  by  'I'horn- 
ton  to  fliew  caufe,  at  this  term,  why  the  order  of 
difmiiTion  ihould  not  he  fet  afide,  and  the  cauie  re* 
docketed. 

.  Warden  for  the  appellee.  The  appellant  ought 
alwa>ft  to  be  ready,  and,  as  it  was  natorious  that 
his  former  counfel  was  appointed  to  a  public  ilati- 
on,  he  ought  to  have  employed  another,  or  applied 
to  the  gentleman  who  finifhed  the  bulinefs  oi  Mn 
Marfhall.  Beiides,  the  court  have  no  authority  ta 
£et  afide  the  dilmiffion. 

Caio-  contra.  There  appears  to  have  been  a 
furprife  on  the  appellant,  who  fuppofed  that  the 
caufe  would  have  been  attended  to;  and,  therefore^ 
if  the  court  have  power  to  corrc6l  the  midake,  it 
ought  to  be  done.  But  it  is  clear  that,  at  common 
law  the  court  does  poffefs  the  power  of  fetting  afide 
any  order  or  judgment  which  has  been  obtained  by- 
fraud  or  furprize.  21  Vin*  ai,  535.— I  Fentr^  78. 
Barneys  notes  239. 

Thefe  cafes  clearly  prove  the  principle,  and  ef- 
tablifh  the  power  of  the  court  at  common  law.— 
Nor  does  the  a£k  of  Aflembly  Rev.  cod*  69,  make 
any  difference.  For  fe£l.  18  relates  to  the  caiea 
enumerated  in  fe6t.  17;  and  it  means  where  ap* 
peals,  writs  of  error  and  fuperfedeas  which  have 
not  been  brought  up  within  two  terms,  and  have 
for  that  reafon  been  difmlflfed,  that  there  no  new 
appeal,  writ  of  error,  ©r  fuperfedeas  Ihall  be  allow- 
ed; and  not  a  difmiffion  where  the  caufe  has  been 
brought  up  in  timet  And  there  is  a  good  reafon  lor 
the  diftinAion:  namely,  that  in  thofe  cafes  the  dif- 
miffion  U  to  be  unlefs  caufe  be  ibewn  to  the  contra^ 
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xy^  and  therefore  notic€  is  required^   and  the  tp«      TbofBtaiv 

pellant,  if  he  wifhes  it,  heard  againft  the  difmiflion*        ^^, 

After  which  he  oaght  not  to  be  allpwed  to  infill        )urjj^ 

upon  the  fame  matter  over  again*  But  here  he  has 

never  been  heard  at  all ;  and  therefore  there  is  no|f 

tJie  fame  reafon  for  di fallowing  the  motion  to  fet 

afide  the  order  which  was  obtained  by  furprtae^  an^ 

to  redocket  the  caufe*  7 

Waeden  &  WiCKHAM  in  reply.  The  cifet^ 
cited  do  not  apply,  as  they  were  all  cafes  of  pUia 
fraud,  and  there  was  none  here.  The  pratlice 
would  be  attended  with  dangerous  confequences ; 
for,  if  allowed,  it  may  be  carried  to  an  alarming  ex- 
ti^nt.  Thus,  if  an  office  judgment  be  obuined,  the 
defendant  m^y  infift  that  he  employed  coiinfel  to- 
defend  him,  who  failed  to  appear,  and  for  that 
reafon  fet  afide  the  judgment,  although  regularly 
obtained.  Some  difficulty  too  may  arife  from  the 
order  having  been  tranfmitted  to  the  Court  of 
Chancery ;  where  it  has  probably  been  entered^* 
and  an  execution  iifued  in  conformity  thereto.       * 

Call.  No  inconvenience  of  the  nature  men- 
tioned on  the  other  fide  is  to  be  apprehended 
from  the  precedent;  becaufe  the  judgment  will 
never  be  vacated  but  for  fraud  or  furprize;  nor  then 
withoiU  the  appli«'ant  has  fublbntial  juilice  on  his 
fide.  For  an  application  merely  for  delay  would 
not  be  countenanced.  But  with  this  limitation 
the  pra6lice  is  ufeful,  tends  to  promote  judice^' 
and  is  agreeable  to  the  principles  of  the  law:  like  the 
cafe  of  I  IVttit*  177,  where  the  defendant  iodr^^ted 
h^  attorney  to  plead  that  the  bond  was  given  for 
a  gaming  confideration,,  but  he  onjitted  to  do  fo, 
and  on  affidavit  of  thefe  facts  the  plea  was  allowed 
after  the  ufual  time.  In  the  lederal  Court,  two 
judgments  were  fet  afide,  at  fubfeqisent  terms,  upon  i^ 

the  fame  ground  that  the  application  is  made  in  the  * 

prefent  cafe;  which  fhews  the  general  opinion  en- 
tertained of  the  law  in  fuch  cafes. 

Cur  adv.  vult. 


t<4 
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LYONS  Jttdge  Deliveifed  the  refolution  of  the^ 
court.  That  whatever  might  be  their  opinion  ia 
•th^r  cafes  of  this  kbd,  in  the  prefent  inftance^ 
they  were  clearly  of  opinion  that  Thornton  had  not 
ihade  fuch  a  cafe  as  m6uld  entitle  him  to  have  hift 
caufe  re-docketed.  For  he  does  not  fliew,  that  ho 
was  under  any  furprize,  or  that  he  gave  himfeif  any 
trouble  about  the  matter.  It  is  only  ftated  that 
Mr.  Rootes  applied ;  but  by  what  authority^  or 
why  application  was  not  made  to  counfel^  after  Mr' 
Marihall  left  the  bar,  does  nut  appear. 

RvLB  to  be  dilchtrged. 

Call  then  moved,  that  the  order  might  be  fa& 
pended  until  the  arrival  of  Mr.  Rootes,  to  fee  if  the 
defe6l  of  evidence,  as  to  the  furfyrize,  could  not  be 
fupplied;  and  read  the  certificate  of  Mr.  Marfliail 
in  thefe  words:  ^^  I  am  told  that  it  is  queftioned 
^<  whether  I  was  employed  for  Thornton,  in  the 
•*  Court  of  Appeals,  from  the  Court  of  Chancery f  • 
**  I  was  employed,  and  certainly  fliould  have  ap* 
^^  peared,  had  I  been  prefent  when  the  cafe  wa^ 
^^  called.  I  had  not  received  the  fee,  but  attribute 
*^  ed  that  entirely  to  my  being  fo  frequently  from 
**  home,  and  certainly  felt  no  difficulty  on  that  ac* 
*^  count  with  Col.  Thornton.  I  did  not  think  from 
*^  my  idea  of  the  ftate  of  the  docket,  thai  the  cauCe 
«(  could  have  been  heard  fo  foon,  as  I  underftood 
^  it  was  difmifled ;  but  I  really  thought  I  had  beett 
«  marked.** 

Per  cur.  That  is  not  fufficient.  Mr.  Thorn* 
ton  ought  to  have  applied  to  counfel  htmfeU^  after 
Mr.  Marfhalls  appointment. 


RvLl  Difcbarged* 
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M  A  N  D  E  V  I  L  L  E, 

^against 
MANDEVILLE. 

RANDOLPH  for  the  appellant.  *The  caufe 
ought  not  to  have  beeu  tried,  without  cou- 
fent,  at  the  firft  term  after  the  office  judgment; 
for  the  adt  of  AlTembly  Jirevfbs  that  the  lame  prac- 
tice iliall  be  obferved  ia  the  county  courts,  as  in 
the  Dittn6\  Courts:  where  the  rule  is  to  poftpone 
the  trial  till  the  next  term.  But  there  is  no  con- 
fen  t  ftated  here,  and  therefore  the  judgement  is 
erroneous. 


ii$ 


trial^at 


The  defend- 
ant anay  be 
ruled  to  trial 
in  the  count/ 
court,  at  tiie 
firft  term  after 
the  o£o<:  judg 
ment* 


WicRHAM  contra.  The  law  doei  not  forbid  the 
the  firlt  court.  For  the  a6l  direiSts  that 
■it  (liouidbe  immediately  put  at  the  end  of  the  ifliio 
djcke:.  Rev,  Cod.  95  ;  and  then  it  muft,  necef- 
farily,  (land  ready  fortriul,  if  the  court  reach  lU 
Befides,  as  th^re  is  no  exception  to  the  trial,  the 
prefumption  is,  that  it  was  had  by  confetit. 

Per.  Cnr.  Affirm  the  judgment. 


READ,  againjl  PAYNE. 

JESSE  PAYNE  by  his  laft  will,  after  fome  fpe- 
cific  dcvifes  of  land  to  his  fons,  devised  as  fol- 
lows, ''■  I  give  and  bequeath  unto  my  beloved  wife 
*^  Frances  Payne,  during  htr  natural  life,  the  fol- 
"io^vin^  8  negroes,  Dick,  Gerald,  Hannah  and 
"  h^r  child,  Sarah  Truelove  and  her  two  children 
*'Bett  and  Harry  and  Joe."  He  afterwards  gives 
17  other  negroes  to  his  two  fons :  And  then  de* 
vifes  as  follows,  *'All  the  red  of  my  cftute.  Heave 
*'  at  the  time  of  my  death,  I  defire  may  be  equally 
•'divided  between  my  beloved  wite  1* ranees  Payne 
**and  my  dear  fons  George  Morton  Payne  and 
**  Richard  Baylor  Payne  and  their  heirs  forever.  '^ 


knexfarti 
affidavit  of  a 
witnefs  to  th« 
will,  ftating 
matters  not  ap 
pearing  in  th» 
will,  isnoevi- 
dence;  and 
ought  not  to 
be  recorded. 

What  paifts 
underareiidu- 
ary  dcvife. 
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Ready  At  the  time  <rf  proving  the  will,  one  of  the  witnef- 

^'  fei  depofed  that  the  teftator   **  dcfired  that  the  8 

^J^* ,  •'negro  flaves  left  to  hift  widow  for  her  life,  and 
*'  their  increafe  (hould  be  equally  devided  between 
**hi8  two  fons  George  Morton  rayne,  and  Rich- 
**  ard  Baylor  Payne,  after  the  deceafe  of  his  faid 
••widow  Frances,  and  further,  he  the  witnefs 
•^  wrote  the  will,  and  that  the  reafon  this  difpofi- 
••  tion  was  not  mentipned  in  the  will  was,  that 
^^  the  teftator  appeared  to  be  going  out  of  his  fen- 
••fes,  and  time  would  not  permit  to  infert  it.*' 
The  queftion  was  whether  the  remainder,  after 
the  death  of  the  wife,  in  the  faid  8  negroes 
devifed  to  her  were  part  of  the  refiduum,  or  belong- 
ing to  the  fons,  in  es^clufion  of  the  reprefentatives 
of  the  wife  ?  The  Court  of  Chancery  decided  in 
favour  of  the  fons,  and  Read,  who  had  married 
the  widow,  appeal^  to  this  court. 

Kahdolfu  for  the  appellant.  The  refiduary 
claufe  clearly  paflfed  the  reverfion  in  the  flaves  giv- 
en to  the  teuators  wife  for  life.  The  word  Estate 
is  gentu  generalissimum  and  pafles  the  whole  in- 
tereft  19  Vin.  ab.  ti2.  Co:  Lit.  345.  If  this  con- 
ftruAion  be  not  adopted  then  the  reverfion  will 
not  pals,  although  the  teftator  has  declared  his  in- 
tention to  difpofe  of  the  whole  ot  his  eftate.  In 
CaJe  vs  Claiborne  1  Wash.  262,  an  eftate  for  life 
in  flaves  was  given,  with  a  general  refiduary  claufe 
of  the  remainder  of  his  eftate,  and  it  was  held 
that  the  refiduary  claufe  carried  the  reverfion, 
and  this  is  confirmed  by  the  dodtrine  in  Kennon 
vs  Af-  Roberts^  i  Wash.  96.  That  the  tenant 
for  life  in  the  prefent  cjfe  was  one  of  thedevifees 
will  make  no  difference;  becaufe  ftill  the  refidu- 
ary claufe  is  broad  enough  to  embrace  the  r«ver* 
fion.  The  affidavit  of  the  fubfcribing  witnefs  will 
not  help  the  appellee,  as  it  was  expartCy  and 
made  when  thofe  interefted  were  not  prefent  to 
crofs  examine.  Befides,  if  regularly  taken,  it 
would  be  inadmiffible  to  deftroy  the  effe6l  of  the 
words  of  the  wUL    Pons.  Dev.  518.  Which  clear* 
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\y  proves  that  parol  evidence  cannot  be  received 

in  a  cafe  like  this. 

«i 

Nicholas  contra.  The  word  Estate  may  be 
confined  to  the  fubje^l  of  the  devife,  and  does  not 
neceffarily)  in  all  cafes,  include  the  intereft*  It 
is  therefore  an  equivocal  exprefBon,  and  according 
to  Mr.  Randolph's  own  book  Povf.  Dev.  may  be 
explained  by  parol  evidence.  Befides  it  is  intend* 
edto  fupply  a  claufe  which  was  accidentally  left 
out.  It  appears  from  the  general  complexion  of 
the  bill,  anfwer  and  will,  that  there  was  other  ef« 
tate  to  fatisfy  the  refiduary  claufe ;  and  then  it 
falls  within  the  influence  of  Kennon  vs  Ad^Ro&ertr^ 
I  IVasi.  96.  Which  expreflly  takes  that  diftin£lion; 
for  the  relidui»y  claufe  there  was  held  to  be  fatif- 
lied  by  the  other  property.  This  is  confirmed  by 
thcdoftrine  in  Cole  vs  Claiborne^  I  Wash.  Which^ 
rightly  underilood,  is  a  caie  in  our  favour.  The 
devife  is  of  the  properly  he  fhould  leave  at  his 
death ;  which  mtans  not  an  ideal  revcrfion,  but 
fuch  as  wa»  fufceptible  of  a  divifion.  This  con- 
ftru6lion  is  to  he  preferred,  becaufe  it  is  coniif- 
tent  with  the  difpofition  made  by  the  teftator  of 
the  reft  of  his  Haves ;  and  becaufe  the  whole  com* 
plexion  of  the  will  Ihews,  that  the  teilator  only 
intended  a  provifion  for  his  wife  during  her  life, 
and  that  his  children  (hould  have  the  refidue.  The 
affidavit  having  been  made  ex  parte  will  make  no 
difference ;  as  the  witnefs  is  dead  and  could  not 
be  examined. 

Randolph  in  reply.  The  reverfion  is  as  capa* 
ble  of  divifion  as  the  flaves  themfelves :  Of  courfe 
there  is  no  re  a  fun  for  excluding  it  from  the  ope- 
ration  of  the  refiduary  claufe.  Befides  there  is  no 
proof  in  the  record  that  there  was  any  other  pro* 
perty  to  fatisfy  the  refiduary  devife.  None  of  the 
fons  prove  that  parol  evidence  may  be  received  in 
fuch  a  cafe  as  this ;  or  that  a  new  claufe  may  be 
added  to  the  will,  by  evidence. 

Cur.  adv.  vult» 
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Per  Cur,  **  The  court  is  of  opinion,  that  the 
**  information,  or  additional  teilimony  of  Jofcph 
'*  Robinfon,  who  was  a  witneft  to  the  will  of  Jeffe 
*'  Pa)  ne  the  teftator  in  the  bill  named,  given  at 
*'  the  time  he  proved  the  faid  will  in  the  county 
•*  court  of  Goochland,  without  any  notice  thereof 
**to  the  parties  interefted  in  the  eflate  of  the  tef- 
**  tator,  in  order  to  prove  the  defires  of  the  tefta- 
**tor  and  .to  explain  the  written  will  exhibited  in 
*'  court  for  proof  only,  ought  not  to  have  been  ad- 
**mitted,  or  regiftered,  with  the  probate  of  the 
**faid  teitament,  or  read  in  evidence  in  this  caufe^ 
*^ without  the  confeut  of  the  patties;  and  this 
"court,  being  6f  opinion  that  the  appellant  is,  un» 
••  *'  dcr  the  refiduary  devife  in  the  faid  will,  entitled, 
^*in  right  of  his  late  wife  Frances,  who  was  wid- 
**  ow,  and  one  of  the  refiduary  legatees  of  the  tef- 
**  tator  Jeffe  Payne,  to  one  third  part  of  the  8  flaves 
**  devifed  by  the  will  of  the  faid  Jeffe  to  the  faid 
**  Frances  for  life,  and  to  one  third  of  their  increafe, 
**  with  their  profits  fince  the  death  of  the  faid  Fran- 
•*ce»;  and  that  fo  much  of  the  decree  aforefaid  as 
^'diredls  the  appellant  to  deliver  up  to  the  appellee 
•*  more  than  two  jthirds  of  the  faid  flaves  wirh  their 
*'increafe,  and  to  account  for  their  profits,  is  erro- 
"  neons.  Doth  decree  and  order,  that  fo  much  ot 
•*  the  faid  decree  as  is  herein  before  dated  to  be  er* 
*'  roneous,  be  reverfed  and  annulled,  and  that  the 
**refidue  thereof  be  affirmed. 


CAVAN    &    KENNEDY^ 

againji 

MARTIN. 

A  mariner,  IV/F^^^'^^  brought  indeBitatui  assumpsit  %^ 
who  quiu  the  j^VjL  g'*i'^^^  Cavan  &  Kennedy,  in  the  county 
fhip  after  the  ^ourt,  and  declared  for  work  and  labour  done  and 
out  the'  allent  pe^'^o'^'wed.  Plea,  Non  Assumpsit  and  iffue.  Up- 
otthc  owners,  on  trial  of  the  caufe,  the  defendant  filed  a  bill  of 
or  hiving  oeen  ■  ■  ■ 

forced  to  do  Hq  by  the  captors  i$  not  e&titi«d  to  wages^  to  the  time  of  the  cap* 
tur«. 
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exceptions  to  the  courts  opinion,  whereby  it  ap^ 
peared,  that  Martin,  a  mariner,  entered  on  board 
th<;  (liip  Polly  &?  Nancy  on  a  voyage  from  Aiexan» 
dria  in  Virginia  to  Rotterdam,  and  from  Rotter- 
dam to  St.  Ubes,  and  from  St.  Ubes,  bacic  agaia 
to  Alexandria.  That  the  vcffel  went  to  Kotcer- 
dam,  where  fl)e  diicharged  her  cargo,  took  in  bal* 
hit,  and  went  to  St.  Ubes,  where  (he  took  oq 
board  a  cargo  of  fait,  fruit  and  wine,  for  Alexan- 
dria, but  on  her  paiTage,  was  captured  by  a  French 
privateer,  recaptured  by  an  Engliih  Ship  of  war, 
and  carried  into  Cape  Nicholas  Mole,  where,  af- 
ter laying  three  months,  (he  was  cleared  on  pay- 
ing falvage,  and  afterwards  arrived  at  Alexandria. 
That  the  plaintiff  left  the  fliip  on  her  being  cap- 
tured by  the  French  privateer.  That  the  defend* 
ants  prayed  the  opinion  of  the  court  whether  the 
evidence  was  fufficient  to  charge  the  defendants 
with  the  plantiffs  wages  from  Rotterdam  to  the 
time  of  the  capture  by  the  French  privateer;  and 
that  the  court  gave  it  as  their  opinion  that  the 
evidence  was  fuf&cient  to  charge  the  defend- 
ants with  the  wages  aforefaid.  Verdicl  and  judg. 
ment  for  the  plaintiff,  and  the  defendants  appeal- 
ed to  the  Diilridl  Court,  where  the  judgment  was 
affirmed ;  and  thereupon  the  defendants  appealed  to 
this  court* 

WicKHAM  for  the  appellants.  'The  veflel  was 
captured  before  the  vo>age  was  ended,  and  the 
plaintiff  left  her  without  the  affent  of  the  owners, 
or  having  beei>  forced  to  do  fo  by  the  captors. 
Of  courfe  he  was  not  entitled  to  his  wages  ;  for 
they  are  never  allowed  unlefs  the  voyage  is  finifli- 
ed,  or  prevented  by  the  a6l  of  the  owners  them- 
felves,  or  the  government.  4  Bac.  ab.  new  edit* 
617.  Thus  in  the  eafe  of  the  vcffel  being  feized 
for  debt,  or  forfeited  by  fome  violation  of  the  law, 
it  is  the  a6l  of  the  owner  that  interrupts  the  voy- 
age; and  in  the  cafe  of  ^n  impreffment  in  Term 
rep.  it  is  the  aft  of  the  government.  But  where 
there  is  noa£l  of  the  owner  or  interference  of  the 
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government^  the  mariner  muft  fcrve  out  the  voy- 
age, or  he'lofes  his  wages.  Again,  the  court  er- 
red in  iriftrucung  the  jury  that  the  pbintilT  could 
recover  wages  to  the  time  of  the  capture ;  for  they 
could  not  confiftently  with  the  dtciiions  of  this 
court,  inftru<5l  the  jury  upon  the  evidence ;  but 
ought  to  have  left  the  caufe  to  their  determination 
without  any  opinion  from  the  court.  Keele  fe?c. 
VM  Herbert  J  I  Wash.  138. 

Cur.  adv.  vult. 

Per.  Cur.  **  The  court  is  of  opinion,  that  the 
f*  evidence  of  John  M^Knight,  given  in  his  depofi- 
"  tion,  being  the  only  evidence  in  this  caufe,  was 
•*  not  fufficient  to  charge  the  appellants  with  the 
**  wages  of  the  appellee,  from  the  port  of  Rotter- 
^^dam  to  the  time  of  the  capture  of  the  veiTel^  in 
^^the  faid  depofition  mentioned,  or  with  any  part 
*^  of  the  faid  wages,  and  that  the  judgments  of  the 
**Diftri£l  Court,  and  of  the  Court  of  Huftinga,  are 
f  ^  erroneous.  Therefore  it  is  confidered  that  they 
**bercverfed  &c. " 


WILLIAMS    Ex'r.   of  YOUNG, 
agaimt 
STRICKLER. 

Jtm^i'tt  T^  ^^'^  "^^^^  ^""'^  "^^^  brought  againft  Williams 

rertrrtdinthe  X    «  executor  of  Young,  upon  a"promifc  made 

county  court,  by  the   faid  Young  in  his  life-time,  and  a  verdidl 

and  upon  an  being  rendered  for  the  plaintifiF    in   the  county 

j-^i^?i  i^  ^^*  court,  iudcrnent  was  entered  for  him  aeainft  the 
diltriCl  Court,    ji-jji-  •/  ^ji. 

thccleik>ndt  defendant  de  00ms  tettatorts    ( as  appeared  by  a 

upaneroneous  Copy  of  the  judgment,  obtained  by  the  appellees 
record,  on  wh'  Qpunfel,  from  the  county  court,  {ince  the  caufe 
•^^f^^^fcT^"'  was  brought  into  the  court  of  appeals;)  but  the 
**  ThiT'court  c'crk.  In  making  out  the  record,  fent  up  to  the 
w.JI,    upon  a  ■ 

V  !cw  of  the  record  of  the  coun.y  court,  reverfc  that  of  the  diftrift  courts  and 
dire^  them  to  iiTue  a  writ  of  ctrumrari  for  tht  true  record^  fo  that  the  rigfa$ 
jud|;ar>ent  may  be  given. 
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JDiftrid  Court,  ftated  the  judgment  to  have  been       Williamt, 
rendered  againft  the  defendant  de  oonit  propriif.  Tf* 

The  Diftridt  Coui t,  without  correaing  the  miftake^       Itncklcr. 
affirmed  the  judgment,  upon  the  erroneous  recordi 
and,  from  the  judgment  of  affirmance,   WiUiama 
appealed  to  this  court. 

Call  for  the  appellant.  The  judgment  of  the 
Diftri6l  Court  is  clearly  erroneous,  as  the  fuit 
-w^^  againft  the  defendant  as  executor,  and  the 
judgment  of  theDiftridl  Court  fubjeCU  him  de  bonis 
fropriis. 

WrcKHAM  controm  Admitted  the  judgment  of 
the  Diftri6l  Court  to  be  erroneous ;  but  prayed 
fbme  procefs,  either  to  the  Diflridl  or  county 
court,  to  corre£l  the  miftake. 

Cur.  adv.  vult. 

Per,  Cur.  The  court  is  of  opinion,  that  the 
judgment  of  the  Di(lri6l  Court  is  erroneous,  in 
affirming  that  of  the  county  court  againft  the  ap- 
pellant as  executor  of  the  faid  Edwin  Young, 
without  direfting  the  damages  and  cofts  tobe  levi- 
ed of  the  goods  and  chattels  of  the  faid  Edwin 
Young  in  the  bands  of  the  appellant  to  be  admini« 
ftered,  if  fo  much  thereof  he  had,  but  if  not,  then 
of  his  own  goods  and  chatteU  according  to  law; 
therefore  it  is  confidered  that  the  faid  judgment  of 
the  Diftri£l  Court  be  reverfed  and  annulled:  A  nd, 
on  the  motion  of  the  appellee,  who  fuggefted  that 
the  tranfcript,  of  the  record  of  the  proceedings  in 
the  county  court,  tranfmitted  to  the  Diftrift  Court 
in  this  caufe,  is  not  corredl ;  and  it  appearing,  by 
a  feparate  copy  of  the  judgment  in  the  county 
court,  certified  by  the  clerk  thereof,  that  there  it 
a  material  variance  between  that,  and  the  judg- 
ment aforefaid,  the  caufe  is  remitted  to  the  Dif- 
triA  Court,  for  that  court  to  obtain  by  Ccrtiora^ 
ri^  or  otherwife,  a  true  and  correft  tranfcript  of 
thejudgmentof  the  faid  county  court,  and  for  fur- 
ther proceedings  to  be  had  therein. 
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THOKNTON, 

against 
CORBIN. 

[Antd    111.] 

If  a  fuit  be  ^  I  ''HE  appellcnt  having  this  day  produced  fiir- 

dlfmifled,  by  X     ther  affidavits,  proving  the  furprife^  the  or- 

furpriic  of  tht  der>  difcharging  the  rule  for  fbewing  caufe,  why 

appellant,  it  ^]^^  f^j^  ft^ould  not  be  redocketed,  was  fet  afidej  and 

etcd  at  sTiUb-  ^^^  caufe  put  upon  the  docket  again,  in  the  place 

l^quent  tcrmv  in  which  it  formerly  flood. 
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CASES 
ARGUED  AND  DETERMINED 

IN   THE 

COURT  OF  APPEALS 

IN 
OCTOBER   TERM  of  the  YEAR  i8oa* 

TUTT    agahi/l    LEWIS. 

IN   aflumptfit  brought  by  Brooke  and  Tutt  a-  trffUn^onbcI 
gainft  Lewis's  executors,  the  jury  found  a  fpe-  ha^ifo^^h^ 
cial  verdict,  which  itated  that  in  the  year    1777   ftate,  is  not  li- 
the defendants  teftator  contra6led  with  the  plain-   able  in  his  in- 
tiffs  at  public  contraaors  for   the   building  of  a  dividual  capa* 
magazine,  as  ftated  in  the  account  annexed  to  the  ^'^^* 
verdiiSl,  which  begins  thus  "  Dr.  Colonel  Fielding 
Lewis  deceafed  {on  account  of  the  commonwealth  of 
Virginia)  to  Richard  Brooke  and  James   Tutt.  '* 
Then  fellows  the  items,  which  arc  charged  in  fpecie 
and  are  for  work,  and  materials  advanced :     But  * 

fums  more  than  equal  to  the  amount  of  the  account 
are  credited  as  paid  in  paper  money ;  and  at  the 
foot  of  the  account  thefe  words  are  added  "By  our 
^^  agreement  with  Colonel  Lewis  he  was  to  findua 
^^ plank,  nails,  (hingles,  locks,  hinges,* paint  and 
"  glaft,  which  he  failed  to  do.  We  were  obliged 
"  to  furnifli  the  articles  charged  in  paper  currency 
"as  above,  in  order  to  carry  on  the  work,  the 
^'  io,ouo  (hingles  Colonel  Lewis  purchafed  and 
"charged  as  with  in  our  private  account.'*  That 
the  plaintiffs  compleated  the  work  and  made  the 
advaucea  as  ftated  in  the  faid  account.    The  ver- 
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difl  then  finds  for  thcplaintifis  ;C797  '4  9  J  if  the 
court  (hall  be  of  opinion  that  Lewis  was  liable  to 
pay  the  account,  and  that  the  payments  in  paper 
money  are  not  a  difcharge  in  full,  but  otherwife,  for 
the  dtfendants;  The  county  court  gave  judgment 
for  the  defendants,  which  the  DiftricT Court  affirm- 
ed, and  the  plainti08  appealed  to  this  court. 

The  court  affirmed  the  judgment,  upon  the 
principle  fettled  in  the  calc  of  Syme  v»  Butler  cx' 
ecutor of  Aylttt  i  Call  105,  that  a  man,  contia^l- 
ing  on  behalf  of  the  State,  was  not  liable  in  his  in- 
dividual capacity. 


If  feveral 
fmall   promiT- 
iary  notes  be 
given  for  a' 
large  one,    it 
1%  no  fatisfac- 
tion   unlefs 
paid;  &  there- 
fore fult  may 
be  Ifrought  on 
the  large  one* 


M'GUIRE, 

againft^ 
G  A  D  S  B  Y . 

MC  GUIRE  brought  debt  againft  Gadlby  in 
the  corporation  court  upon  a  noti  for  550 
dollars,  plea  nil  dtbity  and  iffue.  Upon  the  trial 
of  the  caufe  the  defendant  filed  a  bill  of  exceptions 
ftating,  that  it  appeared  in  evidence  that  eleven 
notes  of  hand  not  fealed,  of  fifty  dollars  each,  were 
given  by  the  defendant  to  the  plaintiff  after  the 
note  on  which  the  fuit  was  brought  became  due ; 
that  it  was  admitted  thole  notes  were  not  given 
in  confequencc  of  any  new  debt  contra6led  by  the 
defendant  with  the  pUintiff;  and  that  a  witneft 
who  was  prefent  at  the  making  of  the  notes  gave 
it  as  his  opinion  to  the  jury  that  they  were  given 
by  the  defendant  and  received  by  the  plaintiff  in 
payment  of  the  faid  note  on  which  the  fuit  is 
brought.  That  the  witncfs  further  proved  that 
four  of  the  faid  fmaller  notes  were  at  firft  given  by 
the  defendant,  and  the  others  afterwards;  that 
he  underflood  and  fo  declared  to  the  jury  that  the 
plaintiff^  in  confideration  thereof,  agreed  to  give 
tip  to  the  defendant  the  faid  note  for  550  dollars* 
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That  it  alfo  appeared  in  evidence  that  three  ofthe       M«Guirc» 
faid   fniall  notes  had  been  paid  hy  the  defendant.         ^  T'i 
And  that  the  plaintifT  produced  the  other  8  at  the       *i:  *     ^'^ 
trial  of  the  caufe,  and  tendered  them  to  the  defend* 
ant.     That  the   plaintiflP   prayed  the  opinion    of 
court  whether  the  faid  fmall  notes  were  a  payment 
of  the  note  on  which  the  fuit  was  brought,  and 
that  the  court  gave  it  as  their  opinion,  and  fo  in- 
flrafled  tiie  jury,  that  they  were  no  pajnnent,  or 
difcharge  or  itie  faid  note  for  550  dollars  on  which 
the  plaintiiThad  brought  his   fuit.      V^erdiA   and       ^ 
judgment  idr  the  plaintiff;  and  the  defendant  ap- 
pealed to  the  Diftri6l   Court.     Where   the  judg« 
meat  was  reverfed,  and  from  the  judgment  of  re- 
verfal  Gadfby  appealed  to  this  court. 

BoTTs  for  the  appellant.  The  fmall  notes 
were  no  difcharge,  for  it  was  no  payment;  nor  waf 
it  a  higher  fecuiity.  i  Bac.  23.  2  Burr.  9.  It 
could  therefore,  at  moft,  only  operate  as  an  ac- 
cord and  faiisfa6lion ;  but  then  it  muft  have  been 
pleaded,  and  could  not  have  been  given  in  evi- 
dence- Efp.  147,  So  that  either  way  the  evi- 
dence was  inadmiiTible,  and  therefore  the  dircflion 
given  by  the  huilings  court  was  corre£k>  and  their 
judgment  ought  to  be  affirmed* 

Lee  contra.  There  was  an  exprefs  agreement, 
that  the  fmall  notes  ftiould  be  taken  in  fatisfadlion 
of  that  upon  which  the  fuit  is  brought.  It  is  there- 
fore immaterial  whether  they  be  confidered  as  a 
higher  fecurity  or  not.  For  the  creditor  agreed 
to  accept  them  as  a  difcharge,  and  he  ought  to  be 
bound  by  his  agreement. 

Cur  sdv*  vult. 

ROANE  Judge,  at  the  requeft  ofthe  Prefident, 
delivered  the  refolution  of  the  court  as  follows: 

This  was  an  a<5lion  of  debt,  brought  by  M*Guire 
againft  Cailiby  in  the  Huftings  Court  of  Alexan- 
dria, for  550  dollars,  upon  a  promiflary  note,  dat- 
eti  the  29th  July  1797,  payable  in  90  days,  ne- 
gotiable at  the  JSaiik  of  Alexandria,  amd  protefted 
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M^Guire,       at  the  reoueft  of  the  Prefident  and  direflora  of  that 
^   ?^f*  Bank^  October  31ft  (four  days   after   the  day    of 

^'  payment  had  expired.)  Upon  the  plea  of  ovfc  no^ 
thing  the  parties  were  at  ifluc,  and  on  the  trial 
the  defendant  gave  in  evidence,  "  That,  after  the 
*' pafling  of  this  note,  eleven  notes  of  50  dollars 
**each,  not  fealed,  were- given  by  the  defendant 
^' to  the  plaintiff;  which  it  was  admitted,  were 
**  not  given  for  any  new  debt,  and  a  witnefs  prefent 
*'when  they  were  given,  gave  his  opinion  to  the 
^*jury,  that  thefe  notes  were  given  and  received 
**in  payment  of  the  note  in  fuit.  Tnat  four  of 
**  them  only  were  given  at  firft,  and  the  others  af- 
**  terwards  ;  when  he  the  witnefs  underftood  that 
**the  plaintiff  agreed  in  confideration  of  thefe  to 
*' give  up  the  other.  It  is  further  ftated,  in  the 
*' bill  of  exceptions,  that  three  of  the  fmall  notes 
"  were  paid,  and  the  plaintiff,  at  the  trial,  pro- 
^*  duced  the  other  eight,  and  tendered  them  to  the 
•Mcicndant."  Upon  this  evidence  the  defendants 
counfel  moved  the  court  to  inftruft  the  jury,  that 
the  fmall  notes  were  a  payment,  or  difcharge,  of 
the  other:  but  the  court  gave  a  contrary  diredlion, 
that  they  were  no  fuch  payment,  or  difcharge.  A 
verdi6l  paffed  for  the plaindff,  for  the  debt,  wiih 
damages  and  cofts ;  for  which  judgment  is  entered^ 
with  a  rule,  at  the  foot,  that  the  debt  may  be 
difcharged  by  400  dollars  (difcounting  the  150 
dollars  paid  upon  three  of  the  fmall  notes).  The 
defendant,  having  ftated  his  exceptions,  appealed 
to  the  Diftridl  Court;  where  the  judgment  was 
reverfed,  and  a  new  trial  dire6led,  in  which  the 
defendant  is  to  be  at  liberty,  to  give  in  evidence 
the  notes  reje6led.  From  this  reverfal,  the  ap- 
peal is  to  this  court ;  and  the  queftion  is,  whe- 
ther the  inftru£tion  of  the  huftings  court  to  the  jury 
was  a  mis-dire6lion  ?  'J'he  8  fmall  notes  not  fat  if- 
fied,  are  in  the  record ;  and  are  all  of  the  fame 
date,  and  tenor,  viz^  November  6, 1797  (tix  days 
after  the  proteft,)  except  that  they  are  payable  at 
different  periods  from  19  to  60  days;  the  lift  of 
which  expired  January  jth,  179^9   three  months 
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before  the  fuit  was  brought,  which  was  commenced 
in  April  upon  the  old  note.  They  are  on  the  fame 
terms  with  the  note  in  fait,  fo  as  to  be  negotiable 
at  the  Bank,  but  arc  not  protefted  as  the  other 
^as.  It  is  (aid  that  the  plaintiff  ought  to  have  re* 
turned  the  fmall  notes  before  he  brought  the  fuit : 
And  if  they  had  been  drafts  of  the  defendants  upon 
a  third  perfon,  not  accepted,  he  ought  to  have 
done  fo,  notice  in  that  cafe  to  the  defendant  1>eing 
materia! ;  but  this  was  not  neceflary  in  the  pre- 
fent  cafe,  fince  the  defendant  was  equally  liable 
upon  both,  and  it  was  indifferent  to  him  which. 
The  declaration  gave  him  notice  that  he  was  fued 
on  the  old  note,  and  therefore  was  not  liable  up- 
on the  fmall  ones  ;  which,  however,  were  proper- 
ly tendered  him  on  the  trial.  The  qucftion  is, 
whether  the  fmall  notes  were  a  paj^ment,  or  dif- 
charge,    of  the  former,    which  was  hcjd  by   the 

{ilaintiff,  and  not  given  up  on  receipt  of  the  other? 
n  point  of  juftice  there  feems  no  ditficuhy  ;  the 
plaintiff  is  in  purfuit  of  a  juft  demand,  which  he 
has  recovered ;  and  the  prefent  attempt  is  to  fub- 
je6l  him  to  cods  and  delay,  for  that  he  ought  to 
commence  a  new  fuit,  or  fuits,  upon  the  fmall 
notes,  in  which  the  fame  principles,  without  a 
fiiigle  effential  change  in  the  fituation  of  plaintiff 
or  defendant,  are  to  govern  the  deciiion.  This 
attempt,  therefore,  ought  to  be  fypported,  by 
ftridl  law  before  it  fliould  receive  the  ian6lion  of 
this  court,  and  how  is  the  law  ? 

FirlL  View  it  as  an  accord  between  the  parties: 
It  was  truly  faid,  by  the  counfel,  that  an  accord 
cannot  be  given  in  evidence,  but  mu(t  be  pUaded^ 
and  he  might  have  added  that  it  muft  be  pleaded 
with  fatisfadlion  too ;  that  is,  that  the  thing  fub- 
ftituted  has  been  performed.  In  both  points  there- 
fore the  defendaiic  has  failed.  He  did  not  plead 
it,  nor  were  the  fmaller  notes  paid.  Next,  view 
it  in  the  light  of  a  merger:  Do  the  fmaller  notes 
extinguifli  the  former  f  On  this  fubjeft  we  take 
the  law  to  be  lettled,  that,  in  order  to  make  one 
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inftrument  an  extinguiihment  of  another^  the  lat- 
ter muft  be  of  a  higher  dignity  than  the  former,  or 
nuft  put  the  plaintiflf  in  a  better  condition :  Nei- 
ther of  which  is  the  cafe  of  thefe  notes,  all  precife* 
ly  of  the  fame  tenor,  and  not  fealed;  nor  do  the 
latter  place  the  plaintifTin  a  better  condition  than 
the  former :  They  benefit  the  defendant  indeed, 
by  giving  him  a  further  day  of  payment;  which  he 
did  not  avail  himfelf  of,  and  cannot  now  turn  that 
favour  to  the  prejudice  of  the  plaintiiF,  who  did 
not  fue  Hill  three  months  after  the  moil  remote 
payment  was  to  have  been  made. 

Mn  Lee  admitted  the  rule  in  general,  but  in- 
filled that  where  there  was  an  agreement -to  ac- 
cept the  latter  notes  in  fatisfaflion  of  the  former, 
they  Iball  have  that  operation ;  and  this  agree* 
ment  was  proved  by  the  witnefs,  as  dated  in  the 
exception.  Whether  the  jury  would  have  found 
the  fa6l  of  the  agreement,  upon  the  opinion  and 
underflanding  of  the  witnefs,  oppofed  by  the  cir« 
cumftance  of  M'  Guires  having  retained  the  origi- 
nal note,  and  its  not  having  been  called  for  by 
Gadlby,  is  uncertain;  but  admitting  the  agreement 
proved,  Mr.  Lee's  cafes  do  not  apply.  In  Clarke 
YS  Mundaiij  3  Sa/i.  48,  the  agreement  to  take  a 
bill  of  exchange  for  the  debt,  which  is  to  be  an 
cxtinguifliment  of  it,  is  made  at  the  time  of  the 
original  contrail,  the  fale  of  the  goods  ;  but,  in 
that  cafe,  a  bill  endorfed  at,  or  on  a  fubfequent 
day,  was  no  fatisfaflion,  without  payment*  And 
to  fuch  Holt  does  not  apply  the  exception  of  a 
fpecial  agreement.  The  i  £sp.  49,  takes  notice  of 
this,  and  fays  a  ftatute  has  altered  the  rule  as  to 
inland  bills,  which  declares  them,  when  accepted, 
a  fatisfa£lion,  if  the  perfon  accepting  does  not 
take  his  due  courfe  to  get  them  accepted  and  paid, 
but  if  he  does  ufe  due  diligence,  he  does  not  fuf- 
tain  the  lofs.  fi  Sali.  441  Wardwi  Evans.  A  gold- 
finiths  note,  received  for  money,  and  not  paid,  is 
no  fatisfaflioui  without  an  exprefs  agreement 
that  it  fliall  be  received  as  cafiu    All  the  cafes  rel « 
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pe6l  bills,  orders,  and  notes,  wherein  third  per-      M,Gu:ie, 
fon»  are  concerned:  They  do  not,  therefore,  fliake        Q^jii-^ 
the  authority  in    1  Burrows  9,    and    i  Str,  426,  ^' 

that  a  promiffary  note  (hall  not  be  extinguiftied  by 
a  fublequ^nt  promiffary  note  given  by,  and  to  the 
fame  perfon,  which  is  the  cale  before  the  court. 
Wc  think,  therefore,  that  the  diredlions  of  the 
Huftings  Court  wv  right,  that  the  judgment  of 
the  Diftri6l  Court  ought  to  be  reverfed;  and  that 
of  the  Huftings  Court  affirmed. 


HERBERT  &WIFE, 

again/l 

W  I  S  E  &   Others. 

IN  ejeftment,  brought  by  Herbert  8c  wife  againft 
Wife  and  others  for  a  traa  of  land  in  Fairfax  ^^^^^,';^ 
county,  upon  the  trial  of  the  caufe  the  defend-  ^jjc  deed  may 
ants  filed  a  bill  of  exceptions  ftating,  that  the  plain-  be  received. 
tifFi  in  order  to  prove  their  title  gave  in  evidence 
a  patent  to  George  Brent,  dated  in  1677,  for  114J 
acres  of  land  on  Hunting  creeic;  the  will  of  George 
Brent,  in  1694,  by  which  he  devifed  that  land  to 
his  fon  George  Brent  junior,  who  by  his  will,  in 
1700,  devifed  400  acres  thereof,  to  be  firft  laid  off, 
to  his  brother  Henry,  other  400  acres  to  his  bro- 
ther Robert,  and  to  his  brother  Nicholas  Brent  the 
refidue  of  the  faid  UikI,  being  the  plantation  where- 
on Robert  Williams  was  tenant,  and  containing 
343  acres;  the  will  of  Nicholas  Brent,  by  which, 
in  17  11)  he  deviled  the  bil  named  land,  called  by 
him  400  acres,  to  be  ibid  for  payment  of  his  debts; 
and  lalily  a  deed  from  Robert  Brent  executor  of 
Nicholas  to  John  Ball,  wherein,  after  reciting 
the  will  of  Nicholas  Brent,  he,  inpurfuance  there- 
of, conveys  to  Bail  a  certain  parcel  or  tra6l  of 
land  on  Hunting  creek,  being  343  acres,  and  de- 
{bribed  to  be  part  of  a  tra£l  of  1 14^  acres  patented 
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to  George  Brent  the  elder,  given  by  him  to  George 
Brent  junior,  deviled  by  the  latter  to  his  thr^^c 
brothers  in  the  terras  of  the  devifes  to  them,  an4 
bounded  as  follows,  fetting  forth  the  boundaries. 
That  the  defendants  moved  the  court  to  inftrucl 
the  jury  that  no  more  land  was  conveyed  to  the 
faid  John  Ball  than  the  quantity  contained  within 
the  metes  and  oounds  exprefled  in  the  faid  deed  to 
him  from  Robert  Brent  executor  of  Nicholas  Brent: 
And  that  the  court  inftrufled  the  jury  accordingly« 
Verdift  and  judgment  for  the  defendants;  and  there- 
upon the  plaintiiFs  appealed  to  this  court* 

Brooke  for  the  appellant.  Although  it  be  gene- 
rally true  that  the  court  is  to  decide  what  cftate 
is  conveyed  by  the  deed,  yet  it  is  frequently  neceC- 
fary  to  refort  to  fomething  extraneous,  in  order 
to  decide  what  quantity  ofland  is  conveyed.  This 
was  abfolutely  neceflary  in  the  prefcnt  cafe  ;  be- 
caufe  there  was  an  expreis  reference,  in  the  deed 
itfelf,  to  the  other  patents  and  conveyances;  which 
therefore  were  clearly  admifTible.  It  is  not  like 
the  cafe  of  Gatewoodvs  Burrus  *  at  the  laft  term; 
becaufe  there  was  no  fuch  reference  in   that  cafe. 

WiCLHAM  contra.  The  court  were  to  decide 
on  the  deed  itfelf;  and  they  might  inftruft  tbi  jury 
upon  the  effeft  of  it,  1  here  is  nothing  to  fbew 
that  this  precluded  the  other  teflimony,  and  the 
prefumption  is,  that  he  had  none  to  o0*er,  as  it  is 
not  dated  in  the  bill  of  exceptions.  But,  if  the 
party  had  other  teftimony,  it  was  inadmiifible,  as 
the  deed  itfelf  was  the  only  rule :  For  there  is  no 
difference  between  this  cafe  and  that  of  Gatevfood 
vs  Burrus.  The  court  only  declared  its  opinion  on 
the  deed,  and  there  is  nothing  to  ihew  that  the  metes 
and  bounds  differ  from  the  patent ;  although  the 
evidence  is  dated:  In  which  refpe£l  the  cafe  is 
lefs  liable  to  exception,  than  that  o£  GatCKuood  "vs 
Burrus;  for  there  the  parol  evidence  was  not  fta- 
ted^^ _. 

♦  Jnie^  194. 
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Randolph  in  reply.  The  reference  to  the  Herbert, 
•iher  deeds  and  patents,  introduced  the  right  to 
the  extraneous  evidence.  'I'he  jury  may  explain 
the  quantity  which  it  included  within  the  bounda* 
ries  defcribed  in  the  deed,  and  evidence  may  h% 
given,  in  order  to  enable  t-hem  todofo.  It  is  faid 
that  there  is  nothing  to  iliew  that  we  had  other 
evidence;  and  therefore  that  we  had  no  ground  of 
exception.  But  we  could  not  have  offered  it  af- 
ter the  courts  opinion  had  been  fo  decidedly  given. 
Gatenoood  vs  Burrus  was  a  diiTerent  queuion,  al- 
together. , 

PENDLETON  Prefident  delivered  the  refola- 
tion  of  the  court  as  follows  ; 

This  was  an  eje^ment,  in  the  Diftri6l  Court  of 
Dumfries,  for  1310  acres  of  land,  in  Fairfax  coun- 
ty. Upon  the  trial,  the  plaintiffs,  in  order  to  prove 
their  title,  gave  in  evidence  a  patent  to  George 
Brent,  dated  in  1677,  ^*^^  ^I4S  acres  of  land  on 
Hunting  creek,  the  will  of  George  Brent  in  1694, 
by  which  he  devifed  that  land  to  his  fon  George 
Brent^  jun.  who,  by  his  will  in  1700,  devifed  40^ 
acres  of  that  tra£l,  to  be  firft  laid  off,  to  his  bro- 
ther Henry;  other  4O0  acres  to  his  brother  Robert; 
and,  to  his  brother  Nich  das  Brent,  the  planta- 
tion, the  refidue  of  the  faid  land,  whereon  Ro- 
bert Williams  was  tenant,  being  34  j  acres :  The 
will  of  Nicholas  Brent,  in  17 11,  by  which  he  di- 
vifcg  this  land  called,  by  him,  400  acres,  to  be 
Ibid  for  the  payment  of  his  debts:  And  a  deed, 
in  1715,  from  Robert  Brent,  executor  of  Nicholas 
to  John  Ball,  wherein,  after  reciting  the  will  of 
Nicholas,  he,  in  purfuance  thereof,  conveys  to 
Ball  a  certain  parcel,  or  tradl  of  land,  on  Hunt- 
ing creek,  being  343  acres,  part  cf  a  traft  of  1 143 
acr^s,  patented  to  Oeorge  Brent  the  elder,  given 
by  him  to  George  Brent  junior,  whofe  dcvifes,  to 
his  three  brothers,  are  literally  copied ;  the  faid 
343  acres  being  bounded  as  foUoweth,  and  the 
bounds  are  inferted.     Here  the  counlel  for  the 
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defendant  interpofed^  and  mcf\'ed    for  the    direc- 
tion of  the  court  to  tHe  jury,  "  that  no  more  land 
"  paiTed  to  John  Ball  under  the  patent,  wills  and 
*'  deed,  than  was  comprehended  in  the  metes  and 
*'  bounds  mentioned  in  the  deed:  '*  V^'hich  direoti- 
on  being  given  accordingly,  a  verdi6l  paffed  for  the 
defendant.     The  plaintiff  filed  exception^  to  the 
courts  opinion,  and  appeals;  andthe  queftion  now 
is,  whether  that  opinion  was  a  mifdire6lion?     To 
purfue  the  proper  defcriptions  of  our  land  bounda- 
.  ries  would  render  mens  titles  very  precarious,  not 
only  from  the  variations  of  the  compafs,  but  that 
old  furveyt  were  often  inaccurate  ;    and  miflaket 
often  made,    in   copying   their   defcriptions   into 
the  patents  ;  leaving  out  lines,  and  putting  north 
for   fouth,    and   eaft  for  weft;    and  in    copying 
thofe  defcriptions  into   fubfequent  conveyances : 
Whereas  the  marked  trees  upoji  the  land  remain 
invariable,    according  to  which  neighbours   hold 
their  diilin6l  lands.     On  this  ground   our  juries 
have  uniformly,  and  wifely,  never   fuffered   fuch 
lines,  when  proved,  to  be  departed  frqm,  becaufe 
they  do  not  agree  exa6lly  with  defcriptions  in  con- 
veyances.      However,     when    a  queftion    arifes, 
what  pafles  by  a  written  inftrumentf  it  is  proper 
for  the  court  to  decide  that  queftion ;  and  we  pro- 
ceed to  confider,  whether  the  opinion  given   by 
the  Diftri£l  Court  upon  this  deed,  was  legal    and 
proper  ?  And  we  think  not ;  for  that,  by  the  will 
of  George  Brent  junr.  his  brother  Nicholas  was 
entitled  to  all   the   Hunting  creek  tra£l,    beiides 
the  800  deviled  to  Henry  and   Robert,  whatever 
i^as  the  quantity,  the  words,  refidue  of  the  tra£k, 
controling  the  fuppofition   of  the  quantity ;  that 
the  will  of  Nicholas  aulhorifed  the  fale  of  his  whole 
right,  and  that  the  deed  to  Ball  was  intended  to 
be,  and  was  a  conveyance  of  the  whole  ;  being  of 
the  parcel  or  tra^l  fuppofed  to  be  343  acres;  from 
the  recital  of  the  patent  and  wills,  aad  the  fame 
terms  ufed  effentially,    as   are    in    the   devife   by 
George  Brent  to   his  brother  Nicholas.     We  are 
therefore  of  opinion,  that  it  was  a  mifdire6lion  in 
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the  court  and  that  the  plaintiffs  ought  to  have 
been  permiited  to  proceed,  and  lliew,  if  they 
could,  that  they  had  the  fame  title  as  Ball  had. 
The  ju-lgmont  is  therefore  to  be  reverfed  with 
cotls,  and  a  new  trial  ordered,  on  which  the  plain- 
tiffs are  to  be  pcruiitted  to  fhew,  if  they  can,  that 
they  have  the  fame  title  that  Ball  had. 


ROBINSON, 

(igaimt 
GAINES. 

GAINFS  as  adminiftrator  of  Minor,  brought 
debt  in  the  county  court  againft  Robinloa 
and  others,  executors  of  Michael  Kobinfon  upotu 
a  bond,  j»iven  by  the  faid  Michael ;  dated  the  2d 
day  of  February  1768,  and  payable  on  or  before 
the  ift  of  Ji'.iic  afterwards.  The  defendants  took 
oyer  of  the  bond,  and  filed  the  following  plea. — 
And  the  faid  defendants  fay,  that  heretofore  viz. 
**  The  *>th  day  of  July  in  the  year  one  thoufand 
"  feven  hundred  and  fixty  eight,  in  the  lifetime  of 
**  the  faid  Jofeph  Minor  and  of  the  faid  Michael 
**  Kobinfon  their  tellator ;  the  faid  Jofeph  Minor 
**  impleaded  the  faid  Michael  Kobinfon  in  the 
**•  court  of  Spotfylvania  upon  the  bill  obligatory, 
**  and  for  the  fame  fum  of  money,  mentioned  in  the 
"  now  plaintiffs  declaration,  in  wliich  fuit  fucb 
*'  proceedings  were  had,  that  at  a  court  held  for 
*'  the  faid  county  in  Auguil  1770  the  faid  Michael 
*'  plead  a  tender  of  the  faid  debt,  and  did  then  and 
"  there  tender  into  court,  and  pay  into  the  hands 
"  of  the  clerk  of  the  faid  court,  the  prinru  ui  und 
*'  intereft  due  thereon,  amounting  to  the  fum  of— 
'^  which  has  been  always,  and  now  is,  as  thefe 
**  defendants  fuppofe,  ready  to  be  paid  to  the  faid 
"  Jofeph  Minor,  or  to  the  laid  plaintiffs,  when  dc- 
'*  maaded  j    and  this  they  are  ready  to  verify  i 


As  upon  a 
p1«a  ot  ttnJer^ 
the  monry 
muft  by  lavr 
accoinpanythc 
pica,  the    de- 
fendant   in   a 
rubuquent 
fuit  may  plead 
the  tender   of 
the  money  in* 
to  court,  in 
thefirftadion^ 
and  prove  the 
payment  to  tht 
<^lerky  wh»ch, 
it'  found  in  ais 
iavour,  judg- 
n.eiit    will   b« 
entered  tor 
him. 
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Robinlbtt,      "  wherefore  they  pray  judgment,  whether  the  plain- 

'^^  "  tiff,  his  a£\ion  aforcfaid,  ought  to  have,  ovnialn- 

G^mes,        ^^  ^^^^^  j^^  „  Q^^^j-j^j  replication,  and  iffue.  Upori* 

^*"^'**'^  the  trial  of  the  caufe  the  plaintiffs  filed  a  bill  of 
exceptions  to  the  courts  opinion  ftating,  that  he 
moved  the  court  '*  to  inftru6l  the  jury,  that  unlefs 

,  *'  they  found  that  the  cofts,  as  well  as  the  princi« 

**  pal  and  intereft  which  had  accrued  previous  to 
**  the  bringing  the  money  into  court,  had  been 
•*  brought  in,  they  fliould  find  for  the  plaintiffj  and 
**  alfo  to  difregard  the  parol  teftimony  introduced 
**  to  prove  the  payment  of  the  money  into  court, 
^^  inasmuch  as  it  was  not  the  bed  evidence  that 
*'  the  nature  of  the  cafe  would  have  admitted  of; 
**  This  being  t  fadt  which  fliould  have  been  prov«n 
**  by  record,  and  that  there  is  no  record  but  that 
.  ^'  filed  in  this  caufe,  produced;  but  that  the  court 
*'  refufed  to  inftru6l  the  jury  to  this  effeft.'*-^ 
Verdidl  and  judgment  for  the  deCendants;  and 
the  plaintiff  appealed  to  the  Diftrid  Courts  where 
the  judgment  of  the  county  court  was  reverfed;  the 
pleading  iubfequent  to  the  declaration  fet  afide ; 
and  the  parties  ordered  to  plead  anew.  In  coufe* 
quence  of  which  the  defendants  plead  payment;  and 
the  plaintiffs  took  iffue.  Upon  the  trial  of  the  laft 
iffue,  the  defendants  filed  a  bill  of  exceptions  ftat- 
ing,  that  they  '*  offered  parol  "  teftimony  and  de- 
^'  pofitions  to  prove  that  the  defendants  teftator 
*'  had,  previous  to  the  5th  of  July  1768,  tender- 
*^  ed,  to  the  plaintiffs  inteftate,  the  amount  of  the 
**  principal  and  intereft,  then  due,  on  the  bond  in 
*'  the  declaration  mentioned;  and  the  copy  of  the 
*'  record  in  the  lormer  caufe  (which'is  fet  forth  in 
*'  /bcec  veriay  and  itates  that,  at  Auguft  court  1768 
**  oyer,  and  time  to  plead,  were  allowed  the  de- 
**fendaiit;  that,  in  Auguft  1769,  further  oyer 
>**and  time  to  plead  were  allowed;"  and  then 
the  record  proceeds  thus,  at  August  court  1770, 
the  defendant  plead  a  tender  of  the  plaintiffs  debt\ 
and  time,  till  the  next  court y  was  allonued  the  plain'- 
tiff  to  consider  thereof*^  After  which,  it  ftates, 
that  ill  June  Jt77i>  the  plaintiff  replied  generally. 
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and  thftt  time  was  allowed  the  defendant.  That 
ia  July  1773)  ^^^^  ^^  joined  An  the  replication. 
*'l  hat  in  September  I773i  ^^^  caufe  was  refered; 
but  the  order  of  reference  was  fet  afide  at  the  fame 
term;  and  in  Auguft  1782,  the  fuit  abated  by  the 
death  of  the  plaintiff.  I'here  are  two  memoranda^ 
ac  the  foot  of  the  record,  made  by  the  clerk,  the 
firft  is  in  thefe  words :  H.  £.  None  of  tbi  picas 
mentioned  in  these  proceedings  are  filed  in  writings 
nor  is  the  ^um  of  money  tendered  mentioned  on  tie 
records.  The  fecond  is  as  follows .'  Tbe  verity  in 
this  causCy  is  dated  tie  fifth  day  of  July  1768.) 
"  To  prove  that,  on  that  day,  a  luit  was  commenc-* 
^'  ed  by  the  plaintiffs  inteilate  againll  tbe  defend* 
♦*  ants  teftator,  on  the  bond  aforeiaid,  in  which 
^  fuit  the  plea  of  tender  was  pleatled  and  iifue  taken 
**  thereon  ;  and,  by  parol  teitimony,  that  upon  the 
*'  filing  of  faid  plea,  the  amount  of  the  principal 
^  and  interefl,  due  when  the  laid  tender  was  made,  * 
*^  was  paid  into  court,  and  received  by  the  clerk, 
**  and  that  the  whole  amount  had  been  loft  by  the 
**  infolvency  of  the  faid  clerk.  But,  the  faid  tef- 
"  timony  being  objefled  to  by  the  plaintiff,  the 
**  court  was  of  opinion  that  the  faid  parol  testimo^ 
*'  ny  was  improper."  Verdi6l  and  judgment  for 
the  plaintifT;  and  the  defendants  appealed  to  this 
court. 


Robinfbn, 

1;/. 

Oain«9. 


Randolph  for  the  appellant.  The  evidence  ef 
the  tender  was  admiffible  \  and  therefore  the  Dif« 
tri6l  Court  erred  in  excluding  it. 

Williams  contra.  This  was  not  a  motion  to 
bring  the  money  into  court,  but  an  attempt  togiv« 
evidence  of  what  pafTed,  upon  a  former  occalion 
of  that  kind.  But,  if  it  had  been  fuch  a  motion, 
there  ought  to  have  been  a  rule  for  that  purpofe ; 
and  principal;  intereft,  and  cofls  ought  to  havo 
been  tendered.  The  defendant  ought  to  havo 
pleaded  the  tender,  becaufe  the  plaintiff  would 
have  had  a  right  to  take  ifTue  upon  it.  He  could 
ji»t   take  out  the  money  under  the  former  ap« 
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Robinfoa,      plication*  It  was  not  a  tender  under  the  aft  of  Af- 
w.  fembly;  for  that  expreffly  requires  the  principal  in* 

_  "^''  .  tercll  and  coIU.  Barret  isfco.  vs  Tazwelly  i  Cal/^' 
215.  Parol  evidence  was  not  admiflible  to  add  to, 
or  explain,  a  record;  but,  if,  othcrwife,  the  na- 
ture of  it  ought  to  have  beenfliewn. 

Randolph  in  reply.  The  aft  of  Aflembly  fays, 
that  the  oenalty  fhall  be  difcharged  by  payment 
of  the  principal  and  intereii;  and  therefore  the 
cofts  are  not  neceifary  to  be  tendered.  In  general, 
a  tender  is  matter  in  paisy  and  fo  pleaded ;  But 
thifl  was  the  cafe  of  money  offered  into  court  ; 
and  therefore  might  be  ufed,  in  evidence,  as  mat- 
ter of  record,  without  the  plea.  No  rule  of  court 
"Was  neceffaty.  The  money  was  paid  into  the 
hands  of  the  public  funftionary,  and,  as  the  plain- 
tiff did  not  receive  it,  he  ought  to  bear  the  lofs. 
The  parol  evidence  ought  to  have  been  received^ 
as  it  w^s  the  beft  the  nature  of  the  cafe  was  €uf- 
ceptible  of.  ^ 

Cur.  adv.  vult. 

PENQLE  rON  Prefident  delivered  the  opini- 
on of  the  court  as  follows  : 

The  queftion  depends  on  the  firft  judgment  of 
the  Diftri6l  Court,  in  Odlober  1796,  reverfing 
.that  of  the  county  court;  fince,  if  that  reverfed 
was  right,  there  is  no  objeflion  to  the  fubfequent 
proceedings  in  the  Wiftricl  Court.  In  the  county 
court  the  defendant  pleudid  a  farmer  fuit,which 
had  been  commenced,  by  Minor  the  teftator  of 
the  plaintiff,  againft  the  teftator  of  the  defendants 
in  the  fame  county  court ;  in  which  fuit,  at  a 
court  held  for  the  faid  county  in  Auguft  1770,  Ro- 
binfon  pleaded  a  tender  of  the  debt,  now  fuedfor, 
and  did,  then  and  there,  tender  into  court,  and 
pay  into  the  hands  of  the  clerk,  the  principal 
$t  interefl  due  thereon;  which  the  defendants  fup- 
pole  has  been  always,  an4  now  is  ready,  to  be  paid 
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to  Minor,  or  the  plaintiffs;  and  upon  this  plea  the 
parties  were  at  iffue.  On  the  trial,  of  the  caufe, 
the  defendants  produced  the  record  of  the  former 
fuit,  and  offered  parol  teftimony  to  prove  that 
the  money  was  aftually  paid  to  the  clerk,  at  the 
time  of  filing  the  plea  ;  when  the  couufel  for  the 
plaintiff  moved  the  court  to  inftruft  the  jury,  u 
That  unlefs  they  found  that  the  cofts  as  well  as 
the  principal  and  intereft,  had  been  brought  into 
court,  they  ihould  find  for  the  plaintiff;  2.  To 
difregard  the  parol  teftimony  introduced  to  prove 
the  payment  of  the  money  into  court,  this  being 
a  fa6l  which  fliould  be  proven  by  record.  The 
court  refufed  to  inftrudl  the  jury,  who  found  a  ver- 
dict for  the  defendants,  for  whom  a  judgment 
was  entered,  and  the  queftion  is,  whether  the 
court  ought  to  have  given  the  inftrudlion  requir- 
ed? As  to  the  firft  point,  the  cofls,  Mr,  Ran- 
dolph was  right  upon  the  a6l  of  Aflemhly  that  the 
cofts  were  not  required  to  be  paid  into  court;  but 
this  is  ngta  cafe  within  that  a6l  of  AfTcmbly,  but 
a  plea  of  a  prior  tender  accompanied  by  the  tnp- 
ney  tendered,  and  therefore  we  are  only  to  confi- 
der  of  the  propriety  of  admitting  the  parol  teftimo- 
ny. By  the  law,  a  plea  of  tender  is  not  to  be  re- 
ceived without  the  money  tendered,  which  mull 
have  been  filed  and  paid  into  court,  where  all  the 
pleadings,  at  tiiat  day,  were  carried  on.  It  is 
therefore  to  be  prefumed,  prima  facie^  that  the 
money  accompanied  the  plea  ;  efpecially,  as  the 
plaintiff  did  not  demur  to,  but  joined  iflue  on  the 
plea,  and  the  clerk  having  omitted  to  enter  the 
payment,  parol  proof  ought  to  be  admitted,  in  aid 
of  that-prefumption,  fince  it  does  not  tendtocon- 
tradi6l  the  record,  but  to  fupply  a  defect,  which 
the  clerk,  either  through  miftake  or  dcfign,  omit- 
ed  to  enter  5  circumftances  which  in  this  cafe  ren- 
der the  parol  teftimony  admiflTible.  Therefore  tha 
judgment  cf  the  Diftridl  Court,  in  061ober  1796, 
and  all  fublequent  proceedings  in  the  faid  court, 
are  to  be  reverfed,  with  cofts,  and  this  court  pro- 
cee  ding  to  give  fuph  judgment,  as  the  faiJ  Diftrid^ 
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Kobinfony 


n/j 


Gaines,  .f 

1- J      colts. 


Court  ought  to  have  given  in  06lober  1796,  thfe 
iudgmcnt  of  the  county  court  is  affiimctl,  with 


H'ENDERSO  N, 

again/i 

F  O  O  T  E. 

--owhatpe.  y^LASSFORD  and  HENDERSON  brought 

IrjLtV.  0"  ^fsumpsh  againft  Fitzhi.gh  and  wife,   ex'rx. 

//,w  mm  rive  o^  r  oote»  and  declared,    I.  tor  goods,  wares  and 

\eai8,  relattsj  merchandizes  fold  and  delivered  to  Foote.    2.  On 

viKthci  totiie  'j^  quantum  velibat  for  the  fam^.     3.    For  money 
t;mc  01  the  j  ^^^  advanced  for  Foote,     £.  For  money  had 

fuit,  ortotkat  ^    .  •      j       i^i  •  j     "^ 

ci  pleading  *"^  received.     Flea  non  assumpsits    and  non  as^ 

the  p*ca.  sumpsit  within  five  years.— Ifl'ue.     Upon  the  trial 

Looie  conver-  of  the  caufe,  the  defendant  filed  a  demurrer  to  the 

faticiis  Of  the  evidence,  which  ftates,   That  the  plaintifT,  in  or- 

exccutorare  ,       ^           •^•.1.        n.        i^j           \ 

rot  iulncicnt  ^^^  ^^  maintain  the  ill  and  2a  count,    gave  m  evi- 

toiaiiean  «?/-  dence,    that  Fitzhugh  had  underftood  there  was  a 

Jumffit,  confiderable  debt,  of  between  two  and  three  hun- 

ihc    court  jjred  pounds,  due  from  Foote  to  the  plaintiffs;  and 

thought  It  un.  ^^       ^^  ^^^  ^^^^  ^^^^^  Yoo\^  made  his  will,  there 

tins  caie,   to  '"^'^^  icme  converlation  about  the  quantum  of  lega- 

decide   whe-  cies  to  be  given  his  daughters  ;    and  Mrs.    Foote 

ther  a  dtclara-  obfervcd  there  was  very  little  due,  except  a  Bri- 

XTon  ^nlT'  *^^  '^''^^'   ^"^  ^^^  witnefs  did  not  underlland  that 

fmnpfit  by  the  FitEhu«:h  was  prefent,    at  the  making  of  the  will. 

tiit-tor,  could  That  i*itzhugh  faid  tlie  reafon,    why  he  had  ^ot 

be  iU|>portcd  given  up  fome  of  the  flaves,    was   that   he     held 

by  cvinenct  of  ^j^g^^^  ^j^^jl  j^.  ^^^  determined,    whether  the   faid 

thc^iTefuio/  ^^^^  ^*5  ^^  ^^  Y^x^y  that  he  believed  it  to  he  juft; 

becauie  tne  '  that  he  had  found  the  account  in  the  houfe ;    and 

cciivciiaticn  was  willing  to  pay  his  own  part  of  it,  but  the  le- 

01   I  he  extcu-  gatees,  who  were  fanguine  that  the  plaintiflli  could 

Ir  <"^o  lau'c  '^^^  obtain  judgment,  were  determined  to  take  eve- 

^n\'Jfmp/it.  ry  advantage;  and  that  Foote  died  about  the  year 
1778.  The  jury  found  a  verdi6l,  fubjcft  to  the 
opinion  of  the  court  upon  the  demurrer  5    and  the 
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court  gave  judgment  for  the  plaintiffs.     Where-      Hendcrfon, 
Hpon  the  defendantf  appealed  to  the  Diftf  i£l  Courtf         ^  ^^ 
where  the  judgment  wa»  reverfed;  and,  from  the 
judgment  of  reverfal,  the  plamtifTt  appealed  to  this 
Court* 

BoTTB  for  the  appellant.  The  iflTue  was  imma- 
terial. For  the  plea  is  non  a  flump  fit  generally, 
and  not  that  the  defendant  did  not  affume  at  any 
time  within  five  years,  next  before  the  inlUtution 
of  the  fuit ;  fo  that  the  plea  relates  to  the  time  of 
pleading.  But,  although  the  defendant  might 
not  have  aflumed  v%ithin  five  years  before  the  time 
of  pleading,  yet  he  might  have  aflumed  within  five 
year*,  next  before  the  conimencement  of  the  fuit. 
Of  courfe  it  was  immaterial,  whether  he  had  af- 
lumed within  five  years  next  before  the  time  of 
pleading,  or  not ;  for  it  did  not  embrace  the  eflen- 
tial  quellion  in  the  caufe.  Smith  vs  Walker  i  Wash. 
135.  It  follovvs,  therefore,  that  a  repleader 
oug!it  to  have  been  awarded  ;  and  that  the  judg- 
ment is  erroneous,    in  having  omitted  to  order  it. 


But,  upon  the  merits  alfo,  the  judgment  is  erro- 
neou<i.  It  is  a  rule  that  the  flighteft  aflumpfit  will 
be  fufllcient  to  take  a  cafe  out  of  the  operation  of 
the  ftatuce  of  limitations  :  And,  as  the  executrix 
n.ight  have  afl'umed  herftlf,  her  hufband  might  do 
it  for  her.  In  fa6l  he  did;  at  leaft  a  jury  might 
have  infcred  it  from  his  converfations  :  And  then 
the  demurrer  to  evidence  admits  it ;  becaufe  a  de- 
murrer to  evidence  admits  every  fa6l,  which  the 
jury  miglit  have  infercd.  Belides  flighter  evi- 
dence will  be  fufficient  to  revive  a  promife,  after 
the  five  yeaTSj  than  is  neceflary  to  prove  the  ori- 
ginal promife.  Thus,  if  an  executor  pubiiflies, 
in  the  tk^ws  papers,  for  creditors  to  make  known 
their  debts,  and  receive  payment,  it  will  be  con- 
ftrued  into  an  aflumpfit.  which  will  revive  the 
promife. 


250 


IJenderfon, 

Pootc. 


OCTOBER      TERM 

Randolph  con\ra»  The  general  plea  will  re- 
fer to  the  commencement  of  the  fuit ;  and  there- 
fore the  true  queilion  is  covered  by  it.  The  plain- 
tiff has  not  proved  any  exprefs  afTumpfit.  The 
hulband  did  not  mean  to  bind  himfelf,  or  the  ef- 
tate,  in  the  cafual  converfation  ilated  in  the  re- 
cord. He,  merely,  faid  that  he  had  underftood  there 
was  a  balance  due.  But  this  was  a  loofe  declara- 
tion, ^ttered  feveral  years  after  the  teftators 
death,  and  not  made  to  the  creditor  himfelf- 
Therefore  it  was  not  obligatory.  Taliaferro  v» 
Robb.  a  CalL  The  evidence,  however,  was  ir- 
relevant ;  for  the  promife  is  laid,  in  the  declara- 
tion, to  have  been  made  by  the  teftator,  and  this 
is  attempted  to  be  fupported,  by  evidence  of  a 
promife  by  the  hufband  of  the  executrix.  So  that 
the  allegata  ^xv^  probata  do  not  agree  together. 

BoTTS  in  reply.  The  cafe  of  Smith  vs  Walker 
is  exprefs,  that  the  general  plea  will  not  do  ;  and 
therefore  the  iffue  is  immaterial.  It  is  no  objec- 
tion that  the  promife  is  laid  to  have  been  made  by 
the  tcRator ;  for  the  evidence  was,  neverthelefs, 
admiihble  ;  and  bound  the  eltate.  x  Morg.  Ess* 
340. 

Cur*  adv.  vult, 

PENDLETON  Prefident  delivered  the  rcfo- 
lution  of  the  court  as  follows  : 


In  June  1796,  the  appellants,  as  furviving  part- 
ners of  Glafsford  and  company,  commenced  an 
aflion  on  the  cafe  againft  John  Fitzhugh  and  Mar- 
garet his  wife,  as  executors  of  Richard  Foote,  in 
the  county  court  of  Prince  William.  The  decla- 
ration contains  four  counts:  I.  An  indebitatus 
assumpsit  for  goods  fold  and  delivered  to  th^  tefta- 
torby  John  Riddle,  fa<^or  for  the  plainti  J  a.  A 
quantum  valebat  for  the  fame.  3.  For  money  ad- 
vanced. 4.  For  money  had  and  received  to  the 
ufe  of  the  plaintiffs.     All  the  promifes  being  laid 
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to  te  made  by  the  teftator :  the  defendants  plead- 
ed tion  assumpsit;  and  non  assumpsit  within  five 
years:  On  which  the  parties  were  at  iffue.  UpoQ 
the  trial  of  the  cauTe,  the  plaintiffs,  in  order  to' 
prove  the  ad  iifue,  gave  in  evidence,  '*  that  Joha 
*' Fiizhugh,  the  defendant,  frequently  faid,  in  the 
*'  year  1792,  and  Unce,  that  he  unac-rllood,  there 
i*  was  a  conilderable  debt,  of  between  two  and 
4*  three  hundred  pounds,  due  from  Foote's  eitatc, 
♦'to  the  pliiiuilfs,  that,  he  had  undcrftood,  alfo, 
«'  that  when  Foot  made  his  will,  on  a  tonverfatioti 
i^  between  him  and  others  about  the  quantum  of 
«'  legacies  to  be  given  to  his  daughters,  Mrs.  Foote 
*'  hiB  then  wife,  oblerved  there  was  very  little 
«*  due,  except  a  Britifti  debt.  That  Fitzhugh, 
•*  alio  faid,  that  he  held  fome  of  the  flaves  of 
*^  Foote's  cllate,  until  it  was  determined,  whether 
<*  this  debt  was  to  be  paid.  I'hat  he  believed  the 
**  debt  to  be  jult,  and  he  found  the  account  in  the 
<*  houfe,  and  was  willing  to  pay  his  part  of  it: 
*'  That  the  legatees  and  Ions  of  Foote  were  deter- 
*'  mined  to  take  every  advantage,  and  were  fan- 
*'  guine  in  their  expe6lations  that  the  plaintiff* 
**  could  not  recover;  and  it  is  ftated  that  Richard 
*'  Foote  died  about  tke  year  1778.''  The  defend- 
ants demurred  to  this  evidence,  as  infufficient  to 
maintain  the  I'econd  iflfue,  on  the  part  of  the  plain- 
tiffs ;  the  plaintiffs  joined  in  demurrer;  and  the 
jury  found  a  provifional  verdi6i  for  the  plaintiffs, 
for  £i(>^j  17  'o>  fubje6l  to  the  opinion  of  the 
court,  upon  the  demurrer.  The  county  court 
gave  judgment  for  the  plaintiffs  ;  and  the  defend- 
ants j^ppealed  to  the  Dillridl  Court,  where  the 
judgment  was  reverfed :  Whereupon,  the  plain- 
tiffs appealed  to  this  court.  It  was  infifled,  by 
the  appellants  counfel,  that  the  iffue  joined  upon 
the  fecond  plea,  was  an  immaterial  one,  fince 
non  assumpjit  within  five  years  might  apply  to  the 
time  of  the  plea,  which  might  be  true,  and  yet  he 
Bright  have  affumed  within  five  years  before  the 
commencement  of  the  fuit,  the  true  inquiry  upon 
th<;  iffue;  and  the  opinion  of  the  court,  in  the  cafe 
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Henderfoa,      o{  Smhb  v$  Walker^    i  Wash.   135,  wa«  relied  oiu 
^'  In  that  cafe  (a  complication  of  errors)   the  court 

i^^_^^^        did   fay,  that»  llric\ly,  the  non   affiimpfit   wiihia 
five  years  muft  refer  to  the  time  ot  the  plea.     The 
*    inference  drawn  from  it,  is  not  mentioned,  nor  is 
•  it  further  taken  notice  of;    however,  tKe   conclu- 

Con»  now  drawn,  we  think  would  be  right  if 
there  was  nothing  in  the  record  toftiew  thai,  if  ic 
had  been  properly  pleaded,  the  decifion  of  the  if« 
fue  mult  have  been  the  fame ;  But,  it  being  iLt- 
ed,  that  Foote  died  in  1778,  eighteen  years  i>e- 
fori  the  fuit  was  brought,  it  was  impoflible  that 
he  could  have  promifed  within  the  lall  five  years^ 
of  thofe  eighteen,  unlefs  he  had  come  from  th© 
grave  to  make  fuch  promife.  On  this  head,  there* 
lore,  the  ifTue  was  materially  determined.  It  was 
objedled  by  the  appellees  counfcl  that  the  promilo 
ofFitzbugh,  if  binding,  ought  to  have  been  declar- 
ed on,  and  could  not  have  been  given  in  eviderwe  ; 
To  repel  which,  the  appellants  counfel  relied  on 
I  Morgans  effays  340,  as  proving  that,  upon  a 
declaration  laying  a  promife  niade  to  a  teilator, 
the  plaintiff  may  give  in  evidence  a  promife  m^dc 
to  the  executor  within  time.  Without  confider- 
ing  this,  which  is  contradidled  in  other  books,  or 
whether  there  may  noc  be  a  difference  in  fuch  ^ 
cafe  between  a  promife  made  to  aTid  one  made  by 
an  executor,  which  the  court  think  unneceffary  to 
decide,  we  are  of  opinion  thai,  in  this  cafe,  the 
loofe  convcrfation  of  I'itzhugh,  even  if  he  bad 
been  the  executor  inflead  of  being  only  the  huf- 
band  of  the  executrix,  would  not  have  operated  ei- 
ther as  a  new  promife,  or  as  an  acknowledgment, 
lb  as  to  revive  the  debt.  It  is  plain,  from  thd 
whole  evidence,  that  he  did  not  intend  it  fhould 
have  any  fuch  force  ;  fince,  at  the  time,  he  laid  he 
believed  the  debt  to  be  jutt,  and  that  he  was  willing 
to  pay  his  part,  he  declared  that  the  others  con- 
cerned were  cetermined  to  difpute  it,  and,  that 
he  held  flaves  it  his  hands  untill  it  wasdetermiiied^ 
whether  the  debt  was  to  be  paid. 
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\Vt  are,  therefore,  of  opinion  that  the  Dlftrift 
Court  did  not  err  in  their  judginent,  fo  far  as  it 
\ient;  yet  we  are  obliajcd  to  revcrfc  it,  becaufe  it 
was  incomplete  in  not  entering  fuch  a  one  as  the 
county  court  ought  to  have  given.  It  is  therefore 
revericd  with  cods,  and  a  perfec^l  judgment,  fuch 
as  there  Oiould  have  been,  is  to  be  entertd;  that 
it  to  fay,  that  the  judgment  of  the  county  court 
IS  erroneous  and  reverfed  with  coits,  and  judgment 
entered  for  the  defendants. 


Hcndrrftiii, 

Iff 


JONES,    Executor,    &c. 
agaitiji 
WATSON. 

WiLLIAMWATSONbrought  a  bill  in  chan- 
eery  againft  Ricliard  Jones  and  Littleber 
ry  Royal,  executors  of  Ru  hard  Jones  dcceafed, 
ftatin^,  that  William  Watfon  the  plaintiffs  father 
devifed  a  tradl  of  land  to  the  plaintiff,  who  was 
an  infant.  That  Richard  Jones,  Edward  Jones, 
and  Daniel  Jones  were  appointed  executors  of  the 
will;  that  Edward  is  dead,  and  no  account  of  his 
flidminiftration  h;:s  been  rendered.  I  hat  the  pro- 
fits of  the  lands  were  confiderable.  That  Richard 
Jones  was  the  adling  executor,  and  that  he  alfo 
a6led  as  guardian  to  the  plaintiff,  but  has  not  ren- 
dered any  account  of  his  tranfa^tions  in  either  cha- 
radler.  That  the  plaintiff  has  only  received  £^64 
from  the  eftate.  That  fince  the  death  of  the  laid 
Richard  Jones,  commiffioners,  appointed  by  Ame- 
lia court  in  1786,  have  found  a  balance  due  from 
the  faid  Watfon's  ellate  to  the  faid  Richard  Jones 
of  >f  102  o  1.  That  the  plaintiff  had  four  fillers, 
who  had  lands  and  (laves  deviled  them  by  their 
father,  and  therefore,  if  the  balance  was  due,  they 
ought  to  contribute  their  proportions,  which  would 
leare  the  plaintiff  only  chargeable  with  a  fourth^ 


After  tw# 
retcrcncet  be- 
fore   commif- 
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that  18  to  fay  fi^  lo  q\.  That  the  faid  balance 
however  is  not  due.  That  it  wouM  not  have 
been  fuffcred  to  have  lain  fo  long  if^it  had  been 
due.  That  fince  the  death  of  the  faid  Ri- 
^  heard  Jones,  the  defendants  have  fued  the 
plaintiff  for  /  411  18  81  in  Amelia  court,  on  ac- 
count of  the  faid  balance ;  the  lafl  debit  of  which 
is  in  the  ) ear  1770.  That  the  fuit  was  refered 
to  commiffioners,  who,  as  the  plaintiff  did  not 
attend  on  the  ferond  day,  awarded  the  faid 
jf4^  188^  againft  him.  That  a  month  was  al- 
lowed the  plaintiff  to  fliew  difcounts  ;  but  on  the 
day  appointed  by  the  plaintiff^  one  of  the  commif- 
fioners  was  neceffarily  called  off.  That,  before 
the  fucceediiig  court,  the  plaintiff  called  on  the 
defendant  with  his  witnefs,  and  the  certificate  of 
one  Wootten,  which  the  defendants  a^eedfliould 
be  evidence,  but  alled^ed,  that  the  month*was  out, 
atd  that  he  would  proceed  to  get  the  money.  That 
thereupon  the  plaintiff  obtained  a  fuperfedeas  to 
the  judgment ;  which  was  affirmed,  in  the  abfence 
of  the  plain:  iffs  attorney.  7  he  bill  therefore  prays 
for  an  injun<5lion,  an  account  of  Watfons  cftate, 
and  for  general  relief. 

The  anfwer  ftates,  that  the  teftator,  in  1774, 
defired  the  defendant  to  ftate  his  adminiftration 
account  for  him  ;  that  he  undertook  it,  but  wa« 
prevented  by  his  own  bufinefs,  until  after  the  tef- 
tators  death  in  1 778.  That  after  the  war  was  end- 
ed, the  defendant  applied  to  the  plaintiff  and  Tho- 
mas Williams,  who  had  married  one  of  the  plain- 
tiffs fitters,  and  requeiled  them  to  confent  to  have 
commiffioners  appointed  to  fettle  the  accounts ; 
which  they  agreed  to;  and  thereupon  Amelia 
court  made  an  order  for  that  purpofe.  That  in 
January  or  February  1786,  the  commiffioners,  in 

Erefence  of  the  parties,  examined  the  accounts, 
ut  in  confequence  of  an  obje6lion  raifed  by  the 
plaintiff,  they  did  not  finifti:  However,  with  the 
confent  of  the  plaintiff,  they  appointed  the  6th  of 
March  following,  when,  the  plaintiff  not  appear- 
ing, they  reported  £  101^8  i  due  his  teftator  from 
Watfon'i^eftate,    on  account  of  monies  furnifhed 
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Munford,  and  the  plaintiff.     That  the  plaintiffs  Jcnes, 

proportion   thereof  was  £^%   18  8 J — That  upon        ^r*^"^ 
application  for  payment,    the  plaintiff  fiarted  an        ^  .l^l^"l 
objeclion,    that  lldward  Jone's  adniiniltration  ac-  ' 

count  had  not  been  fettled;  whereupon  the  defend-^ 
aiit  brought  fuit,  which  was  rtfered  to  commif- 
iioners,  who  reported  the  fame  balance;  and  the 
defendant  faid  he  wa«  contented  therewith.  But, 
he  growing  diffatisfied  fonie  time  afterwards,  the 
defendants  agreed  to  another  reference,  on  condi» 
lion,    that  there  (liould  be  no  appeal;    that  the  « 

next  referees  made  the  lame  report,  and  that  the 
plaintiff  had  notice  of  the  time  and  place  of  their 
meeting)  but  did  not  attend:  In  confequence  of 
which,  when  the  judgment  on  the  award  was  en- 
tered up  by  Amelia  court,  the  defendants  agreed 
to  allow  the  plaintiff  a  month  to  fhcw  his  dif- 
countfi,  which  he  failed  to  do.  1  hat  Wootton's 
evidence  was  before  the  laft  commiffioners,  and 
the  defendant  believes  the  award  to  be  juft. 

Call  for  the  appellant.  There  had  been  feve- 
ral  fcttlements  by  commiffioners  and  referees  un- 
der orders  of  the  court:  After  which,  according  to 
many  decilions  here,  the  appellee  ought  not  to  have 
been  allowed  todifturbthe  tranfadlions,  or  unra- 
vel the  accounts.  It  will  be  no  ob]e6lion,  that 
the  appellant  agreed  to  allow  a  month  for  fliewing 
difcounts  againft  the  laft  j'idgnient ;  for  that  mere- 
ly related  to  difcounts,  and  not  to  a  right  of  over- 
hauling the  account  itfelt.  The  difcounts  have 
.been  applied  by  the  commiffioner,  for  Dyers  and 
Sweeneys  rents  for  the  ordinary,  are  credited  in 
the  report;  and  as  to  thofe  for  the  lands,  they  are 
all  accounted  for,  as  appears  by  the  account,  ex- 
cept thofe  incurr«d  during  the  time  that  Edward 
Jones  was  the  ailing  executor.  Therefore  if  the 
Court  oiFChancery  could  interfere,  after  the  orders 
of  reference,  thejuft  credits  have  been  given,  and 
.a  balance  oi  £16  ftill  left  in  favour  of  the  appel- 
lant ;  who  is  entitled  to  intereft  thereon,  accord- 
ing to  a  former  decifiou  of  the  court  in  Jones  vs 
Williams^  %  Call  loi. 
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Duval  cttntra.  The  executor  advanced  the  in- 
fants more  money  than  the  amount  of  the  profits 
of  the  eftate,  which  was  wrong.  The  daughters 
are  credited  for  ^"75  profits  of  the  eftate,  although 
the  lands  belonged  to  the  fon«  In  that  refpe<5l 
therefore  the  referees  firft,  and 'the  commiilioners 
afterwards,  proceeded  on  an  erroneous  ground. 

Call  in  reply.  The  over  payments  to  the  ap^ 
pellee  arofe  from  the  advances  of  ihe  /  60  and 
jjf  14  after  he  came  of  age  ;  and  therefore  the  ob. 
je6lion  fails.  As  to  the  profits,  they  probably 
proceeded  from  keeping  the  flaves  together,  and 
each  childs  drawing  its  (hare.  At  any  rate,  the 
appellee  ought  not  to  be  allowed  to  take  an  excep- 
tion upon  that  ground  now  ;  becaufe  no  obje^lion 
was  made,  upon  that  fcore,  either  before  the  refc- 
r  e  es,  the  commiffioner,  or  the  Court  of  Chancery, 
where  it  might  have  been  anfwered;  but  it  is  not 
fair  to  objedl  to  it,  in  this  court,  after  omitting  it 
in  the  court  below ;  becaufe,  as  no  objed^ion  was 
made  on  the  former  occafions,  the  appellant  had  a 
right  to  conclude  that  none  would  be  raifed  after- 
wards ;  and  the  prefumption  is,  that  it  was  fa- 
ds fa<5lorily  accounted  ior,  at  the  former  iiivefts* 
{ations. 

Cur.  adv.  vnlt. 

PENDLETON  Prefident.  The  ful^eft  of  this 
difpute  was  before  the  court  in  06lober,  1799,  in 
the  cafe  of  Jones  againil  Williams  another  refidu- 
try  legatee  in  Watfons  will.  The  negleft  of  the 
executors,  in  not  accounting  from  175210  178*, 
was  then,  as  now,  complained  of,  for  which  fome 
apology  was  then  fuggefted  and  approved  by  the 
court,  from  the  fuppofed  confidence  which  the 
legatees  had  in  their  uncles  the  executors,  whofe 
accounts  the  children,  probably,  as  they  came  of 
age,  examined,  received  their  eftates,  and  were 
latisfied:    And  the  rather,  iiace  Edward,  the  oiw 
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ly  afting  executor  for  fix  years,  never  rendered 
any  account,  nor  does  it  appear  that  they  ever  re- 
quired fuch  account,  or  were  diffatisfied  about  it. 
Indeed  it  does  not  feem,  that  either  Williams,  or 
Watfon,  ever  called  on  Kichard  to  accoiunt,  bu^, 
both  having  contrived  to  get  mora  than  their  (hare 
from  him,  it  became  neceifary  for  Uichard's  exe- 
cutors to  make  up  the  account  of  his  admlniftraUoQ 
of  Watfoii's  eUate,  in  order  to  recover  back  what 
had  been  overpaid.  Accordingly,  in  1785,  by 
con  fen  t  of  thoic  executors  and  William^  and  Wat- 
fon^ an  order  uf  the  county  court  of  Amelia  was 
made,  appointing  commlirioners  to  (late  and  (ettle 
that  account,  which,  in  March  1786,  was  return* 
ed  and  ordered  to  be  recorded;  making  a  balance, 
due  from  Waifons  eftate  to  Joneses,  of/'ioa  8  i. 
Watfon  being  charged  with  his  proportion  of  that 
balance,  and  his  private  account  ftated,  a  balance 
remained  due  from  I>im  to  Jones's  eftate,  of  ^"42  |8 
Si  wliicli  it  is  fuppofcd  he  aifumed  to  pay,  but  neg- 
IciSled  it;  and,  in  May  1787,  Jones's  executors 
brought  u  fuit  at  law  to  recover  it,  which  luicwas 
afterwards,  in  March  1790,  refered  to  arbitra- 
tration,  and  an  award  returned  in  March  1791, 
in  favour  of  the  plaintiffs  for  the  £4%  18  8;  but, 
*on  Watfons  motion,  and  the  plaintiffs  confent,  it 
was  refered  back  to  the  arbitrators  to  be  reconfi- 
dere<l;  and,  in  May  4792,  the  arbitrators  report- 
ed, that  Watfon  had  failed  t6  attend  them ;  and, 
that  they  had  re  -  examinad  the  acc*ount  and 
vouchers,  and  difcovertd  no  reaion  to  change 
their  former  award:  Upon  which,  judgment  was 
entered  for  the  plaintiffs;  but,  even  then,  he  had 
one  month  allowed  him  to  (hew  any  further  juft 
difcounts ;  which  he  never  brought  forth.  In 
June,  a  writ  of  (ieri  facias  iffued,  which  was  exe- 
cuted, and  a  forthcoming  bond  taken.  In  March 
1793,  that  execution  and  bond  were  qua(hed,  a 
new  execution  i(fued,  in  April,  which  was  alfo  ex- 
ecute:d,  and  a  forthcoming  bond  taken,  on  which 
bond  judgment  was  entered,  in  May,  for^f  65  10  11, 
witb  cofts.  In  June,  Watfon  obtained  a  fuperfe- 
deas  to  that  judgment,  which  was  affirmed  in  the 
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BlftriA  Coutt^  finaHy,  in  September  1795:  And 
in  March  1796,  he  obtained  aa  injundlion^  on  fil- 
ing the  pf  efent  bill.  Upon  the  hearings  the  Chan^ 
celior  refered  it  to  a  commiffioner  to  examine  aud 
report  upon  the  accounts  ;  who  faya  that^  after 
being  attended  by  the  partiea^  hearing  their  feve* 
ral  allegationsi  examining  their  papers*,  and  ad- 
journing for  time  to  procure  further  teftimony^  he 
had  ftated  an  account  between  them,  reducing 
the  balai\cie»  due  from  Watfon's  eftate  to  Jones's^ 
to  ^16  ft  9,  exclufive  of  interefL  To  this  report 
cxjceptious  are  filed  by  Watfon,  fuggefting  that  it 
appearit  by  thedepofitions,  that  feveral  tenants  liv* 
ed  on  Watfona  land,  whofe  rents  are  not  credited 
in  the  account.  The  final  decree  makea  the  in- 
jan£lioa  perpetual  againCb  the  whole  judgment  at 
law,  and  awards  Jones's  es^cutors  to  pay  the  cofts^ 
from  which  the  appeal  is  entered. 

On  what  ground  the  Chancellor  difallowed  the 
balance  of  ^16  2  9,  and  perpetuated  the  injunc* 
tion  for  the  whole,  the  court  are  not  able  to  di£- 
trover.  If  it  was  upon  the  fuppofition  that  rents 
to  that  amount  had  been  received  and  not  account- 
ed for,  it  is  obfervcabie  that  various  rents  are 
credited*  and  it  does  not  appear  in  proof  that  any 
more  were  received  by  Richard  Jones ;  and  con- 
fidering  that  Waifon  had  fo  many  opportunities, 
from  the  year  1785  to  1796,  tobring  forth  proofs  of 
any  credits  omitted,  before  the  auditors  in  the  coun* 
try,  the  arbitrators,  and  the  chancery  commiflioner, 
it  is  prefumable  he  has  brought  forth  all  he  was 
aUe  to  difcover,  and  rery  unreafonable  to  make 
tbe  executor  chargeable  upon  grounds  merely  fup- 
pofititious  ;  and  to  add  to  thisfeventy  the  execu- 
tors are  charged  with  cods  in  equity ;  the  neceffi* 
ty  of  applying  to  which  court  was  occafiosed  by 
Watfons  own  negledU 

The  court  therefore  reverfe   the  decree  whh 
cofts  and  diflbive  the  injun£lion  as  to  £\(^  %  ^^ 
withlntereit  from  tl^e  &r(il  of  May  1787,  tod  all 
R  r 
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the  cofts  of  common  law,  as  wellin  the  Diflri(£l  as 
county  court,  exclufive  however  of  the  damages 
awarded  in  the  Dillrid  Court  on  the  affirmance  of 
the  judgment,  and  the  injundlion  to  (land  aod  be 
perpetual  as  to  the  refidue,  and  the  parties  are  to 
bear  their  their  own  cofls  in  the  Court  of  Chan- 
cery. 


JOHNSON, 

Qgauist 
B  R  O  W.N. 

THIS  was  an  appeal  from  a  decree  of  the  High 
Court  of  ChaTicery.  The  bill  fUtes,  that 
on  the  20^h  of  November  1749,  William  Davies, 
for  bis  father  Robert  Davies,    entered  with  Tko- 

j       mas  Lewis,    furveyorof  Augufta  county,  for  joo 
acres    of    land  bctvseen  bis  fatbcr'^s  land  and  the 
wdow  fieiPs.     That  on  the  29th  of  Augufl  1753, 

I  Robert  Davies  fold  t\}C  entry  to  J.  Phillips  ;  from 
whofe  Ion  and  heir,  the  plaintiff  purchafed  it  on 
the  ff3d  of  May  1789.  And  on  the  12th  of  06\o. 
ber  1789,  William  Davies  alfo  affigned  it  to  the 
plaintiff,  for  the  confideration  of  ^  4  lo.  That 
the  entry  bcinp:  furvcyed,  and  the  plat  returned 
into  the  Land  Office,  a  patent  iffued  thereo©  June 
9th,  1792.  That  John  Brown  in  1753,  entered, 
with  the  fame  furveyor,  230  acres  of  land,   com- 

Tb«r©  ajv  pcricdsftiHr  vrhich  the  court  will  picAime  no. 
tice  by  the  lur^cyor,  and  a  dcreli<;:iion  of  the  entry,  by  the 
party. 

A  furvey  annexed  to  the  record,  and  not  excepted  to  in 
the  court  below,  Will  be  coniidei-ed  as  admiflihie  ev'Jence  in 
this  court;  Thetnoore  especially,  it  accompanied  by  the 
furveyor*  depofition. 

^urrj  :     Whether  the  entry  in  this  cafe  was  too  vajifvef 
If  the  lands  Auveyed  be  not  ^^ithin  the  defcription  of  the 
eBtry,  a  fubiequent  j^cator  (hall  not  be  poftponed,    by  tha 
^^^Jj0^^iu/i0tSB^9^f^'sit  a  time  future  to  his  entry  and  furvey, 
^cjjpecialJy  if  he  has  obtained  a  grant* 


When  equity 
is  equal,  the 
law  muft  pre- 
vail. 

If  A.  have 
fuch  an  equity 
as  would,  on 
a  caixat  prior 
to  the  grant, 
•  have  entitled 
him  to  a  prefe- 
rc^nce,  it  would 
be  no  ffround 
for  a  bill  to  fet 
aiide  the  pa- 
tent, unlefs  he 
was  prevented 
by  traud,  or 
accident,  from 
pioi'ecuting  a 
ca*veat. 

The  entry  Is 
not  a  legal  ti- 
tle; but  is  on- 
ly the  firft  ftcp 
towards  ac- 
quiring fWOilf 

lands; 

Theftirvcyit 
only  aprogref. 
five  legal  Sep  J 
but   it   is  th 
grant    only, 
which  pail^s 
ihc  legal  title 
There* 
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(M^hending  190  acres  of  that  above  mentTone<I;« 
and^  in  17 S3,  a  patent  for  the  fame  was  obtained 
by  his  heir  or  dcvifee,  from  whom  the  btU  pra\  » 
a  conveyance.  The- anlwer  fays  that  two  furveys 
can  not  be  made  on  one  entry;  that,  if  the 
piainttfTs  furycy  had  purfued  the  entry,  k  rauft  have 
gone  through  patented  landi ;  that  the  entry  is  too 
vague :  That  the  plaintifls  furvey  was  forfeited, 
and  could  not  regularly  have  been  furveyedi  when 
it  was. 

There  are  (everal  depofitiont  with  regard  to  the 
plaintifTs  purchafe;  and  the  depofition  of  Poage  a 
furveyor,  dating  that  he  had  run  certain  lines ; 
and  annexing  a  plat  comprehending  the  lands  in 
controverfy. 

The  Court  of  Chancery  decreed  m  favour  of 
Brcwn ;  and  thereupon  Johnfon  appealed  to  this. 
court. 

ItANDOLPR  for  the  appellant*  The  govern- 
ment could  not  have  defeated  Johnftons  right ;  be* 
caufe,  by  thea^tjof  1748^  all  entries  were  to  Rand 
good  until  notice  was  given  by  the  ferveyor,  on 
two  court  days.  Old  edit,  law/  C2o  §.  ao.  But 
Brown  cannot  be  in  a  better  iituation  than  the  go* 
vernment  itfelf.  The  vaguenefa  of  the  entry  is 
not  materiaL  For  the  officer  was  fatisfied,  and 
all  the  entries  of  that  day,  were  as  vague.  The , 
furvey  agrees  with  the  entry,  for  a  line  run  from 
it  will  touch  the  widow.  Bells,  as  the  plot  elchibit* 
ed  by  the  appellee  (hews :  But  the  plot  itfelf  is 
not  authentic,  as  it  was  not  made  under  any  order 
of  court. 

Nicholas  contra.  Having  got  the  firft  patent^ 
we  have  the  legal  right,  and  the  plaintiflFfhews  no 
equitable  title  to  overthrow  it,  ss  there  is  no 
charge  of  any  fraud  in  obtaining  it,  which  there 
muft  be  in  order  to  affedl  the  legal  title.  IVbitc  vs 
Jones^  I  Wash*  xi6.  We  had  no  notice  af  any 
|>rior..entr}')  and  therefore  our  condu^  could  not 
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ht  fraudulent.  But  the  entry  U  too  vague,  HunSit 
,vs  Hall^  I  Call  206 ;  and  it  is  not  ipaterjal  that  it 
wa£  under  the  old  law. 

The  {dot  is  evidence  ;  for  it  is  proved  by  th^ 
iurveyor ;  and  was  not  excepted  to  in  the.  Court 
of  Chancery.  Therefore  no  obje^Hon  to  it  (hould 
be  allowed  at  tins  time*  But,  if  the  plot  be 
received^  then  it  is  manifefl  that  Johnfton  did 
not  purfue  the  entry  in  his  furycy  ;  and  thereiore 
the  iurvey  itftlf  is  void  as  againU  us.  But  the  en« 
try  was  abai^doned;  for  the  lapse  of  time  was  fo 
great  that  a  relinquifliment  ought  to  be  prefum* 
ed.  Picket  vs  Dovfdel^  2  IVaib.  106.  Befides  the 
evidence  proves^  that  Davis  had  forgot  that  he 
ever  made  the  entr}\ 

Call  on  the  fame  fide.  The  entry  was  torn 
vague  to  operate  againlt  a  fubfer^uent  locator, 
without  a^ual  notice  :  And  it  wtM  not  be  mate-* 
rial,  if  np  a6l  of  Affembly,  at  that  day,  required 
as  much  precifioii,  as  the  prefent  law^  do.  For 
tbea6t  of  1779  on|y  <ena6ted  into  a  ftjipite,  whaK 
was  a  law  of  equity  before,  as  far  as  rcfpefted  a 
fubfrquent  locator  j  b^caule  it  wjjs  ^  principle  <rf 
general  juftice,  that  a  vagup  ;i?id  indefinite  en- 
try, frorr^  wbiph  no  particular  portion  of  land 
f  oiild  be  afcertained,  ought  not  to  prevent,  or 
difappoint,  a  future  locator:  Otherwifc  every 
inan  who  wiflied  t6  make  an  entry,  muft  have  con* 
fulted  every  prior  locator,  before  he  could  have 
proceedcfl  j  which  wo^ld  ^ave  been  an  iutplerablp 
hardftiip. 

It  is  under  this  vciw,  tlietefore,  that  we  fay  the 
entry  is  void;  and  not  that  it  is  ipso  facio  nulli- 
fied againft  the  public,  or  any  other  nerfon.  Fof 
as  againft  the  public  the  adl  of  1748  fo^^  ^^^* 
"Aiw/  lao^  may  have  full  operation,  and  yet  h^ 
vo»d  againft  a  fublequeut  locater,  without,  know- 
ledge t>/the  particular  place  cnler/^d  for. 
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Johnfon,  This  doflrine  is  attended  with  no  inconvenience  | 


Brown. 


becaufe  it  was  in  the  power  of  the  fir(t  locator  ttt 
hav«becn  more  preciCe,  or  to  have  furveycd  at  an 
earlier  day:  Whereas^  according  to  the  other 
idea,  an  imraenfe  fpace  of  country  might  h>ive 
lain  unappropriated  half  a  century,  until  iome 
prior  locator  was  fatisfied. 

Hence  it  appears,  that,  where  there  was  con- 
Rifling  entries,  precifion  was  as  neceflfary  before 
the  a^l  of  1779,  as  afterwards. 

Let  us  examine,  then,  what  has  been  held  an 
infufficient  entry  lince  that  aiS. 

In  Hunter  vs  Hali^  j  Call  206,  an  entry  of  400 
acres  Ou  the  fouth  branch,  adjoining  Lord  Fair- 
fax's land,  at  the  mouth  of  Mill  creek,  was  held 
infufficient;  and  yet  that  entry  was,  fully,  as 
certain  as  this. 

Fie/d  vs  Culiraitby  %  Call  547,  was  not  like 
this:  I.  Becaufe  ic  was  for  all  xhe  vacant  land 
between  certain  lines ;  whereas  this  is,  only,  for 
,  300  acres  in  an  immenfe  fpace.  2.  Becaufe  the 
I'urrey,  there,  had  reduced  the  location  to  cer- 
tainty before  the  caveat.  3.  Becaufe  the  furvey 
was  upon  the  land  dcfcribed  in  the  entry,  and 
two  of  the  lines  adually  agreed. 

Upon  the  ground  of  precifion,  therefore,  the 
entry,  as  againft  Bro^tn,  whb  was  an  innocent 
man,  is  clearly  void,  on  account  of  the  vaguenefs 
bfit. 

But  the  furvey  doef  not  agree  with  the  entry: 

For  the  land  fur^'eyed  does  not  lie  between 
thofe  of  Robert  Davies  and  the  widow  Bell  1  but 
it  lies  behind  thofe  of  Robert  Davies. 

When  a  man  defcribes  a  trail  of  ladd,  as  lying 
between  two  others,  he  meaas,    that  the  body'  i$ 


OF    THE   YEAR    1802.  ^63 

it,  at  lead,  aflnally  lies  between  them.  A  mere 
corner,  or  mathematical  poiat,  will  not  fatisfy 
the  de(cription«  But,  in  the  prefent  cafe,  howe- 
ver, not  even  a  matberoatical  point  lies  between 
them;  for  the  land  furveyed  is  sot  comprehended  be- 
tween thofe  defcribed  in  the  entry,  but  lies  behind 
one,  and  recedes  from  both*  So  that,  in  the  lan- 
guage of  one  of  the  judges  in  Hunger  va  Hall^  it 
may  be  {aid,  thatDavies,  when  he  entered,  nevef 
expeAed  to  find  the  land  he  entered  for,  at  the 
place  which  has  been  furveyed* 

But  the  entry  was  abandoned : 

It  was  made  in  1749,  and  no  furvey  of  the 
land  took  place  until  1790,  upwards  of  forty 
years.  Therefore,  according  to  Picket  vs  D^^el 
a  fVasi'  106,  it  was  utterly  void  againft  a  fubfe- 
quent  locator.  For  the  rules  there  laid  down  ex- 
prefsly  applv  to  the  prefent  cafe.  Becaufe  the 
m^arrant  of  Lord  Fairfax  was  like  that  of  the  gov. 
eminent,  and  he  was  as  much  bound  by  it.  Of 
courfe,  if  thq  new  grant  could  fuperfede  the  dd 
etury  and  furvey  there,  much  more  will  it  fuper- 
fede a  mere  entr^  here* 

Bat  our  cafe  is  fironger;  becanfe  there  is  actual 
evidence  l>ere  of  the  abandonment.  For  Perry 
fays  that  Davies  appeared  to  have  no  recollection 
of  it ;  which  is  a  clear  proof  of  his  having  long 
fince  relinqutflied  it;  and  Moflfet  fays,  that  Phil- 
lips offered  to  give  it  for  nothing,  into  a  bargain 
IV htcb  they  were  treating  about;  A  clear  proof 
that  he  alio  had  abandoned  it« 

But  by  analogy  to  the  three  years  after  the  pa- 
tent before  feating  and  planting,  the  failure  to  Tur- 
key, patent,  and  improve,  ought  to  be  held  a  de- 
reli^lton.  Elfe  other  locators  mii^ht  have  been 
put  to  inconvenience,  and  the  public  defrauded  qf 
i|he  taxes* 
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But,  for  another  reafon,  the  defendant  muft  fuo- 
ceed  :  For  he  has  got  the  legal  ellaie,  wiiiiou<^ 
any  fraud ;  and  his  equity  is  at  lead  equal.  There^ 
fore  a  court  of  equity  will  not  interpole  bctweea 
two  innocent  men,  but  will  let  the  law  prevail. 

The  furvey  is  evidence ;  for  the  corre6lnefs  of 
it  has  never  been  impeached  before;  and  an  ordei^ 
for  a  furvey  is  never  made  without  the  rcquell  of 
the  parties.  But  Poage  fwears  that  it  is  correal; 
and,  as  he  might  have  defcibed  the  iltuation  in 
'  words  only,  without  the  afliflance  of  lines,  it  caa 
never  be  an  obje6lion,  that  he  ufjd  Irnes  to  make 
himfelf  better  underftood.  Belides  this  is  a  mere 
plat,  compofed  of  copies  from  his  office ;  and  if  the 
copies  could  be  read,  fo  may  the  connedled  plat  of 
them  alfo. 

But  the  plaintiff  fliews  no  title. 

He  does  not  fliew  any  affignment  of  the  entry 
from  Robert  Davies  to  Phillips,'  or  from  William 
Davies  to  himfelf.  Neither  doea  he  produce  any 
patent,  or  authority  for  making  the  entry. 

Randolph  in  reply.  1  he  record  is  probably 
defe6live.  At  all  events  tlicre  is  reJifon  to  pre- 
fume  the  affignmenc  and  patent  to  Johnfon;  and 
the  court  will  inftitute  an  enquiry  to  afccrtain  it. 
William  Davies  is  Hated  to  have  affigned  himfelf, 
■with  a  knowledge  that  his  father  had  previouily 
done  fo.  The  entry  is  as  certain  as  moft-of  tliat 
dayj  indeed  it  would  be  precife  enough  at  this : — 
Field  vs  CulSrait/by  1.  Call,  547.  As  to  the  lapftf 
of  time,  it  is  no  obje6lion,  as  the  z€i  of  1748  pre* 
ferves  the  entry,  until  the  furveyor  gives  the  re- 
quired notice,  in  this  refpc6l  it  difiers  from  Pick'* 
it  vs  Do*o)dell;  bec9ufe  there  was  ho  fuch  law,  or 
private  regulation,  for  the  government  of  Lord 
Fairfax's  office.  But  the  doftrine,  in  Jcbnstonv^* 
BuJffngtQti^  .2.  Wash,  116  is  in  our  favour.  There 
was  no  neceffitj'  that  the  whole  land  fliouldlie  be- 
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tween  itie  tra6ls  of  Davit  and  Bell ;  and  Imet 
rright  he  fo  run,  as  to  throw  part  between  them. 
The  analogy  contended  for,  between  this  and  the 
three  years  »Rer  the  patent  cannot  b«  maintained; 
Inch  a  pofition  has"  neyer  been  laid  down  by  the 
court,  in  any  cafe.  The  ohjeflions,  to  the  evi- 
dence of  the  fervey,  cannot  be  obviated;  and  up^ 
on  the  whole  the  decree  i«  erroncouS|  and  ought 
lb  be  revcrfed. 

Cur  ath,  vnlt. 

^NDLETON  Prefident,—  (after  obferving 
that  as  all  the  judges  who  fat  in  the  caufe  were 
unanimous;  thofe  prefent,  thought  there  would 
be  no  impropriety  in  proceeding  to  judgment  in 
the  abfence  of  Judge  Hoane,)  delivered  die  refo- 
lution  of  the  court  as  follo^ys: 

Upon  the  loth  of  November  1749,  William  Da- 
vies  entered  with  the  furveyor  of  Augufta  county, 
for  300  acres  of  land,  betv)een  Robert  Davies's  land 
and  the  land  of  the  wtdo'it)  BclU  It  is  ftated  that 
Phillips  purchafed  the  entry  of  Robert  Davies  lA 
1753,  and  fold  it  to  Johnfon  in  1789.  Of  this, 
however,  no  proof  is  exhibited ;  but  let  it  for  the 
nrefent  be  admitted,  without  making  it  a  prece- 
dent. It  is  proved  that,  in  Oftober  1 789,  John- 
fon purchafed  of  William  Davies  his  right  to  this 
entry,  and  be  it  alfo  admitted,  as  dated,  that  he 
furveyed  the  land,  in  difpuie,  under  that  entry  in 
1790,  and  obtained  a  grant  in  1792.  In  January 
1753,  a  furvey  appprars  to  have  been  made,  for 
John  Brown  grand-father  of  the  appellee,  of  230 
acre«,  including  the  lands  in  difputu,  on  which  it 
is  faid  a  patent  ifTued  in  17S8,  but  it  does  not  ap-^ 
pear.  Upon  the  loth  of  June  1770,  Theroag 
feruwn,  lather  of  the  appellee,  entered  400  acres, 
adjoining  Phillips,  his  fathers  old  traft,  and  hi» 
own  land.  March  ift  I77f,  he  furveyed  the  190 
acres  in  difpute,  correflly  anfwering  the  deicrip- 
tion  of  his  entry;  and  February  ift  178.1,  obtaiix- 
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Joka^  ed  a  grant  for  it.  The  prefent  fuit  in  chancery 
■^^  was  brought  by  Johnfoi,  ftating  his  eqaitaUe  title 

Jkown.  ^^  1^^  prior  and  fuperior  to  Brown'a,  and  praying 
ar  decree  th»t  he  may  convey  the  legal  title.  Th^ 
hkW  was  diimifled  in  chancery,  and  from  that  diff- 
miflUn  the  appeal  comet. 

We  firft  confider  the  cafe,  on  general  principles, 
as  a  claim  to  fet  up  an  equitable  intereli  in  oppo* 
fition  to  a^legal  title ;  in  which  cafe,  the  plaintifT, 
to  fucceed,  muft  (hew  a  fuperior ity  of  equity  to  tW 
defendant,  for,  if  it  be  equal  only,  the  law  ui4| 
prevaiU 

We  then  centiaft  the  equity  of  the  parties : 

Brown  appearsi  to  have  proceedetl  regularly, 
fairly  and  legally,  to  acc^uire  a  title  to  vacant 
lands,  and  has,  without  fraud,  obtained  a  patent*, 
Tohnfon,  on  the  other  hand,  appears  to  be  a  man 
learching  for  defefls  in  his  neighbors,  land  titles  $ 
huntingup,  andpurchafingaftale,  dormant  claim, 
in  order  to  didurb  that  title ;  and  would  rather 
feem  to  merit  the  penalty  of  the  adl  againd  buy- 
ing pretensed  titles,  than  to  be  confidered  as  a 
fair  claimant  in  a  court  of  equity.  In  this  view 
then  here  is  no  equity^  fet  up  againil  lana  and  equitjy 
and  cannot  prevail. 

But  let  us  fuppofe  Johnfon  had  fuch  an  equity, 
as  would,  on  a  caveat  prior  to  the  grant,  have  en- 
titled him  to  a  preference;  It  would  be  no  ground 
for  a  bill  to  fet  afide  the  patent,  unlefs  it  had 
been  fuggefted  and  proved,  that  he  was  prevented 
by  fraud  or  accident,  from  profecutine  a  caveats 
Un  thofe  grounds,  this  court  has  fuftained  bills  of 
this  fort,  and  enquired  into  the  equitable  prefer- 
ence, as  if  on  a  caveat  /  but  to  admit  fuch  bills 
in  all  cafes,  without  even  fuggtftingan  excufe  for 
not  having  entered  a  caveat^  would  be  to  transfer 
the  whole  caveating  bufinefs  from  the  courts  of 
law,  where  (he  legiflature  have  placed  it,  into  the 
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chancery;  which  this  court  cannot  give  fan£Uon 
to.  It  was  forefeea  by  the  legiilatare  that  there 
irouH  be  interfering  entries  and  furveys ;  and  the 
caveat  was  the  remedy  for  fettling  all  thofe  di& 
putes  prior  to  the  patent,  to  avoid  the  inconveni* 
ence  of  that  folemn  initrument  being  involved  in 
eonteiU  of  that  kind. 

But  we  will  gratify  the  plaintif*,  as  far  as  to 
fnppoie  for  the  moment,  that  we  were  fitting  in  judg 
ment  on  a  caveat,  entered  by  Johnfon  agtinlt 
Brown  to  prevent  the  patent  on  his  furvey  of 
1775  :  Here  Mr.  Randolph  iniided,  that  the  en- 
try gave  a  legal  title  to  the  land:  If  fo,  why 
come  into  a  court  of  equity^  But  h  is  not  corrett 
to  fay,  the  entry  gave  a  legal  title.  An  entry  is 
the  firft  legal  ftep  towards  acquiring  wafte  lands^ 
and  gives  the  perfon  making  it,  if  properly  purfu- 
ed,  a  preference  to  a  grant,  the  true  definition  of 
an  equitable  tntereft.  The  furvey  is  a  progreffive 
legal  ftep,  but  it  is  the  grant,  only,  which  pafles 
the  legal  title.  However,  the  counfel  infilled 
that  the  title,  whether  legal  or  equitable,  was  to 
iland  good,  at  all  times,  until  notice  given  by  the 
iurveyor,  and  a  negle6l  on  the  part  of  the  perfon 
making  the  entry :  Which  does  not  appear  to 
have  occured  in  the  prefent  cafe.  But  is  there  no 
period  after  which  fuch  notice,  and  a  dereli£lioil 
of  the  entry,  (hall  be  prefumed  ?  ,  The  law  books 
abound  with  inftaaces  of  fimilar  prefumptions;  and 
we  believe,  that  not  a  precedent,  orreafon,  can  be 
found,  to  induce  a  court  of  equity  to  give  its  aid 
fo  refufcitate  an  entry,  which  has  flept  for  forty 
years,  in  order  to  diilurb  intervening  legal  titles^ 
fairly  obtained. 

Again  :  To  clofe  the  climax  of  defe£l  in  the 
plaintiffs  claim,  the  entry  gave  no  title,  at  any 
time,  to  the  land  in  difpute :  Which  will  appear 
by  reccurring  to  the  furvey  annexed  to  the  record. 
Xhat  furvey  the  court  think  adroiilible,  not  only  as  it 
comes  to  us  as  a  part  of  the  record,  without  except!- 
on,  biit  becaufe  it  )i  vutheitticated  by  the  furvey* 
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J.lnr«n,  prs  depofition.  Without  enquiry  whether  t|ie  eor 
try  was  too  vague,  bctv:een  Davlcs  and  Bell^  oj: 
whether  two  di(liii6l  Turveyi  could  be  made  upoi^ 
one  entry  •  It  is  mofl  obvious,  that  the  land  'm, 
(lifpute  is  not  within  the  defctiption  of  the  entry, 
fince  it  does  nox.\\t befween D^vies an4 Bell  Thy 
coanfel  fuppol'ed  that  if  a  line  were  drawn,  from 
Davies'i  corner  at  B  to  Bell's  at  K,  it  would  throw 
part  of  the  land  in  difpute  between  the  extreme 
ppints  of  that  line,  and  fatisfy  the  entry.  This 
was  ingenious,  but  not  rational ;  fince  a«  Bell's 
land  lay  to  the  North  weft  of  Davies's,  the  entry 
jnufl  have  the  fame  pofition  from  Davie*;  a^d  there^ 
jFore  it  cannot  be.  jultifiable  to  go  to  the  South  eaft- 
ern  corner  of  Davies's  land,  'in  order  to  difcover 
the  fpacc  between  that  and  Bell's,  which  would 
throw  Davie8*s  land  between  the  entry  and  Bell's^ 
inftead  of  the  entry  lying  bet^vcen  the  other  two* 
Surely  to  draw  lines  from  the  extreme  corners 
and  lines  of  Davies  to  thofe  of  Bell,  in  the  parts 
where  they  approach  each  other,  is  the  way  to 
difcover  the  fpace  between  them  :  For  inftance, 
the  lines  D,  Ji,  and  E,  F,  of  Davies,  and  the 
lines  j.  K,  of  Bell,  are  the  approximating  lines  : 
Then  draw  a  line  from  D,  or  E,  to  K,  and  from 
F,  to  J,  thofe  lines  will  flicw  the  fpace  between 
thofe  lands^  and  be  the  limits  of  the  entry,  wtiicb 
will  not  include  a  foot  of  the  land  in  difpute.  Oa 
every  point  therefore,  and  every  view  of  the  cafe, 
the  court  are  unanimoufly,  and  without  difficulty, 
of  opinion,  thnt  the  decr(ie  is  right,  and  ought  t^ 
be  affirmed,  with  cofts. 


E  ]p  L  I  O  T  T;S    Ex'rs, 

again/i 

L  Y  E  L  L- 

V^^hrrc  a  joint  TN  the  year  1798,  Lyell,  as  afll^nee  ofParHK. 
fv.pd  r-asgiv-  j[  brou:5ht  debt  againft  Robert  Elliott  executor 
c.  b;;forc  the  of  Richard  Wliott,  upon  a  joint  bond  given  by  th« 

>C-^  of- 1726,  cc  ' »^— - 

n*ecr  rhrt  :».5t  r.ent  into  oj^jruti'.n,  one  of  theohlinjorsdieii,  I'vingthc  other, 
the  cbli|,au>n  iaivlvej,    and  lae  executors  of  the  deccafcd  were  exonerated. 


ti^d  Richard  Efliott,      Thomas  Butler,   and  WU* 
iiam  Walker   to  Parifh.,  on  the  17th  day  of  O6I0-  ; 
btr  1781,  and  aflxgned  by  Parifii  to  the  plaintilf— * 
Plea.     Payment^  and  iflue.     Upon  the  trial  of  the 
eaufe,  the  defendant  filed  the  following  bill  of  ex-  , 
-tepxons,  **  the  plaintiff  offt  red  in  evidence  to  fup- 
**  port  the  iflue  on  his  part,  a  bpnd  in  thefe  words  , 
•*  CKno'Of  all  men  &?c.  setting  it  forth:)  To  which 
•«  the  defendant  excepted,  and  applied  to  tWcourc  . 
^*  to  inftrudlthe  jirry  whctlier  the  aftion  againft  th« 
^  defendant,    as  executor  of  Richard  Elliott  de- 
•^  ceafed,  under  the  law  is  maint;^inable  or  not,  and 
**    if  not,  that  thev  fliould  find  for  the  det'endant, 
•*  but  the  court  being  of  opinion  that,  at  the  teftator 
**  Richard  Elliott  is  admitted  to  have  diedfince  the 
**  commencement  of  the  acl  concerning  partitions 
••  and  joint  rights  and  obligations^  pa  (red  in  the  year 
**  1786,  his  reprcfentatives  are  by  that   aft  made 
**  chargeable  upon  the  faid  obligation,  tho,  joint, 
**  in   the   fame   manner  as  fuch     reprefentatives 
**  might  hare  been  cliargcd,   if  the  obligors  had 
**  been  bound  feverally,  as  well  as  jointly,  refuf- 
**  ed  to  inftruft  the  jury  accordingly.  "     Verdi6l 
and  judgment  in  favour  of  the  plaintiff;    and   the 
pefendant  appealed  to  this  court* 

Hat  for  the  appellant.     The  queftion  is,  whe-     -    ^    ^^ 
ther,  as  the  bond  in  this  cafe  was  joint,   the  obli*       ^ 
{Ration,  as  to  Elliott^  did  not  expire  with  his  deaths 
fo  that  no  a£lion  can  be  maintained  againft  his  ex- 
ecators,    notwithftanding  h«  furvived  the  aft  of 
1786,    concerning  agsnts  rights  and  obligations^ 
At  common  law  the  executors  of  one  joint  obligor- 
were  clearly  difcharged  by  his  death,   living  the^ 
other  obligor;    and,    as  the  bond  in  this  cafe  wai^ 
given  prior  to  the  aft  of  1786,  the  fituation  of  thes 
parties  was  not  varied  by  that  law;   which  only 
afFe6led  fubfequent  bonds.    The  principle  contend- 
ed for,  is  eftabliflied  by  the  decifion  of  this  court 

in  the  cafe  of  Craig  vs.  Craig j  i  Ci///,  483. 

-• 
Robertson  contra  .After  t,he  cafeof /*/tfW  vs. 
Harrison^    2,    Wgsb*    136^  and  Richardson  vs. 
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Elliott,       Jf^bnston^   2.  Call^    527,     I  flioold  not  have  coni- 
^'  tended  in  favour  of  the  judgment  of  the  Diftri6l 

^J^l^'^  Court,  if  I  did  not  conceive  there  was  a  manifcft 
diftinflion  between  the  cafes:  In  both  thofe,  the 
obligor  died  before  the  aA  of  1786,  but  in  this  he 
furvived;  and,  frotn  that  circumftance,  refults  a 
difFerenee,  whicji  fupporta  the  judgment  of  the 
Diftri6l  Court,  For,  upon  this  ftate  of  the  cafe 
this  a&  merely  operated  as  a  modification  of  the 
remedy,  and  not  as  a  creation  of  a  right;  bccaufe 
both  obligors  having  furvived  the  a£l,  and  being 
€ach  liable  to  the  creditor,  the  Legiflature  might 
very  properly  give  a  new  mode  tf  enforcing  it.  So 
that  it  was  ftill  the  old  right,  with  a  new  remedy: 
vhich  it  never  hat  been  denied  the  Legiflature 
might  afford,  if  there  was  no  variation  cf  the  right. 
The  cafe  of  Craig  vs.  Craig  is  not  like  this  ;  for, 
there  the  a£lion  was  not  commenced,  \^hen  the  a^ 
of  1795  took  effe6l. 

Randolph  on  the  fame  fide.  The  nature  of 
the  contradl  was  not  changed,  but  the  law,  as  to 
that,  remained  as  it  was  before ;  and,  only,  a  new 
xemedy  was  given :  For  the  obligation  was  in  con- 
tinuance at  the  time  of  the  adl  j  and,  therefore, 
there  could  be  no  impropriety  in  making  his  execu- 
tors liable.  Both  parties  muft  have  intended,  at 
the  time  of  making  the  bond,  that  there  fliould  be 
a  i^ayment  of  the  money  at  all  events,  and  that  the 
death  of  one  of  the  obligors  fhould  not  vary  the 
right,  or  exonerate  his  executors.  None  of  the 
cafes,  decided  in  this  court,  are  repugnant  to  what 
we  contend  for. — Turner  vs.  Turner* s  executors, 
I«  Wash.  L39,  was  an  exprefs  creation  of  a  right  5 
•nd  in  FteU  vs.  Harrison^  the  obligor  died  before 
the  aa  of  1786. 

Hay  in  reply.  The  cafe  of  Craig  vs  Craig  is 
exprefsly  in  point;  for  it  was  decided  there  that 
the  aflignee  could  not  maintain  the  a€lion,  notwith- 
ftanding  the  aft  of  179J:.  It  is  faid  that  the  Le- 
giflature may  add  a  remedy,  but  not  a  right,  whe— 
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thcr  this  be  coiredV,  or  not,  if  imntterial  tt  |>rt-  Eflioft, 
fcnt;  fot  the  di&xndlion  will  have  no  infiuence  in 
this  cafe:  Becayfe  the  conftruAion  contended  for, 
apon  the  other  fide,  it  the  creation  of  a  right,  ex* 
prefsly;  for,  without  the  a6l  of.  AflemUy,  the  ex- 
ecutors would  not  have  been  bound.  So  that  the 
contra6k  would  be  carried  further  than  by  the  ex- 
ifting  laws,  at  the  time  of  ^vi-ng  the  bond,  1$  woukl 
have  been  carried.  If  there  be  a  contr»6l  which 
did  not  bind  the  beir  at  the  time  of  making  it,  and 
afterwards  a  law  is  made  binding  bcirs  in  contra^s 
•f  that  kind,  the  heir  who  was  not  bound  by  tbf 
*  eontra£l  made  prior  to  th<  law  will  not  be  a^e^led 
by  it- 

Cur*  adv*  vulu 

At  another  day  in  this  term,  the  eauft  was  Tt- 
mrgued  by  Randolph  and  Hay* 

R  ANDOI.PH.  The  aft  clearly  meant  to  include 
all  cafes  of  joint  obligations,  where  the  obligotts 
^nrere  living,  at  the  time  the  aft  took  effeft.  The 
'word  Bound  includes  bonds  made  before,  as  well 
as  thofe  made  after,  the  pafiage  of  the  law  i  it  is 
the  fame  as  if  it  had  been  if^undy  or  to  be  bound; 
like  the  words  procreatis  and  procreandis.  It  is 
admitted  that  vefted  rights  cannot  be  taken  away 
by  the  Lcgiflature:  but  here  Elliott  was  himfelf  the 
principal  in  the  bond,  and  bound,  both  at  law  arul 
in  equity,  to  pay  it.  His  executors  cannot^  there- 
fore, be  received  to  fay,  that  he  had  a  right,  at 
his  death,  to  transfer  the  debt  from  his  executors 
to  the  fecurities,  and  that  the  Legiflature  could 
not  take  it  from  him :  What  we  contend  for  is 
no  more  a  deft ruft ion  of  right,  than  the  law  endures 
*in  various  other  inftances;  as  in  the  cafe  of  Carter 
vs.  tyUrj  I.  Gj//,  165,  where  the  rights  of  the  ifluc 
in  tail,  andof  the  remainderman  were  adjudged  to 
be  barred  by  theaft,  and  yet  it  was  as  perfedt,  and 
more  confcientious,  than  the  right  of  Elliott  could 
be  in  this  cafe.  In  fhort  it  was  a  mere  contingent 
^,  yrhether  he  would  jTurviye  the  others,    or  not. 
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and  could  no  more  be  called  ^  veiled  right,  tHad 
the  expectations  of  the  heir,  before  the  laws  alter- 
ing the  couxfe  of  defcents,  and'  converting  flavcg 
into  perfonal  eftate^  At  any  rate  as  the  executors 
were  clearly  liable  in  equity,  according  to  the  calb 
of  Harrison  vs.  Fieldj  a.  Wash.  136,  the  Legiila- 
ture  may  be  ftriCUy  faid^  to  have  only  created  a 
remedy,  and  not  a  right.  In  other  words,  they 
have  only  given  redrefg  again  ft  the  e:$ecutor$  in  a 
Court  of  Law^  as  well  as  in  a  Court  of  Equity. 

Hay  contra*  That  Elliott  was  the  principal 
in  the  bond  does  not  appear^  but,  if  it  did,  tha^ 
,  circumftance  would  not  make  any  difference,  be- 
caufe,  whatever  a  court  of  equity  might  do,  it  is 
clear  that  at  law,  the  executors  were  exonerated; 
aind  a  court  of  law  will  not  take  notice  of  what  a 
courfe  of  equity  would  do.  The  word  bound  has 
not  the  retrofpe£live  effe6l  afcribed  to  it,  and  ij 
not  to  be  aflimilated  to  the  conftrudlion  of  procrc- 
0Ui  by  Lord  Coke.  For  that  is  done  for  the  ex- 
prefs  purpofe  of  fupporting  the  will  of  the  donor  ; 
but  it  certainly  never  could  be  the  intention  of  the 
legiflature  to  bind  a  man  further  than  he  was 
bound  by  the  original  terms  of  the  contraA« 

Randolph.  Elliotts  being  firfl:  named  in  th« 
bond  is  conclufive  to  (hew  that  he  was  the  princi" 
pal. 

Hat.     That  b  not  a  neceflary  inference* 

Cur.  adv*  vulK 

O^ober  xtst*  Hay  for  the  appellant.  TTie  only  queftion  is, 
whether  the  a6l  of  1786  operates  on  bonds  then  in 
being,  as  well  as  upon  bonds  thereafter  to  be  ex- 
ecuted ? 

I  contend  for  the  latter  : 

The  a6t,  in  fpeaking  of  jointenants  §.  i,  ufes 
words  of  th©  prcfent  time,  onlvj     for  the  expret- 
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fion  i«,  jointcnants  vfjbo  now  are :     When  there-        Elliot^ 
fore  thele  words  are  dropt,  in  the   j-  SeSl  .*    it  ij  *^ 

conclufive,  that  the  legiflature  did  not  intend,  tp  ^  7  \ 
affedl  exiiting  bonds.  Otherwife,  it  is  impoflible 
to  accouDt  for  the  difference  of  the  language  in  the 
two  feAions:  And  a  good  mode  of  afcertaining 
the  meaning  of  a  ftatute  is,  by  comparing  the  dif- 
ferent parts  together,  to  difcover  what  was  the 
probable  intent  from  a  connecled  view  of  .ths 
whole  text.     Co.  Litt.  381. 

It  is  a  general  rule,  that  ftatutes  operate  pros'^ 
p^Siivcly  only,  19  Vin.abr*  524-  Rule  lai.  laa. 
^Bac.akr.  637.  The  court,  therefore  ought  ne- 
ver to  allow  a  ftatute  to  have  a  retrofpeftive  ef- 
fe6l,  unlefs  compelled  by  plain  words :  And  there 
are  none  fuch,  in  the  prefent  cafe. 

It  is  alfo  a  rule,  that  fuch  conftrudlion  ought  to 
be  made,  as  to  leave  no  claufe,  or  word,  fuperflu- 
ous.  19.  Vin,  abr.  528.  Rule  160.  4  Bac.  air. 
645.  But  if  the  word  ^owm/ means  thofe  already 
bound,  as  well  as  thofe  thereafter  to  be  bound,  the 
word  jointenaats  means  thofe,  who  now  hold  joint- 
ly, as  ^^ellas  thofe,  who  (ball  hereafter  hold  jointly. 
If  fo,  the  words  v)bo  now  arcy  become  altogether 
fuperfluous. 

It  is  a  univerfal  rule,  that  contrafls  ihall  be 
governed  by  the  laws  of  the  country,  vhere  made. 
^  IVasb,  282.  I  Black,  rep.  258.  lh«.refore  an 
ufurious  contradl  made  in  France,  maj  becntorc- 
cd  in  England;  although  the  a£l  of  Parliament  is 
poiltive,  that  all  contra6ls,  for  more  than  th^:  le- 
gal intereft,  fhallbevoid:  But  an  exec;  ti>  n  is 
allowed  in  the  very  teeth  of  the  a6*,  upon  th?  felf 
evident  principle,  that  contrails  ought  t(  bv  gov- 
erned by  the  laws  of  the  country  whtic  nrde: 
It  is  equally  obvious,  that  contrails  cu^ht  t.  be 
governed  by  the  laws  of  the  countr),  w<  en  maJe: 
And,  if  one  exception  is  allowed,  £>  cugit  the 
other* 

S 
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Elliott,  Two  obje6lion«,  not  perfedUy  confiftent,    are 

,*'»,         made : 

i 

I*  That  the  Legiflature  may  change  the  reme- 
dy, but  not  the  right ;  and  that  here  the  right  is 
not  afie£led. 

.  But  the  right  ia  aflFe6ted«  For  if  the  law  had  not 
been  pafled^  the  executors  of  Richard  £Uiott,  in 
the  event  which  has  happened,  would  have  been 
exonerated ;  and  fo  would  his  heirs  alfo:  Where- 
as, according  to  the  conftru6lion  contended  for 
on  the  other  fide,  b«th  are  bound  now  i  both  th« 
real  and  perfonal  efttte  are  liable  for  payment  of 
a  demand,  from  which,  but  for  this  law,  they 
would  have  been  exempted. 

.  The  Legiflature  ought  not  to  do  this;  and  there* 
fore  it  ought  not  to  be  prefumed. 

Perhaps  the  Legiflature  cannot  do  it»  The  con* 
ftitution  SeSi.  3.  declares  that  the  I-egiflative  ftnd 
and  Judiciary  branches  (hall  be  kept  feperate  and 
diftindl.  It  is  therefore  the  province  of  the  Legifla- 
ture to  declare  what  the  law  fliall  be  in  future:  And 
of  the  Judiciary  to  expound  what  the  law  was^  and 
is*  But,  if  the  Legiflature  make  a  law  operating  on 
exifting  contrafts,  they  declare  what  the  law  is 
concerning  thofe  conlradl,  and  depart  from  their 
duty,  as  much  as  the  judges  would  do,  who  ftiould 
pronounce  what  the  law  (hall  be. 

This  do£lrine  was  maintained  by  this  court  in 
the  cafe  of  Turner  vs  Turner*s  cx^rs.  i  Wash.  139. 

The  propriety  of  what  I  contend  for  is  evinced, 
by  adverting  to  the  confequence  of  eftablilhing  a 
different  principle. 

Suppofe,  in  1785,  a  fuit  had  been  brought  a- 
gainft  the  executors  of  one  of  £Uiott's  co-obiigort, 

S  s* 
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Elliott  himfelf  and  the  other  being  alive,  the  deci-       Elliott, 
fioB,  in   that  cafe,  would  have  been  in  favour  of  *^' 

the  exc^cutors.     But  afterward*  Elliott  dies,    hii      ^  ]^  * 
executors  are  fued  on  the  bond,  and  the  fame  court 
renders  a  different  judgments 

It  18  faid  that  the  word  j^uni/nieaBS  now  bounds 
becaufe  in  gifts  in  tail,  procreatif  means  already 
begotten,  as  well  as  to  be  begotten. 

This  argument  proves  too  much.  For,  accord- 
ing to  Co.  Litt,  10  (b)  procreandis  means  the 
fame,  and  extends  to  thofe  already  begotten  alfo» 
Put  the  cafe  then,  that  the  word  ligandi  had  been 
ufed,  would  the  other  fide  have  contended  in  that 
cafe  that  this  expreffion  included  thofe  already 
bound,  htQ2i}^{c  procreandis  included  thofe  already 
begotten  I  Surely  not  \  for  it  would  have  beeH 
abfurd. 

Randolph  r^«/rtf.  This  cafe  differs  from  that  of 
Harris  son  vs  Fields  2  Wash.  136,  in  this,  that  here 
the  obligor  furvived  the  a6l,  but  there  he  was  dead, 
before  it  was  made.  The  Lcgiflaturfe,  clearly, 
intended  to  include  cafes  of  prior  bonds  ;  for  the 
-word  bound  is  the  fame  as  to  be  bound:  In  com- 
mon parlance  they  import  the  fame  thing;  and  fo 
they  do  in  law,  for  it  is  the  fame  participle  with 
procreatis  which  Lord  Coke^  \  Inst.  20  fays  is  the 
lame  thing  y^hh procreandis.  This  kind  of phrafe 
is  very  frequent  in  our  ftatute  book  1  and  it  is  A 
good  rule,  in  conftrying  a  ftatute,  to  compare  the 
language  with  that  of  the  Ligiflature  in  other  pla- 
ces. Thus  the  aA,  concerning  bills  of  exchange, 
ofes  the  vfori  given^  although  it  impofes  damages, 
and  thofe  damages  would  attach  upon  anterior 
bHls.  So  infants  at  fourteen  years  of  age  might 
formerly  have  difpofed  of  chatties,  which  they  have 
been  fince  preveuted  from  doing,  until  they  are 
eighteen  yeais  old,  by  an  exprefs  a£l  of  Affembly* 

Again,   there  is  an  a6l  of  Affembly  which  di- 
refls  that  items  beyond  the  period  of  liraatation| 
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Elliott,      Ihall  be  expunged,  from  open  accounts  ;  anditap- 
J*'^..  plies  to  prior,  as  well  as  to  fubfequent,  accounts* 

^*  *  So  the  adion  of  wafte  is  given  againft  peribns, 
than  thofc  formerly  liable.  Once  more,  the  ?.6l 
of  I793>  Hev,  Cod.  326,  gives  further  remedy  t<> 
flieriffs  againft  their  deputies  than  they  originally 
had.  So,  in  1792,  the  regulations  made  concern- 
ing coin,  extend  to  antecedent  tranfadions*  In 
fliort  the  language  is  familiar  with  the  Legiflature, 
and  confequently  there  is  every  reafon  to  conclude 
that  the  cxtenfive  terms,  ufed  in  this  law,  were 
intended  to  have  a  general  operation,  and  to  com- 
prehend all  perfons  then  bound,  or  to  be  tbereafter 
bound«  This  is  evinced  by  the  cafe  of  the  join- 
tenants,  who  are  univerfally  affedled;  as  well 
tbofe  created  before,  as  thofe  created  after  the  mak- 
ing of  the  a6l.  Then,  as  to  the  power  of  the  Legifla- 
ture; they  had  a  moral  power  of  doing  it;  and  no  injuC 
tice  is  done,  as  the  obligors,  at  moft,  had  only  a 
chance  of  furviving  each  othef.  Befides  Elliott  ap- 
pears to  have  been  the  principal  in  the  bond,  and 
therefore  his  executors  were  clearly  liable  in  equity. 
BisbopvsCburcb^  2  Vez.  So  that  the  a£l does  not 
create  a  new  right,  but  merely  gives  an  additional 
remedy  for  the  old  one.  The  principle  which  we 
afiert  does  not  go  further,  than  the  court  went  in 
the  cz(^oiGaskins  vs  Commonv>ealtb^  i  Cali  194  ; 
in  which  it  was  decided,  that  an  a£l  of  limitations 
applied  to  prior  judgments.  The  argument  found- 
on  the  doftrine  in  Robinson  vs  Bland^  i  Black,  rep. 
258,  has  no  weight ;  becaufe,the  univerfal  princi- 
ple is,  that  the  lex  loct^  where  the  contrail  is 
made,  (hall  govern,  independant  of  the  laws  of 
the  country,  where  the  fuit  is  brought.  The  fe- 
parate  powers  of  the  Legiflature  and  judiciary,  nn* 
der  the  conftitution,  has  no  influence  ;  flnce  the 
Aflembly  had  a  clear  right  to  Legiflate  up«n  the 
fubjedt,  and  made  no  alteration  in  rights,  but 
merely  gave  additional  remedies. 

Our.  adv*  vult. 
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ROANE  Judge.     Thit  is  an  a6lion  of  debt,  a-        Elliott, 
gaiail  tha  executors  of  Richard  Kiliott,  on  a  joint        ^*^^* 
bond  entered  into,    by  the  faid  Richard  Elliott  /__. 

with  T.  Butler  and  W.  Walker,  on  the  17th  of 
Oclober,  1782.  At  the  trial,  the  plaintiffhaving 
offered  the  bond  in  evidence  to  fupport  his  adlion, 
the  defendant  objected  thereto,  and  applied  to  the 
court  to  inftru6l  the  jury,  *'  Whether  the  a6lion  a- 
gainft  the  defendant,  as  executor  of  Richard  Elliott, 
is  maintainable,  or  not?"  But  the  court  being  of  opi- 
nion, that,  as  the  obligor  Richard  Elliott,  died  fince 
the  commencement  of  the  a6l  concerning  j^ini 
rights  i^  obligationSy  hisrcprefentativ^s  are  made 
chargeable  by  chat  ad,  upon  the  faid  obligation,  in 
the  lame  manner  as  if  it  had  been  feveral  as  well  at 
joint,  refufed  to  inftru6l  the  jury,  to  the  effcdl  de- 
ilred  by  the  4^fendant. 

The  re£litude  of  this  opinion  is  now  to  be  con* 
iidered: 

The  queftion  here  is  not,  whether  the  Lcgifla* 
ture  have  power  to  pafs  a  retrofpe6live  law,  if  it 
thinks  proper  ?  but,  whether  the  general  words, 
of  the  a6l  in  quelUon,  (Uall  be  conllrued  to  have  4 
retrofpedlive  operation  ? 

Nor  is  the  queftion  here,  whether  the  Legifla- 
ture  has  power  to  transftr,  to  a  court  of  common 
law,  cognizance  of  a  claim,  which  would,  evident- 
ly, be  ellabl idled  in  a  court  of  equity?  There  19 
nothing  in  this  record,  as  it  now  ftands,  which 
would  jiiftify  a  court  of  equity  in  decreeing  the  mo- 
ney againft  the  reprefentatives  of  R.ichard  Elliott, 
on  the  ground  of  a  moral  obligati(;n  in  him  para- 
mount to  the  bound;  there  is  nothing  which  evi« 
dently  fhews,  that  he  was  the  real  principal,  or 
received  the  benefit  for  which  the  bond  was  given: 
Whatever  our  conje<^^ures  may  be  on  this  point, ' 
the  record  does  not  bear  us  out  on  this  occafion  : 
And  it  was  well  obferved  by  Mr.  Hay,  on  the 
former  argument,  that  for  any  thing  knowu  tA  us. 
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it  might  have  been  a  joint  debt,  due  for  a  joint  bd- 
nefit,  received  by  all  the  obligors.  This  idea  is  ra-* 
ther  llrengthened  by  the  circuraftance  of  the  con- 
dition of  the  bond  extending  to  all  the  obligors^ 
and  not  to  Richard  Elliott  lingly,  and  is  perfedily 
confident  with  the  payments  made  by  the  obligor 
Richard  Elliott. 

The  true  queftion,  then,  to  be  decided,  is  that 
which  was  decided  by  the  Diftricl  Court:  Thia 
record  does  not  Stuthorifeus  to diilinguiQi  between 
the  caufe  of  the  principal  and  furety  :  And  no 
other  decifion  ought  now  to  be  given,  than  would 
be  proper,  if  the  reprefentaves  of  the  other  obligors^ 
inftead  of  Elliott,  were  now  before  the  court* 

At  the  time  of  entering  into  the  bond  in  qnedion, 
a  right  exifted  in  each  obligor,  that  his  ellate 
fhould  be  exonerated  from  the  payment  of  the  debt 
by  his  death,  living  his  co-obligors.  Mr,  Randulph^s 
tirgument,  that  this  h  not  a  right,  but  a  moral 
wrong,  depends  upon  the  aflfumption  that  Richard 
Elliott  was  the  real  debtor;  It  is  an  argument 
which  could  not  be  ufed,  if  the  other  obligors  were 
before  the  court,  and  his  aflumption  were  well 
^founded.  The  force  pf  the  argument  depends 
therefore  upon  the  aflumption  of  a  fa6t,  which  is 
not  fupported  by  the  record  ;  And  thid  right  in- 
feperaUe  Irom  the  contradl,  by  the  laws  then  in 
force,  ftill  exifted,  unlefs  the  words  of  the  a6l  of 
1786  fhall  affe6l  prior  as  well  as  fublequent  con- 
tra£ls. 

Thefs  words  are,  *'  The  reprefentatives  of  one 
*'  jointly  bound  with  another  for  the  payment  of  a 
"  debt,  and  dying  in  the  lifetime  of  the  latter  may 
*'  be  charge  J^  as  if  the  obligors  had  been  bound 
*'  feverally  as  well  as  j6intly  '* 

Under  the  critical  and  grammatical  meaning  of 
this  word  '*  iound*^  as  is  contended,  we  are  called 
on  to  give  a  conftrudlion  to  the  adl,  which  is  con- 
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trary  to  the  general  nature,  and  operation  of  a         £Hiott, 

ftatute  :     Which  will  fubjeft  contrads  to  be  decid-  '^^' 

ed  upon  by  different  l:iws,  from  thofe  under  which        .   ^^  * 

they  were  made ;  and  which  will  produce  a  diver- 

fity  of  decifion  upon  iiniilar  contracls,  made  at  the 

fame  time,  in  confequcnce  of  the  different  periods 

at  which  the  relpeflive  decifions  may  take  place. 

When  fuch  confequences  as  tht^fe  are  to  follow^  I 

ihall  certainly  difregard  any  conftni6lion  founded 

merely  upon  the  grammatical  extent  of  the  mean* 

ingof  a  word. 

Every  argument  in  favour  of  the  lex  loct\  as  was 
well  argued  by  the  appellants  counfel,  holds  with 
equal  ftrength  in  favour  of  the  lex  temporis :  And 
I  Hand  upon  this  broad  principle,  that  men,  in  re- 
gulating their  contra6ls,  (hall  have  the  benefit  of 
exifting  laws,  and  not  have  them  overturned  or  af- 
fe<5lcd  by  future  laws,  which  they  certainly  coyld 
aot  forefee,  or  provide  againft. 

Thefe  ideas  are  not  new,  they  have  had  the 
fan6lion  of  f olemn  decifions  both  in  this  country, 
and  in  England. 

In  the  cafe  of  Gilmore  vs  Sbuter^  T.  Joneses  repf 
1 08,  there  was  a  parol  promife,  in  confideration 
of  marriage,  made  prior  to  the  flat.  tp.  Car.  2, 
but  to  be  performed  after.  That  ftatdte  ensfls 
that,  from  and  after  24  June,  29  G/r.  2,  no  aflion 
(hall  be  brought  &c.  without  a  note  in  writing. 
It  was  determined,  notwithftanding  thefe  impera* 
tive  words,  that,  after  that  day,  an  action  would 
lie  in  the  cafe  in  queftion  j  for  that  a  conftru6\ion 
ought  not  to'takc  effecl  deftroying  exifting  rights, 
prior  to  the  paffage  of  the  law;  and  that  the  fta- 
tute only  extended  to  promifes  made  after  that 
day. 

In  the  cafe  of  Couch  qui  tarn  vs  Jefferies  4  Burr, 
2460,  which  was  an  a6lion  by  an  informer  for  a 
penalty,  and  a  verdi6l  obtained  by  the  plaintiff,  <v 
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Elliott,         fent  tenfe  is  entirely  dropt ;   for  there  the  words 
^'  are,  that  the  reprefentatives  of  one  jointly  bound 

^Lyel  .  ^  with  another,  may  be  charged  in  the  fame  manner 
as  if  the  obligors  had  been  bovind  feverally,  as  well 
as  jointly.  Now  how  are  we  to  account  for  this 
difference  in  the  language,  except  by  a  difference 
in  the  legiflacive  will,  with  regard  to  the  two  ca- 
fes ?  In  one  the  word  nov)  is  anxioufly  inferted, 
becaufe  it  was  only  foreftalling  the  partition  which 
the  party  might  have  made,  and  modifying  the 
fucceffion  to  the  eftate:  In' the  other  it  is  omitted, 
becaufe  it  would  create  a  new  obligation  altoge- 
thtr,  and  render  the  party  liable  further  thaa  he 
had  engaged;  which  would  be  to  alter  men's  con- 
trails long  after  they  were  entered  into,  and  there- 
by abolilh  the  bed  eftabliflied  i)rinciples  of  juftice. 
A  confequence  which  gives  a  very  unfavourable 
ciomplexion  to  the  claims  of  the  appellee.  Statutes 
are  prima  facie  profpcftive  in  their  operaliou;  and 
retrofpeftive  laws,  being  odious  in  their  nature, 
it  ought  never  to  be  prefumed  that  the  Legiflature 
intended  to  pafs  them,  where  the  words  will  ad- 
mit of  any  other  meaning.  Every  conftru61ion, 
therefore,  which  goes  to  introduce  a  retroadlive 
effeil,  and  by  altering  the  engagements  of  raen, 
to  defeat  jullice,  is  contrary  to  the  general  fyftem 
of  an  enlightened  jurifprudcnce.  Gonfequently  if 
the  words  be  even  doubtful,  fuch  a  con(iru6lion 
ought  to  be  made  as  is  moft  confident  with  reafon, 
and  the  rights  of  the  parties  to  be  affected. "  But 
this  will  not  be  attended  to,  according  to  the  inter- 
pretation which  is  contended  for  by  the  appellees 
counfel ;  for  there  being  no  exprefs  declaration 
that  exiftingboidsfliuUbe  included,  and  the  words 
ufed  being,  not  only,  fufceptible  of  a  future  fenfe, 
but  the  whole  context  of  the  ftatute,  manifeftly 
pointing  at  a  profpeftive  operation,  any  conftruc- 
tion  which  will  produce  an  ex  post  faclo  efTcft, 
would  abfolutely  be  to  drain  the  words,  in  order 
to  change  the  contrail,  and  vary  the  rights  of  the 
parties.  But  as  I  cannot  fubfcribe  to  an  expodti- 
ou  produilivc  of  fuch  coafequcnceSi  my  opinion  is 
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that  the  judgment  fliould  be  reverf  ed,  and  anew  Elliott, 
trial  awarded,    with    an  inftru6lion  to  the  effedl  '^' 

whiclvlias  been  propofed  by  the  Judge,    who  pre-  s.  I^^\ 
cedea  roe. 

LYONS  Judge.  1  have  always  confidered  ex-' 
post  facto  law*  as  unjuft  and  improper ;  but  in  10 
Co.  55,  it  is  laid  that  adls  of  Parliament  may  have 
rctrofpcdl,  if  lb  intended:  and  Lord  Hardwicke,  ia 
J^es  cases  7,  lays  it  down  that  a  Parlimentary  con- 
llruclioii  a  former  fiatute  ought  to  be  regarded^ 
However,  as  fuch  laws  are,  neccflarilyj  oppreflive, 
courts  have  never  been  fond  of  givinga  retrofpc6Uv« 
e»Fe<I;l  to  a  ftatute,if  the  words  would  admit  of  a  con- 
ftruAion  more  confiftont  with  reafon ;  for,  in  cafes 
of  that  kind,  the  rule  is  to  follow  the  meaning,  and 
jiot  the  words  ;  efpecially  if  thefe  tend  to  alter  the 
terms  of  cxifting  contracts,  or  to  take  away  the 
rights,  or  property,  of  the  citizen.  i%mod.b^y^  to 
r:od.  513,  Cowp.  29,  Whenever,  then,  Ihe  words 
are  doubtful,  the  courfe  is  to  enquire  foi  theinten* 
tion,  and,  if  poflible,  to  avoid  a  conftruftion  which 
would  dcftroy  tbe  principles  of  natural  juftice,  and 
overthrow  rights  already  acquired :  Hence,  in 
the  conftrudlion  of  the  ftatute  of  frauds,  a6lions 
previoufly  accrued  were  held  not  to  be  barred« 
I  Fentr.  230,  2  mod.  310;  and  that  for  regifter- 
ing  contrads  of  fouthfea  ftock  was  decided  not  to 
extend  to  prior  contrails,  2  Lord  Ray m*  1350* 
It  was  upon  thefe  grounds  that  I  founded  my 
opinion  in  Turner  vs  Turner^s  ex^rs;  and  not 
upon  the  aflumption  of  a  power  to  controul  the 
adlsof  theLegiflature,  and  declare  them  void,  be- 
cauie  not  approved  of  by  me.  To  apply  thefe 
principles  to  the  cafe  now  before  the  court:  The 
queftion,  here,  depends  upon  the  true  conflruflion 
of  ihe  adt  of  1786,  concerning  jcint  rights  and  ob- 
ligations. For  the  appellee,  it  is  contended  that 
the  word  Bound  hzs  a  retrofpeftive  operation;  be- 
caufe,  being  the  perfeft  participle  paffive,  it  may 
comprehend  time  pafl  as  well  as  future.  But  there 
is  no  cecefiity  for  impofing  this  twofold  fenfe  upon 
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the  word,  when  it  is  plain  that  the  meaning  of  the 
LegHlature,  can  be  belter  attained  without  it. 
WJiy  extend  the  aft  to  part  contrafts,  when  con- 
fining it  to  thofe  which  ftiould  be  afterwards  en- 
tered into,  will  fitisfy  the  words,  and  produce  a 
conftru6lion  more  conliftcnt  with  reafon  and  the 
rights  of  the  citizen?  The  obje6l  of  the  law  was 
to  correal  a  fubfifting  inconvenience,  and  not  to 
create  one,  by  fubverting  principles.  But  how 
^as  this  to  be  efFefted?  Not  by  altering  oldcon- 
tra6is  furely,  but  by  regulating  new  ones%  Not 
by  adding  further  obligations  to  anterior  €ngage- 
menp,  but  by  attaching  new  qualities  to  future 
ones.  Finally,  not,  by  giving  present  creditors  a 
further  fecurity,  but  by  invelling  future  obligors 
with  additional  rights.  All  ^his  was  confilleit 
with  the  tiue  principles  of  Legiflation,  but  the  oth- 
er would  have  been  repugnant  to  them.  Ofcourfc, 
if  the  text  be  doubtful,  the  fair  inference  is  that  the 
Legiflature,  who,  without  exprefs  words,  ought 
not  to  be  prefumed  to  have  willed  injuftice,  intend- 
ed to  provide  for  future  contracls,  only  :  And  if 
I'o,  the  grammatical  conftrn6lion  is  not  to  be  re- 
garded, hut  i'uch  an  expofition  is  to  be  made,  as 
will  befl:  comport  with  the  views  of  the  Legifla- 
ture, and  the  rights  of  the  parties.  This  will  be 
completely  attained,  by  leaving  anterior  bonds  as 
they  were,  and  by  rendering  the  eflate  of  the. de- 
cedent liable  upon  thofe  to  be  made  in  future.  I 
am  therefore  of  opinion  that  the  judgment  is  erro- 
neous, and  ought  to  be  revcrfcd. 

PENDLETON  Prefident.  The  bond  on  which 
the  prefent  fuit  is  brought,  is  dated  Oftobcr  yth 
1782,  by  which  three  perfons  are  jointly  bound  in 
the  penalty  of  j^6oo,  with  condition  to  be  void  on 

f' ayment  of  ^300,  by  either,  in  December  1783, 
ft  1786,  an  a6i;  pafled  "  that  the  reprcfentativea 
of  one  jointly  bound  with  another,  for  the  payment 
of  a  debt  &c.  and  dying  in  the  lifetime  of  the  lat- 
ter, may  be  charged  by  virtue  of  fuch  obligation, 
in  the  fame  manner  as  fuch  reprefentatives  might 
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have  been  charged  if  the  oHigors  had  been  bound 
feverally  as  well  as  jointly.  At  the  time  of  paifing 
this  a6l  all  the  obligors  were  living,  but  before  any 
fuit,  Elliot,  one  of  them  died,  by  which,  as  the 
law  ft«x»d  when  ih*?  bond  was  entered  into,  he  was 
dilcharged  at  law,  and  the  remedy  was  againft  the 
forviving  obligors;  but  this  fuit  is  brought  againft 
his  executors  up»n  a  fuppolition  that  this  a6l  gives 
to  prior  joint  bonds  tht»4  exifting,  the  effedl  of  fuch 
as  were  joint  and  feveral,  which  is  the  opinion  of 
the  Diftri6l  Court,  and  whether  it  be  fo,  or  that  the 
a6l  is  to  operate  only  on  bonds  entered  into  fubfe- 
quent  to  its  commencement,  is  the  prefent  quefti- 
on.  It  was  well  obferved  by  Mr.  Hay  that  the 
Legiflative  provifions  are  to  operate  profpcdlively, 
declaring  what  the  law  fliall  be,  not  what  it  is; 
And  it  muft,  be  acknowledged  that  rctrolpe6live 
laws,  ufually  termed  ex  post  faclo^  that  is,  fuch  as 
declare  prior  a6ls  criminal,  which  were  not  fo  at 
the  time  they  were  done,  or  which  either  impair 
or  give  a  new  and  important  force  to  exifting  ob- 
obligations  or  contrails,  contrary  to  their  fituation 
at  the  time  they  were  entered  into,  are  againft  the 
principles  of  natural  juftice.  Citizens  contradl  on 
a  view  of  exifting  laws,  without  anticipating  fu- 
ture regulations.  The  Federal  conftitution  has 
prohibited  the  State  Legiflatwrcs  from  paffing  any 
fuch  laws,  and  althothat  is  fubfequent  to  the  pre- 
fent a6l,  I  confider  it  as  declaring  a  principle 
which  always  exifted,  a  principle  adhered  to  by 
our  Legiflature  in  general,  fince  in  all  their  re- 
pealing claufes,  there  is  a  faving  of  all  rights  veft- 
ed  under  the  former  laws  ;  but  more  particularly 
in  an  aft  paffcd  in  January  one  thoufandfeven  hun- 
dred and  eighty  eight,  which  will  be  noticed  here- 
after* 

The  power  of  the  Judiciary  to  declare  a  legif- 
lative a6l  void  as  unconftituiional,  has  been  lately 
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much  agitated*  On  this  occafion  we  are  not  obliged 
to  give  an  opiaion  on  that  general  quelHon,  fincc 
in  my  judgment,  the  Legiflature  did  not  intend 
that  this  claufe  in  the  adl  of  1786  fhould  operate 
upon  prior  joint  bonds.  The  word  boupd  mayin 
a  grammatical  fenfe  mean  paft  bonds,  or  future, 
or  comprehend  both  j  and  we  are  to  inquire  in 
which  fenfe  it  was  here  ufed.  The  firft  evidence 
of  intention,  that  it  Ihouid  operate  futurely  only, 
was  properly  drawn  from  the  expreffion  varying 
from  that  in  the  firft  claufe  refpe£ling  joint  rights, 
fpealcing  of  joint  tenants  vsbo  noto  are^  or  who 
hereafter  shall ie\  and  confidering  that  under  for-- 
mcr  laws  a  joint  tenant  might  at;  any  time  fever ^ 
the  jointure  by  his  own  ad,  the  law  feems  only  to 
have  varied  the  remedy,  and  not  to  have  affc6h;d  the 
right.  But  how  did  the  law  ftand  refpefting  joint 
obligations  before  this  a6l  ?  l*he  death  of  one  uf 
the  obligors  wholly  difcharged  him  at  law,  and 
thrsw  the  obligation  on  thefurvivors.  If  the  dying 
obligor  was  the  principal,  altho  difcharged  at  law, 
his  rcprefentatives  were  liable  to  the  creditor  \\t 
equity,  becaufehe  was  under  a  moral  obligation  to 
pay  the  money,  independant  of  the  bond,  or  if  his 
lureties  paid  the  money,  his  executors  are  anfwier- 
able  to  them,  even  at  law,  for  their  reiroburfe- 
ment.  But  if  the  perfon  firft  dying  was  a  furety 
his  cftate  was  totally  difcharged  from  the  claiiti  of 
the  creditor,  with  whom  he  had  equal  equity: 
perhaps  he  might  be  liable  to  contribution  at  the 
fuit  of  the  other  fecurities  in  chancery ;  but  on 
that  I  give  no  opinion.  On  a  joint  and  fever.1l 
bond,  etch  and  their  eftates  were  bound  for  the 
whole  at  law.  Very  properly,  then,  did  they  drop 
the  expreifion,  nubo  now  are  bound,  ufed  in  the  for- 
mer  claufe:  And  when  we  are  on  conftru6lion  what 
the  Legiflature  meant  by  this  general  term  bgnnd^ 
fince  giving  it  an  operation  on  future  bonds  only 
will  give  the  word  a  meaning,  fhall  we  extend  it  to 
former  bonds,  and  make  them  violate  the  great  prin- 
ciples before  ftated?  I  think  not.  Arguments  of 
publick  inconvenience  have  juft  weight  in  conlh  uc* 
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tion   of  ftatute8;  and  we   were   alarmed  by  the  Ell'»tr, 
couTifel,  with  a  long  lift  of  our  a<5l8  of  AHembiv  re-  '^'^ 

trorpe<blive  in  their  operation  which  will  be  aifctU  ^^'j^ 
cd  by  the  preftnt  decifion. 

I  have  looked  over  the  laws  refered  to,  and  with- 
out  giving  an  opinion  upon  them  refpe^livcly,  1  can 
only  obferve  that  in  general  they  merely  vary  the 
remedies  on  exifting  obligations,  without  addifjg 
to  or  diminiihing  their  original  force.  Which  is  the 
cafe  of  motions  againft  (herifts  and  their  fecurities 
and  the  reprefentatives  of  both,  and  for  (heriffs 
againft  deputies  and  theirs.  When  the  remedy 
was  given  by  motion  againft  the  fecurities  and 
their  reprefentatives,  both  were  confidered  as 
boandby  exifting  obligations;  all  thofe  bonds  being 
joint  and  fcveral,  unlefs  made  joint  thro'  miftake. 
But  fuppofe  a  furety  bound  by  a  joint  bond  at  the 
tinoe  that  law  pafled,  and  after  his  death,  which 
difcharged  him  altogether,  as  the  law  was  when  he 
gave  his  bond,  a  motion  is  made,  againft  his  exec- 
utors for  judgment  under  the  new  law;  it  would 
come  to  the  prefent  queftion^  and  would  receive  a 
like  decifion.  The  great  cafe  if  docking  eftates 
tail,  was  partly  mentioned  by  Mr.  Randolph,  and 
as  I  have  often  heard  it  complained  of,  it  may  de- 
fcrvc  particular  notice.  1  hat  a6l  did  not  take 
from  any  perfon,  a  right  vested^  either  in  poffef- 
fion,  reverfion,  or  remainder,  but  unfettered  them 
of  limitations,  which  reftraioed  their  power  of 
difpofition  of  which  they  could  not  complain,  fince 
if  they  chofe,  chat  the  land  ftiould  go  to  the  next 
heir  in  tail,  they  might  ilill  fo  difpofe  of  it  by  deed 
or  will.  But  it  difappointed  the  expedlation  of 
heirs,  apparent:  It  would  be  ftr?nge  indeed,  if 
the  Legiflature  was  reftrained  from  palling  laws 
which  might  difappoint  the  hopes  of  men.  But 
what  was  the  exifting  ftate  of  thefe  expedlation?  ? 
In  England  they  might  at  any  time  be  defeated  by 
fine  and  recovery.  Our  Legiflature  in  1710,  pro-' 
hibited  that,  mode,  and  referved  to  themfelves 
the  fole  power  of  docking  intails  which  they  excr- 
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Klliott,        cifcd  by  laws,  paffed  in  each  particular  cafe,  till 
v/.  1776,  and  then  pafled  the  general  law,  upon  prin- 

^^!1!1j  ciples  of  public  utility,  preferving  as  I  faid,  all 
vefted  rights.  Children  of  wealthy  parents,  hrpe 
to  fucceed  to  a  comfortable  provision  ;  but  fliall 
that  hope  reftrain  the  Legiflature  from  paffinglaws, 
fubje6ling  the  whole  property  of  the  parent,  if  ne- 
ceifary,  to  the  payment  of  hjs  debts  ?  The  cafes 
appear  to  me  to  aiEmilate.  But  further  to  fliew 
the  intention  of  the  Legiflature  to  avoid  the  chang- 
ing exifting  obligations  I  would  refer  to  the  a6l 
paffed  in  January  1788,  which  I  before  mention- 
ed, and  was  one  of  thofe  in  the  counfels  lid;  that 
1^  declared  that  the  lands  of  the  (heriff>  coroner, 
'  or  other  public  collector  and  their  fecurities,  may 
be  taken,  on  a  fieri  facias  j  on  judgments  to  be  ob- 
tained againft  them,  with  a  provifo,  that  it  ihould 
not  extend  to  any  fecurities  who  fhould  have  be- 
come fo  before  the  paffmg  of  that  a6l,  plainly  dif- 
tinguifhing  between  the  principal  (as  to  w^hom 
the  remedy  was  only  varied)  and  the  fecurities, 
whofe  obligation  was  not  to  be  changed*  From 
whence,  I  prefume  that  if  the  Legiflature  had  in- 
tended the  claufe  now  under  confideration  fliould 
comprehend  prior  obligations,  they  would  have 
obferved  the  fame  diftindlion  between  the  princi- 
cipal  and  fecurities,  and  there  would  have  been  no 
objeAion  to  the  Jaw.  But  they  have  not  made  the 
dillindlionj  and  fince  the  court  cannot  make  it, 
but  the  latter  as  well  as  the  former  muft  be  invol- 
ved in  the  fame  deciflon,  we  muft  decide  it  as  a 
general  queftion  refpefting  all  the  obligors;  al- 
tho  it  is  probable,  that  Elliott  was  the  principal  ii) 
this  cafe,  from  his  being  firft  named,  and  having 
paid  part  of  the  money.  And  I  am  of  opinion, 
that  the  law  does  not  refpedl  this  bond  at  all,  but 
the  creditor  is  left  to  his  former  remedy  againft 
the  appellant  in  equity,  or  againft  the  furviving 
obligor,  who  in  the  event  of  their  paying,  may  rc- 
fort  to  the  appellant  for  reimburfement*  Upon 
the  whole  there  is  error  in  the  judgment,  which  is  to 
be  reverfed  by  the  unanimous  opinion  of  the  court 
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IiARRISON&  Others, 

again/i 
ALLEN. 

THIS   was  an  appeal  fiomthe  High  Court  of  The  a^  of 
Chancery,  brought  by  Carter  Harrii'on  and  i7<S»   con- 
Mary  his  wife,  and  by  Anne   and  Martha   Allen  cc»"»  'g  ^•-^'- 
againll  VVihiam  Allen.     The   appeal  is  grounded  ft'^^/.a  ^^t^'h^ 
on  the  fjllowtngcaie,  f  upcndingaft 


John  Allen  by  his  will  dat^d  in  May  1783  de- 
vifed  all  his  e<laie  to  his  father  William  Allen  the 
elder,  and  afterwards  purchafed  a  tra6t  of  land 
called  7teck  of  land  and  Robinsons  quarter  in  James 
city  county.  In  September  1789  ihe  faid  WiU 
liani  Allen,  the  elder  by  his  lalt  will,  after  certain 
fpecific  bequclls,  dcvifes  as  follows,  **  item,  I 
"  give  and  dcvift,  to  my  fon  John  and  his  heirt 
"  forever,  all  my  lands  xw  the  count)  of  Surr)'and 
**  in  tne  county  of  SnlTex.  Item,  I  give  and  de- 
"  vxfe,  unco  iny  fon  William  all  my  lands  in  the 
"  county  of  New  Kent  and  James  city^  to  him  and 
**  his  heirs  forever,  alio  all  my  lands  in  the  coun- 
*'  tics  of  Southampton  and  Nanfemond,  to  him 
"  and  his  heirs  torever.  Item,  I  give  my  planta^ 
**  tion  on  the  three  creeks  to  my  fon  John,  to  him 
"  and  hit  heirs  forever,  1  alfo  give  him  my  new 
**  Churlov..  Item,  I  give  my  plantation  called  the 
**  Fore  quarter  to  my  fon  William  and  his  heirs 
"  forever.  Iiem,  all  the  reft  and  refidueofmy  cf- 
**  tate,  of  what  nature  or  kind  foever,  I  give  to 
"  my  faid  two  fons  to  be  equally  divided  between 
*'  them."  The  faid  John  Allen  died  in  May  1793} 
and  the  faid  Win  Allen  the  elder  in  July  1793, 
leaving  then  alive  one  fon,  to  wit,  the  faid  Wm. 
Allen  the  defendant,  and  three  daughters,  to  wit, 
Mary  (married  to  Harrilon,)  Anne  and  Martha 
the  plaintiffs*     The  defendant  contends^ 

I.  That  the  dcvife  of  the  lands  to  John  having 
lapfed  by   his  death  in  the  lifetime   of  his  father, 
the  lands  fo  devifed  xlt^^C'  nded  to  the  defendant  as 
T 
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Harrifon,      heir  at  law  to  his  father  ,    inafmuch  as  the  a6l  of 

AiT'  ^^^  8th  of  December  1791,  had  repealed  the  a6l 

^"^       regulating  the  courfe  of  defccnts  paffed^in  the  year 

^  1785,    and  as  the  operation  of  the  a6i  of  Decern* 

ber  8th  1792^  was  fufpended  by  the  fufpending  aft 

of  December  28th  1792^  until  the  ift  of  06lober 

1793,  the  common  law  was  redored,  there  being  no 

a6l  of  affembly  in  exiftence  to  regulate  the  defcen^; 

becaule  the  fufpending  z€k  did  not  revive  the  aft 

of  1785,  as  that  would  be  repugnant  to  the  aft  of 

1789,  which  declares  that,  if  a  Aatute  be  repeal- 

ed  and  the  repealing  ftatute  be  afterwards  itfelf 

repeakdi  the  l&rft  (htcute  iball  not  be  revived. 

2.  That  the  neci  of  land  traft  purchafed  bj' 

John  did  not  pafs  by  his  will  to  his  father,  "becaufe 
ohn  did  not  own  it  at  the  time  of  making  his  will, 
which  was  before  the  aft  of  1785. 

3.  That  the  neck  of  land  traft  did  not  defcend  to 
William  the  father,  becaufe,  the  aft  of  1785  being 
repealed,  and  that  of  the  8th  December  1792  fuf- 
pcnded,  the  common  law  gave  the  rule. 

4.  That,  if  the  neck  oflandtr2L&  did  pafs,  by 
Jphn's  will,  ordefcendedonhis  father,  then  it  paf- 
fed,  by  the  will  of  Wm.  the  father,  to  the  defend- 
ant :  If  not  the  whole,  at  leaft  a  moiety  under 
the  devife;  and  a  fourth  of  the  other  moiety,  would 
defcend  on  the  defendant. 

The  plaintifFs  iniift. 

That  the  aft  of  1785  was  reftored  by  the  fuf- 
pending aft  of  the  aSth  of  December  1792;  and 
therefore  that  the  lapfed  lands  defcended  to  them 
and  the  defendants  in  coparcenary.  That  the 
neck  of  land  traft  either  pafled  by  the  will  of  John, 
or  defcended  to  his  father;  and,  from  him,  it  de- 
fcended to  the  plaintiffii  arid  the  defendant  in  co» 
parcenary,  and  4id  not  pafs  by  the  will  of  the  fa> 
ther, 

T  u 
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The  C  nirt  of  Chancery  decreed   in   favour  of       Haixifon. 
the  pUi.aiflTa,  and  the  defendant,  William  Allen  ^' 

aj>f*caled  to  tliis  court.  ^  _^\ 

WicKHAM  for  the  appellant.  Two  important 
quellions  iirife  in  this  caufe.  I.  Whether  the  fuf- 
pendinjr  acl*  reftore  tliofe  of  1 785,  relative  to  willi 
and  defcents?  a.  It  I'o,  whether  the  neck  of  land 
tra6l,  inherited  from  r!jc  tcftator*s  Ion  John,  paff- 
ed  by  the  will  of  William  Allen  the  father? 

As  to  the  firft:  It  is  fubmitted  whether  Proud* 
Jit  vs  Murray^  I  Call,  394,  gives  the  rule 'with 
regard  to  th«  fufpending  laws  in  general,  andpar« 
ticulaily  with  regard  to  this  cafe? 

As  to  the  fecond:  According  to  the  decret, 
the  appellant  gets  a  larger  proportion  of  the  pcr» 
fonal,  than  he  does  of  the  real  eftatc;  when^  if 
the  juft  couftrudlion  had  prevailed,  he  ought  to 
have  had  five  eighths  of  each.  1  he  Chancellor  has 
lab'uired  to  prove,  that  the  devife  of  the  lands  in 
Ja's  city  does  not  Comprehend  this  tra6l;  but  with- 
out taking  up  time  to  invefligate  that  pofition  tho- 
roughly, I  ftiall  merely  obferve,  that  this  part  of  the 
will  f^rengthens  our  conftru61ion  of  the  refiduary 
claufe^  which  we  contend  carries  thefe lands.  With 
rcfpe6l  to  perlonal  eftate,  the  law  always  has  been 
that  a  dcvile  of  perlonal  property  relates  to  the 
death  of  the  tellator,  ai^d  not  to  the  time  of  mak- 
ing the  will:  And  yet  the  Xeftator  can  no  more 
forciee,  when  he  is  making  his  will,  that  he  will 
be  poflcfled  of  a  Icafe  of  land,  or  of  a  flavc,  at  fome 
future  day,  than  he  can  that  he  will  be  owner  of 
other  lands,  after  the  will  is  made.  Confequent- 
ly,  if  a  refiduary  claufe  will  carry  the  firft,  it 
ought  to  carry  the  fecond  alfo.  The  rcafon  given 
by  the  Caancellor,  why  the  refiduary  claufe  car- 
ries the  perfonal  eftate  acquired  after  making  the 
will,  is  incorrefl,  a^d  is  fupported  by  no  autho- 
rity ;  for  it  is  not,  becaufe  the  property  is  flmSlu- 
aiing,  but  becaufe  it  was  a  rule  ot  the  civil  law^ 
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Allen, 


Harrifon*      from  whence  it  was  borrowed  by  the  Ecclcfiaflical 
^^^  Courts:     Which  did  not  apply  to  real  eftates,  be- 

*"  caufe,  they  could  not  be  devifcd,    unlefs  the  tef- 

tator  had  them,  at  the  time  of  making  the  will. 
At  common  law  lands  could  only  be  deviled  by 
cuftom  Litt*  Se£l.  167,  and  the  ftatute  of  Hen>  8, 
merely  gave  power  to  devife  thofe,  which  the  tef- 
tator  had,  at  the  time  of  making  the  will ;  for  the 
words  are,  that  a  perfon  having  lands  may  devife 
them ;  and  the  early  conftruflion  on  it,  confider- 
cd  the  word  having  as  requiring  a  title  at  the 
time  of  making  the  will,  Butler  vs  Baicry  3  Co. 
30.  Which  (hews  that  a  will  in  England  operates 
like  other  conveyances  by  deed,  and  not  as  the 
inftitution  of  an  heir  by  the  Roman  law.  Cowp. 
305.  Therefore  when  our  a6l  of  AfTembly  remov- 
cd  the  impediment  to  devifing  lands,  it  ncceffari- 
ly  fubjeSed  them  to  the  fame  fituation,  under  re- 
fiduary  claufes,  as  perfonal  eftate  is  fubj«3(Sl  to. 
For  as  feudal  reafons  prevented  it,  at  firft,  when 
they  were  removed,  the  rcfiduary  claufe  ought  to 
have  the  fame  operation,  as  to  both.  That  John 
is  joined  with  William  in  the  refiduary  devife 
makes  no  difference ;  for  the  teftator,  who  is  to 
be  confidered  as  inops  consiliiy  will  ftill  have  in- 
tended to  pafs  all  the  refiduary  eftate;  which  he 
might  have  at  the  time  of  his  death;  and  confequent- 
ly  lands  however  derived,  for  that  is  the  idea  of  men, 
in  general,  when  they  infert  fweeping  claufes  in 
their  wills.  This  conIlru6lion  is  confiftent  with  the 
policy  of  the  Legiflature,  who  evidently  intended 
to  put  both  kinds  of  property  on  the  fame  footing. 

Call  contra,  i..  The  lands  devifed  to  John  by 
the  will  of  his  father,  defcend  to  the  plaintiffs 
and  defendant,  who  are  the  children  of  the  fa* 
ther. 

For  the  aft  of  1785  as  reftored  by  that  of 
December  28th  1792.  Proudfit  vs  Murray ^  1  Call 
394.  Brown  vs  Barry y  /^  DalL  367.  Therefore, 
as  the  devifee  died  in  the  lifetime  of  the  tellaiori 
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Khe  devife  became    void:     Of  courfe,   the  lands  Hirrifon, 
vrere    undifpofed   of  by  the  will;      and  dcfcend-  v» 

ed  on   the  teftators  heirs,  the  prefent  plaintiffs,         Ailta. 

and  the  defendant.  *"    '  '^ 

%.  The  confequence  of  this  is,  that  the  fteck  of 
iand  traS,  upon  the  death  of  John,  under  the  aft  of 
1785,  which  was  revived  by  the  fufpending  a6t,  be- 
came the  property  of  William  the  father:  On  whofe 
death  it  defcended  on  his  children;  and  did  not  pafs 
by  his  will.  For  the  a6l  of  1785,  does  not  create  a 
rule  of  conftrudWon  :  It  merely  gives  the  teftator 
VLpovjer  of  deviiing  after  acquired  lands.  But  thii 
power  he  may  exercife  or  not,  as  he  pleafes  ;  and 
therefore  he  rauft  raanifeft  an  intentioa  of  doing 
fo,  or  the  old  rule  will  prevail. 

In  the  prefent  cafe,  however,  the  teftator  has 
not  manifefted  any  intention  of  paifing  this  traft 
of  land ;  fince  he  ufes  no  future  words,  or  any 
expreffion  equivalent  thereto. 

For  the  devife  of  the  James  city  lands  did  not 
pafs  them;  becaule  the  teftator,  meant  to  fpeak  of 
the  lands  he  then  had  in  that  county.  For  it  is 
improbable,  that  he  calculated  not  only  that  he 
fhouldown  other  lands  at  a  future  day,  but  that  he 
fliould  own  them  in  a  particular  county.  This  is 
too  remote  a  poffibility;  and  therefore  the  court 
will  not  infer  it,  but  confine  the  devife  to  the  lands 
which  the  teftator  had  in  that  county,  at  the 
time  of  making  the  will. 

The  refiduary  claufe  does  not  pafs  them.  Be* 
caufe  the  teftator  poffcfied  a  large  refiduary  eftate, 
which  was  fufficient  to  fatisfy  it;  and  therefore 
if  any  inconvenience  or  abfurdity  will  follow,  from 
including  the  neck  of  land  tra6l  under  the  refidu- 
ary claufe,  the  court  will  confine  it  to  the  other 
eftate.     Kennon  wb  M' Robert Sy  i  Wash^  113. 

A  grofs  abfurdity  would  follow  from  the  other 
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Harrifon,      conftru6lions,  for  the  devife  is  to  John  and   Wil- 
/^l*  liam:     So  that,  according  to  that  interpretation, 

\J!^  the  teftator  will  be  made  to  devife  to  his  fon  John 
the  very  lands  which  he  was  to  inherit  from  that 
John  himfclfr  Which  would  be  prepoftcrous;  and 
therefore,  upon  the  rule  in  Kennon  vs  M^Koherts^ 
the  devife  is  to  be  confined  to  the  other  eftate. 

That  the  perfonal  eftate  is  fubjedl  to  a  different 
rule,  and  that  the  devife,  as  to  that,  takes  effeA 
from  the  death  of  th«  teflator,  makes  no  dilTcr- 
ence.  For  that  does  not  depend  upon  the  rule  of 
the  Roman  law  as  is  fuppofed^  but  is  founded  up* 
on  the  reafon  ftated  by  the  Chancellor;  namely^ 
the  mutability  and  fiuftuation  of  that  kind  of  pro- 
perty, which  is  fo  fubjeft  to  change,  that  the  tefta- 
tor, on  any  other  conftru6\ion,  muft  make  a  new 
will  every  day,  4  BaCm  ab.  350  (nev}  edit, J 
Whereas  lands,  are  not  fubjedt  to  fuch  changes, 
as  a  man  feldom  owns  more  than  one,  or  two^ 
trails  in  the  courfe  of  his  life.  And  therefore 
there  is  no  necefTity  for  extending  the  exprefEon, 
fo  as  to  include  obje£ls  not  contemplated  by  the 
teftator,  when  he  made  his  will. 

Randolph  on  the  fame  Gde.  The  cafeof  AjMi- 
non  vs  M*' Roberts  expreifly  applies ;  and  (hews 
that,  as  there  was  other  eftate  for  the  refiduary 
claufe.  to  operate  on,  it  ought  to  be  confined  to 
that,  and  not  extended  to  this,  tra6lofof  land; 
becaufe  the  abfurdity  of  the  teftators  devifing 
lands,  inherited  from  the  fon,  to  the  fon  himfelf, 
inuft  otherwife  follow.  The  teftator,  although  he 
had  the  power,  was  not  bound  to  exercife  it;  and 
it  appears,  in  this  cafe,  that  he  did  not  intend  to 
exercife  it.  For,  independant  of  the  abfurdity 
juft  mentioned,  the  preamble  (hews  he  only  meatit 
to  devife  the  property  which  he  then  had ;  be- 
caufe he  there,  only  profeffes  to  difpofe  of  the 
estate^  vfJbich  it  bas  pleased  God  to  bestovf  up* 
on  bim:  Thereby,  plainly  meaning  the  property 
which  he  then  had*     Upon  this  idea,    I  contend 


OF    THE    YEAR     iSoa. 


that  even  the  after  acquired  perfonal  eftate  did 
not  pafs.  The  general  reafoiiing,  in  Davers  vs 
£)ev)esj  3  Wms*  is  in  favour  of  this  opinion  ;  and 
(hews  that)  under  circumdances  like  the  prefent, 
perfonal  property,  acquired  after  making  the  will, 
does  not  pafs,  by  a  general  refiduary  claufe.  The 
acl,  only,  intended  to  give  the  tedator  power  to 
devife  after  acquired  lands  ;  which  he  had  not  the 
means  of  doing  before,  Pow,  Dev»  196.  But  this 
was  a  right  which  he  might  exercife,  or  not,  as  he 
pleafed ;  and  therefore  the  (imple  queftion  is, 
whether  the  teftator  intended  to  devife  this  tradl? 
which  nobody,  under  the  circumftances  of  the  cafe, 
will  anfwer  in  the  aiSrmative.  It  is  impofilble 
he  could  have  meant  to  devife,  to  John,  the  lands 
he  was  to  inherit  from  him. 


Harrifoiiy 
Alien. 


WiGKHAM  in  reply.  The  laws  upon  this  fub- 
je6l  ought  to  be  confidered  as  one  iyftem  -,  and 
therefore  it  is  proper  to  confider  what  the  law 
was  before  the  ftatute.  The  rule,  with  regard  to 
perfonal  eftate,  is  predicated  on  the  Roman  law; 
which,  on  account  of  feudal  regulations,  could 
not  apply  to  lands :  And  the  a<5t  of  Hen,  8,  only 
gave  power  to  devife  the  lands  which  the  tcitator 
had  at  the  time  of  making  the  will:  So  that,  not* 
withftanding  that  ftatute,  the  rule  could  not  take 
place,  becaufe  the  impediment  was  only  removed 
in  part.  But,  when  the  aft  of  Affembly  deftroyed 
the  obftruftion  altogether,  there  was  nothing  to 
prevent  the  operation  of  the  rule;  and,  therefore, 
fince  that  time,  the  rule  fully  applies.  As  to 
the  want  of  words  of  future  figniiication,  that  ob- 
jeftion  equally  applies  to  the  perfonal  eftate,'  and 
yet  the  law  is  clear,  that,  as  to  that,  the  will  ope- 
rates from'  the  death  of  the  teftator.  The  cafe  of 
Kennaity  vs  M' Roberts  cannot  have  decided fo  much 
the  other  fide  contends  for.  Ic  is  not  material 
that  John  was  one  of  the  devifees  ;  for  the  teftator 
did  not  forefee  what  lands  he  ftiould  own  in  parti- 
cular, at  his  death-;  and  therefore  he  meant  that 
the  whole  refidue  of  his  eftate,  real  and  perfonal> 
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HaiTifon>       fliould  pafs  under  the  refiduary   claufe.     For    h0 

i^s  did  not  mean  to  diftinguifh  between    them.     The 

Alien.  reaibn  given  for  the  rule  as  to  perfonal  eilate,  in 

~-~-^        4  Bac.  350,  is  not  corre6l ;  and  the  author  is  not 

fupported  by  other  authorities. 

CaiL.  In  Swinburne  418,  it  feemi  as  if  the 
tule  formerly  was,  that  the  will  operated,  from 
the  time  of  making  it,  as  to  perfonal  eilate  ;  and 
he  appears,  by  the  books  cited  in  the  margin,  to 
have  extrafled  it  from  authors  upon  the  civil 
law:  W  hich  proves  that  the  prefent  rule  is  the 
work  of  the  £ngli(h  courts,  founded  upon  the  in* 
conveniences  arifmg  from  the  mutable  nature  of 
perfonal  property.  But  there  is  another  reafon 
given  for  it,  by  Lord  Parker  in  I  H.  li'ms.  575, 
which  defeats  Mr*  Wickham^s  argument  bottomed 
on  the  Roman  law;  namely,  that  the  rule  was  a- 
dopted)  becaufe  unlefs  the  eftate  went  to  the  ex« 
ecutor,  there  was  no  perfon  before  the  ilatutc  of 
diftributions  tc  whom  it  could  have  gone,  but  it 
muft  have  cfcheated  ;  and  therefore,  from  nccef- 
fity,  it  was  decided  that  all  belonged  to  the  execu- 
ton 

WiCKHAM.  Lord  Mansfield,  who  is  admitted 
to  have  been  a  great  civilian,  dates  the  rule  to 
have  been  founded  on  the  civil  law. 

ROANE  Judge.  In  this  caufe  two  qusfiions 
occur. 

I.  Whether  the  defcent  law  of  1785,  was  in 
force,  or  not,  at  the  time  of  Wm.  Allen's  death, 
which  happened  in  1783? 

1.  Whether  the  ftatute,  rcfpefling  wills,  of 
1785,  operating  upon  the  will  of  the  faid  Wm.  Al- 
len, will  pafs  his  lands  acquired  after  the  date 
thereof? 

At  to  the  firft  queftion  ;   it  was  rightly  conced- 
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^Ay  by  the  appellants  counfel,    that  it  was  con-       Harrifon, 
eluded  by  the  decilion  of  this  court  in  the  cafe   of  *^'- 

Proudfit  vs  Murray  1  Call  394.  That  decilion  re-  Aliciu 
VO;v€S  the  effect  of  the  repealing  a6l  of  '92,  until 
06\ober  '93,  byconliruing  both  the  repealing  and 
fufpending  a6ls  to  relate  to  the  firit  day  of  the  fef- 
lion,  and  thus  to  commence  their  operation  toge- 
ther. This  conilrudi  >n  was  made  under  the  com* 
mon  law  doctrines  upon  tkis  fabje(5t ;  and  the  rule 
governing  in  that  cafe  was  retorted  to,  in  confe- 
quence  of  another  a6^t  having  rejected  the  rule  laid 
down  in  tlie  act  concerning  elections  in  relation  to 
two  acts  pafTed  during  the  fame  feifion* 

This  rule,  of  conftruing  a  ftatutc  to  operate  by 
l-ehtion,  taken  in  its  full  extent  is  certainly  often 
retrofpe<5tive,  and  produdlive  of  the  highett  injuf- 
ti  e.  It  has  accordingly  been  changed  in  England 
(as  well  as  here,)  by  Itat.  33  Geo^  3,  eb,  13.  la 
the  cafe  of  Proudfit  vs  Murray ^  however,  as  well 
as  m  this  cafe,  it  had  no  retrolpe6live  operation; 
for  the  coiuracl  in  that  cafe,  as  well  as  in  this, 
ariii.ig  poitcrior  to  the  paflage  of  the  relating  a<Sl» 
and  probably  pofterior  to  the  riling  of  the  AfTembly, 
I  believe  I  (hull  be  warranted  by  my  colleagues  in 
faytng  (for  I  did  not  fit  in  the  caufe)  that  the  de- 
cilion in  that  cafe  was  not  meant  to  extend  to  a 
Tficsne  aCl  happening  between  the  firft  day  of  the 
felfion,  and  the  times  of  pafling  the  act  fo  relating. 
This  would  be  to  render  a  contract  lawful  at  the 
time,  or  an  act  then  innocent,  the  one  unlawful, 
and  the  OLhe»'  criminal,  by  relation !  Such  a  doc- 
trine is  contrary  to  the  general  nature  of  a  ilatute, 
which  is  prolpedtive  in  its  operation :  And  it 
'nay  well  be  queftiooed,  whether  a  do6trine  of  the 
common  law,  fo  replete  with  injuftice,  and  fo  in- 
applicable to  the  circumftances  of  any  people  pro- 
fcfling  to  be  governed  by  existing  laws,  can  be 
adjudged  to  have  been  adopted  by  the  ordinance 
of  I776?  It  fs  true  this  evil  will  the  feldomer  oc- 
cur, as  that  rule  of  the  common  law  is  now  con- 
fined to  the  cafe  of  two  ftatutes  palTed  during  the 
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Allen. 


Harrifon,      fame  fefiion:     But  it  may  y,et  fomctimes  occnr,  ai 
iu^^  i»  fuppored;    and   when fdever  it  does,  it  will  de- 

lerve  great  confideration  before  the  court  can  fanc- 
tion  fo  rctrofpecSlive,  and  iniquitous  a  conftruc- 
tion. 

Had  this  decifion  of  Proudjit  vs  Murray^  not 
fettled  the  queftion,  I  fliould  have  wifhed  to  have 
further  conlidered,  whether  a  ftatuie,  not  diflPcr^ 
ing  from  a  former  one,  but  merely  iterating  the 
provifions  of  it,  and  containing  a  repealing  claufe, 
can  be  faid  to  repeal  the  former  ?  At  prefent^ 
I  fee  confiderable  force  in  the  Chancellors  ideas  on 
this  queftion ;  but  I  wifh  not  to  prejudge  it. 

As  to  the  fecond  quedion  :  It  is  admitted,  that 
a  teftament  of  perfonal  eftate  fpeaks  not  until  the 
death,  and  that  after  acquired  chatties  do  pafs. 
Whether  this  docSlrine  was  tranfplanted  into  Eng- 
land from  the  Roman  law,  or  not,  it  is  immateri- 
al to  enquire.  Perhaps,  however,  it  was;  and 
the  courts  in  England  aflign  a  cogent  reafon  in  fup- 
port  of  it,  as  applicable  to  chatties  arifing  from 
the  fludluating  nature  of  that  kind  of  property.— 
I  P.  Wms.  240.  But  that  reafon  does  not  hold 
in  relation  to  land,  which  is  more  permanent,  and 
with  refpedl  to  which  the  teftator  may  more  eafily 
keep  pace,  by  varying  his  devifes.  feefides,  this 
doftrine  of  the  Roman  law,  was  interrupted  in  Eng- 
land, as  relative  to  lands,  by  the  doflrines  of  the 
feudal  law,  on  the  fubject  of  non  alienation  :  And 
when  tcftamentary  alienations  were  perjnitted  by 
ftatute,  they  were  confidered,  not  as  a  conftituti- 
on  of  a  general  heir,  but  as  a  limitation  of  the  Cef- 
tators  ellate  by  a  revocable  a6l,  ^.Burr.  1496.*— 
And  as  an  appointment  of  particular  lands  tot 
particular  devifee :  But  a  man  cannot  appoint  to 
another,  lands  which  he  has  not.  Cowfi.  90. 

The  appellants  counfel  was  midaken  in  fuppot 
ing,  that  the  decifions,  relative  to  land,  turned 
upon  the  word  Havings  in  the  ftatute  of  wills^  as 
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may  be  feen  in  Cov)p,  90  ;  where  it  it  ilfo  obfcrv*       HamToBf 


ccL»  that  the  fame  conftruAion  had  taken  place  up« 
on  the  cuftom,  before  the  ftatute« 

Thefe  two  decifiona,  therefore,  confHtute  the 
grounds  of  the  criterion,  between  the  two  kindf  ot 
property.  As  to  that  impediment  which  arofc 
from  the  feudal  fyftem,  there  could  certainly  be 
no  objection,  with  the  Legiflature,  to  get  over  it: 
But  the  other  reafon,  arifing  from  the  flu£luating 
and  tranfitory  nature  of  perfonal  property,  does 
not  hold  as  to  land;  and  there  is  (lill  the  lefs  ne* 
ceflity  to  extend  the  rule  to  that  kind  of  property, 
by  conitru6iion,  lince  the  equitable  laws  of  defcent 
lately  enafled.  It  was  enough  for  the  Legiflature 
to  authorife  a  difpofition  of  after  arquired  lands, 
by  dcvifes  evidently  contemplating  fuch  property. 
Further  they  have  not  gone:  And  as  the  will 
now  before  us  does  not  evidently  contemplate  after 
acfutred  Undi^  lam  of  opinion,  that  the  decree 
fliould  to  be  affirmed. 


FLEMING  Judge.  Three  points  were  made 
by  the  counfel  for  the  appellant  in  this  caufe.*— 
ift.  Whether,  during  the  period  between  the  8th 
of  December  1792,  and  the  i ft  of  Odlober  follow- 
ing, the  common  law  was  reftored,  fo  that  the  lands 
de  vifed  by  William  Allen  the  father  to  his  fon  John, 
(the  devife  having  become  ineffeftual  by  the  death 
of  the  fon  living  the  father)  defcended  on  the  ap- 
pellant as  his  eldeft  fon  and  heir  at  law,  in  exclu« 
fion  of  his  fifters? — 2d.  Whether  the  lands  acquir- 
ed by  John  Allen,  after  the  date  of  his  will,  pafled 
by  the  devife  of  all  his  eftate  to  his  father;  and 
from  him  (whether  his  title  were  by  defcent  or 
purchafe)  to  the  appellant  under  thatclaufe  of  his 
will  which  gives  all  his  lands  in  the  counties  of 
New  Kent  and  James  city  to  his  fon  Wm  ?  And  if 
not,  then,  3d,  Whether  the  appellant  is  entitled 
to  a  moiety  of  them  under  the  refiduary  claufe  of 
his  father's  will  i 


Allen. 
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Harn/bn,  The  firft  point  hiving  been  fully  confidered   in 

7[f  Proudfit  vs.  Murray^   i  Cally  394,  was  bat  flight* 


Allen. 


ly  mentioned  by  the  appellants  counfel;  but  it 
may  not  be  amifs  to  make  a  few  obftrvations  on  it, 
in  order  to  (hew  my  entire  concurrence  in  the 
principle  eftablifhed  in  that  tale.  The  pofi- 
tion  contended  for  by  the  appellants  counfel  is, 
that  the  aft  of  1789  having  declared,  that  wlien- 
fpcverone  law,  which  fliall  have  repealtJ  ai:oiher 
ihall  be  ilfelf  repealed,  the  former  law  fliall  not 
be  revived,  without  exprefs  words  to  that  cffe6l; 
and,  therefore,  as  the  aCl  of  1785  had  been  repeal- 
ed by  the  aft  of  the  8th  of  December  1 792,  it  was 
not  revived  by  that  of  the  <oth  of  the  fame  month ; 
but,  there  being  no  ftatute  in  the  way,  the 
common  law  rule  of  primogeniture  was  reftored. 
This  argument,  however,  involves  its  own  deftruc* 
tion;  becaufeif  thcaftof  1785  was  not  rcfufcitated 
by  that  of  the  20th  of  December  1792,  no  more 
could  the  rule  of  primogeniture*  for  that  had  been 
as  completely  abrogated  by  the  aft  of  1785,  a9  the 
latter  was  by  the  aft  of  the  8th  of  December,  Be- 
fides  it  may  be  a  queftion  whether  thofe  parts  of 
the  aft  of  1785,  which  w«rc  re-ena6\ed  into  that 
of  the  8th  of  December,  were  repealed  by  the  lat- 
ter, (ince  the  will  of  the  Legiflature  remained  the 
fame.  But  be  that  as  it  may,  furely  that  conftruc^ 
tion  would  be  a  ftrange  one,  which  fhould  allow 
that  the  repealing  claufe  of  the  aft  of  8th  of  De- 
cember fhould  alone  continue  in  force,  whilft  the 
operation  of  every  other  part  was  fufpended,  by 
that  of  the  20th.  It  would  certainly  be  fairer  to 
fay  that  the  operation  of  all,  or  none,  of  it  was 
poftponed.  Again,  it  is  a  rule  that  all  ftatutes  on 
the  fame  fubjeft,  fhould  be  taken  as  one  law;  and 
conflruing  the  afts  of  the  8th  and  20th  of  Decem- 
ber, by  that  rule,  the  fufpending  aft  mufl  be  con- 
fidered  as  annexed  to  the  other,  immediately  after 
the  repealing  claufe:  In  which  cafe,  the  aft  of 
the  8th  of  December  will  not  operate  at  all,  until 
the  expiration  of  the  fufpending  aft  ;  and  confe- 
quently,    the  aft  of  1785  will  continue  in  force. 
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until  the  ift  of  Odlobcr  1793.     This  conftru6\ion       Hi,riron, 
fupports  the  evident  will  of  the  Leg'iflature,    and  *^' 

puts  an  end  to  the  difcuflion  on  the  firft  head.  .   ^*^^'  ^ 

With  refpe6l  to  the  fecond  point :  The  Neck 
of  Land  tracl  did  not  pafi  by  the  will  of  John ; 
becaufe  it  was  purchafed  by  him  after  the  making 
of  his  will,  and  both  the  will  and  purchafe  were 
made  prior  to  the  palfin;^  of  the  acl  of  1785,  and 
therefore  could  not  be  a  fleeted  by  the  fubfequent 
provifion  of  that  a6l,  enabling  the  teftator  todifpofe 
of  all  the  lands  which  he  has,  or  may  have,  at  the 
time  of  his  death.  But  that  circumilance  does  not 
alter  the  cafe;  becaufe  the  rights  of  the  parties  to 
this  fuit  will  be  the  fame,  whether  William  AUea 
the  father  took  them  by  defcent,  or  purchafe,  from 
his  fon  John.  The  queltion  then  is,  whether  they 
pafled  by  the  will  of  the  father?  The  aft  of  1785 
only  gives  a  power  to  devife  after  acquired  lands, 
leaving  it  tothedifcrt^ion  of  the  teftator  to  difpoCe 
of  them  ornot:  Confequently,  in  order  to  produce 
that  effeft,  there  mull  be  fomething  indicating  an 
intention  to  exercife  the  power.  But,  in  the  pr^- 
fcnt  cafe,  the  teftator  could  not  have  intended  to 
devife  to  his  fon  John  thofe  lands,  which  he  was 
to  acquire  from  himfelf,  by  deftent.  Such  an  idea 
•was  too  abfurd  to  have  entered  into  the  head  of 
any  man  in  his  fenfes.  Of  courfe  the  after  pur- 
chafed  lands  did  not  pafs  by  the  will  of  the  father. 

With  refpeft  to  the  third  point :  It  is  extreme- 
ly clear  that  this  moiety  did  not  pafs  under  the  re- 
iiduary  claufe  of  the  father's  will;  becaufe  that 
•was  intended  to  pafs  only  what  was  not  given  be- 
fore; but  this  moiety  was  expreilly  given  to  Joha^ 
and  therefore  could  not  be  comprehended  under 
the  refiduary  claufe.  The  confequence  is,  that, 
as  the  devife  to  John  failed  by  his  death  in  the 
lifetime  of  the  teftator,  this  moiety  delcended  oji 
the  female  plaintiffs  and  the  defendant,  as  the  heirs 
of  the  father. 
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I  am  therefore  of  opinion  that  the  decree  of  the 
Court  of  Chancery  is  right;  and  ought  to  be  affirm* 
ed. 

PENDLETON  Prefident.  We  have  to  la- 
ment that  the  court  it  fo  thin,  on  the  decifion  of  a 
queftion  fo  important  to  the  parties,  and  the  com- 
munity, as  well,  becaufe  we  are  deprived  of  the 
able  advice  and  affiftance  of  two  of  our  worthy 
brethren,  as  becaufe,  if  they  had  accorded  with 
us,  it  would  have  given  additional  fan£lion  to  the 
precedent:  On  which  account,  we  (hould  certain- 
ly have  forborne  to  hear  the  caufe,  if  we  had  not 
been  informed,  that  the  Judge  who  is  abfent  (as 
well  as  him  who  is  prefent)  would  have  retired 
from  the  difcuflion.  We  have,  however,  this 
confolation,  that  ^^e  all  agree  in  opinion,  and  in- 
deed have  had  very  little  doubt  upon  the  c^uelliun. 

The  cafe  is  (hortly  this,  William  Allen  by  his 
will,  dated  Sept.  4th  1789,  having  deviled  fundry 
perfonals  to  different  legatees,  and  leveral  rra6ls 
of  land  to  his  two  fons  John  and  William^  Allen, 
devifes  ^^  all  the  reft  and  refidue  of  his  eftate  of 
what  nature  or  kind  foever,  to  his  two  fons,  to  he 
equally  divided  between  them,  '*  and  appointed 
them  his  executors.  He  lived 'til  July  1793  :  and 
in  the  mean  time  his  fon  John  died  without  iffue; 
by  which  a  confiderable  eftate  confifting  of  the  lands, 
the  fubjeft  of  the  prefent  controverfy,  (called 
n$ck  of  land  and  Robinsons  quarter  J  and  a  number 
of  (laves,  came  to  Wm.  the  father,  whether  by 
his  fons  will,  or  as  heir  at  law,  is  immaterial. 
It  is  admitted  that  the  flaves  and  perfonals  were 
comprehended  in  the  refiduary  claufe  in  the  far- 
thers will,  fo  as  to  give  the  fon  Wm.  a  moiety 
thereof;  but,  as  to  the  lands,  it  is  infifted,  that 
they  did  not  pafs  by  that  claufe,  but  defcended  to 
the  teftators  heirs  at  law ;  and  fuch  being  the  chan- 
cellors decree,  the  appeal  brings  that  queftion  be- 
fore this  court.  For,  as  to  the  feveral  eftates  de* 
vifed  to  Johni  it  is  agreed  the  bequefts  became  lapf* 
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cd  by  hU  death  in  his  falhert  lifetime ;  md  the 
c^atc  was  diftributable  to  the  relators  heirs.  The 
rule  in  England  is  that,  as  tr>  lands,  a  tetfalor  is 
fuppofed  to  fpeak  at  the  date  of  his  will,  and 
therefore  aliho  he  (hall  devife  all  the  lands  which 
he  may  have  at  hit  death,  any  lands  which  he  may 
acquire  after  the  date  of  his  will  do  not  pafs,  but 
defcend  to  his  heirs ;  but  that  as  to  perfonals  he  is 
fuppofed  to  fpeak  at  the  time  of  his  death,  and  a 
general  refiduary  devife  will  comprehend  all  his  per- 
fonals, without  inquiry  when  they  were  acquired. 
There  was  much  labour  kt  the  bar  to  (hew  from 
what  fources  this  didindion  was  derived,  which 
appears  to  me  not  material.  If  it  was  fo,  my  im- 
preffions  are  that  the  diftin(5lion  proceeded  from  the 
nature  of  the  property.  Lands  are  viiible  and  du- 
rable, and  their  acqailition  being  by  written  con- 
veyance, no  difficulty  occurs  in  afcertaining  the 
time  it  takes  place.  Befules  being  valuable,  they 
were  on  the  Englilh  policy,  conlidercdas  a  natural 
fund  for  the  heir;  and  that  after  purchafes  were  not 
meant  to  be  comprehended  in  a  general  devife.  The 
rule  being  eftabli(hed,  when,  in  Bockcnbams  cafe, 
there  was  a  devife  of  all  the  lands  he  then  had,  or 
should  havft,  at  his  death,  there  was  great  labour 
to  make  the  rule  bear  upon  that  cafe,  from  the 
word  having  in  the  ftatute  of  wills,  and  other  ob- 
fervations;  out  the  decifibn  applied  the  rule  to  that 
cafe. 

On  the  other  hand  petfonals  were,  when  the 
rule  was  eftabli(hed,  of  incon(iderable  value ;  in 
their  nature  peri(hable,  and  mutable ;  the  proper- 
ty transfered  by  mere  change  of  polTeiTion,  with- 
out written  conveyances,  and  in  fecret,  render- 
ing it  difficulti  if  not  impolTible,  to  afcertain  the 
time  of  iti  acquifition,  whether  prior,  or  fubfe- 
quent,  to  the  date  of  the  will.  It  was  on  this 
tranfient  nature  of  perfonals,  that  another  com- 
mon law  rule  prevailed,  forbidding  a  divilion  of 
intere(ts  in  them,  which  was  permitted  in  the 
cafe  of  real  edate.  A  donation  for  an  hourpafTed 
the  whole  property,  not  allowing  any  remainders. 
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or  revcrfions  to  operate.  But  whatever  was  th^ 
fource  of  its  foundation,  the  rule  as  it  came  to  u$ 
from  England,  was  well  underftood,  and  eftabiifti- 
ed  the  dillinAion  I  Arlt  Hated,  that,  as  to  lands, 
the  teftator  fpeaks  at  the  date  of  his  will,  ana, 
as  to  perfonals,  at  his  death. 

It  is  certainly  true  that  the  revolution  produc- 
ed a  great  change  in  our  fyftem,  but  not  fo  broad 
as  was  contended  for  by  Mn  Wickham,  fo  as  to 
put  all  transfers  of  property,  whether  real  or  per- 
lonal  upon  the  fame  ground.  The  change  was 
•principally  confined  to  the  cafe  of  defcents  and 
difiributions;  a  difference  being  ftillpreferved  in  the 
difpofition  of  property,  either  by  deed  in  ihe  per- 
fons  lifetime,  or  by  will.  Lands  can  only  pafs  by  a 
particular  mode  of  conveyance  ;  personals  ft  ill  by 
mere  tranfmutation  of  pofle/Iion  :  Lands  pafs  on- 
ly by  a  will  in  writing,  fubfcribed  by  two  witncf- 
fes,  or  written  by  the  teftator ;  personals  may  be 
difpofed  of  by  any  will,  written  or  nuncupative: 
And,  if  the  diffufive  fpirit  of  the  law  tf  defcents  bo 
recurred  to,  fettiig  afide  the  rights  of  primogeni- 
ture, and  calling  to  the  fucceflion  all  who  arc  in 
equal  degree  of  kindred,  it  will  feem  to  oppt.fe 
Mr.  Wickhams  dodlrine,  by  letting  in  thofe  collec- 
tive heirs,  inftead  of  giving  the  eftate  to  a  particu- 
lar reiiduary  legatee;  a  fpirit  which  alfodiclatcd  the 
abolition  of  all  eftates  tail,  in  order  to  extend  the 
power  of  alienation,  and,  in  cafe  of  defccnts,  to 
bring  all  our  lands  within  the  operation  of  the  new 
fyftem. 

Having  made  thefe  general  preliminary  obferva* 
lions,  I  proceed  to  confider  what  the  Legiflkturo 
have  direfted  in  the  cafe  under  confideration^  The 
words  of  the  claufe  are,  *•  That  every  perfcn  aged 
*'  21  years  or  upwards,  being  of  iound  mind,  an4 
^^  not  a  married  woman  (hall  have  power  at  bit 
**  will  and  pleafure,  by  laft  will  and  teftt- 
*'  ment  in  writing,  to  devife  all  the  eftate^ 
^  right,    title  and  interefti    in    pofleiTiOQi     r«*> 
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"erfion,    or  remainder,  whichht  batbj  or  at  the         Allen, 
^  time  ofbis  death  shall  have  qU  in,  or  to  lands,  te-       „  '^' 


**nemcnts  or  dereditamenta,  or  annuities,  or  rents 
*'  chargedupon,  or  iffuingaut  of  them.'*     With  ref. 
pe6l  to  the  prefcnt  will,  it  was  truly  obferved  to 
be  very  ablurd  to  fuppofe  i.iat  the  teftator  meant 
to  devife  to  John  and  VVilliam  lands  which  would 
come  to  him  from  John  by  his  death.     A  full  proof 
that  he  did  not  meau  to  comprehend  them  in  his 
refiduar)'  devife  :     And  fiuce  the  intention  of  the 
teftator  is  to  be  the  governing  principle  of  conilruc- 
tion,  it  might  be  fufficieut  upon    that  ground   to 
affirm  the  Chancellors  decree,  in  the  prelent  cafe. 
But  to   fettle  the  queftion  in  cafes  where  that  ob* 
jeiSlion  may  not  occur,  the  court  proceeded  to  con- 
fider  it  as  a  general  qutilion.     if  the  Legiflaturc' 
had  intended  to  abolilh  wholly  the  diliin6lion  in 
England,  they  would  certainly  have  dec  ared  that 
every  teftator  ftiould  be  confidered  as  fpeakingJn 
his  ^vill  at  the  time  of  his  death,  as  well  reipeft- 
ing  his  real,  as  his  perfonal  elate;    and  thus  have 
put  an  end  to  all  controverfy   about  it :     Ihfte.id 
of  which,  they  have  only  varied  the   rule  as  to 
lands,  sub   modo^    that  is,    by  giving  teftators   a 
pQisier  which  they  may  exercife  or  not,    at  their 
will  and  pleafure,  to  difpofe  of  their  after  purchaf* 
ed  lands  ;    meaning,  as  it  appears  to  me,  to  meet 
the    defire   in    Brockcnham^s ^  cafe,    where  a  man 
fliall  devife  all  the  lands  which  he  fhail  have  at  his 
death  ;  but  not  further  interfering  with  the  rule  : 
And    to  me   it   feems   to   have  bten   done    with 
great   propriety;    fince  fuch   an  extenfive   claufe 
(hews  »he  teftitor  to  have  contemplated  any  afcer 
purchafed  lands  he  may  acquire,    and  that    they 
fhal!  pafs  to  his  devifee ;    whereas,    without  fucti 
claufe,    he  will  appear  to  have  had  in  view  only 
his  prefent  pofleflions,  leaving  future  acquifttions 
to  future  provilion,  or  to   the  difpofiiioA   of  the 
law  :     And  therefore  where  the  power  given  by 
the  a(5l  is  not  exercifed  by  fuch  a  ckufe,  as  is  the 
prefent  cafe,  the  rule  operates,  and  after  purchaf* 
ed  lands  will  defcend  to  the  heir  at  law*     it  fol- 
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lows  that  I  am  of  opinion,  with  the  other  judger^ 
that  the  decree  ought  to  be  affirmed. 

WATSON, 

agaimt 
POWELL, 

mat  word  TN  ejeftment  brought  by  Watfon  agajnft  th« 
p?f«  a  fte  ina  X  Powell  s,  the  jury  found  a  fpecitl  verdi6t  ftat^ 
will.  ing.     That  Levi  W  atfon  being  on  the  day  of 

anno  dQmini  1776,  feized  in  hia  demefne  as 
of  fee  in  thirteen  acres  of  land  being  the  premifes 
in  the  declaration  mentioned  and  of  no  other  vifible 
property  or  eftate  did  on  the  day  and  year  aforefaid 
duly  make  and  publifli  his  laft  will  and  teftament  in 
writings  the  material  parts  of  which  are  as  follows. 
•<  I  Levi  Watfon,  have  thought  it  fuitable  to  fet- 
•*  tie  thefe  my  affairs  on  this  fide  the  grave,  and 
*•  all  this  ray  temporal  cstatCy  which  it  hath  pleaf- 
**  ed  God  to  endow  me  with,  which  I  will  and  rc- 
•^  quire  to  be  in  manner  and  form  following.  I 
**  give  ray  foul  to  God  &c.  and  all  my  juft  and  law» 
•*  fuldebts  to  be  difcharged  in  a  legal  manner  &€• 
**  idly^  I  give  and  bequeath  unto  my  sister  Rosy 
**  Watson  I  ^  acres  of  land  adjoining  the  place  call* 
^  ed  Bell'baven^  to  ber^  and  £  %  iSy  '^^' ''  dtic 
^^  for  the  rent  of  the  thirteen  acresy  and  £6  120, 
^^^  in  the  bands  of  Thomas  Addis on^  and  I  do  ap- 
**  point  my  brother  in  law  Churchill  Ames  for  to 
*'  be  my  whole  executor,  to  this  my  laft  will  and 
**  teftament.  In  teftimony  whereof  I  have  here* 
**  unto  fet  my  hand  and  affixed  my  feal,  this  *oth 
**  day  of  September  1776.**  That  the  teftator 
died  in  1778,  without  iffue,  leaving  William  Wat- 
f«»n  his  brother  and  heir  at  law*  That  the  faid 
William  Watfon  alfodied  the  fame  year,  inteftate, 
leaving  the  plaintiff,  his  fon,  and  heir  at  law* 
That  the  faid  Rofy  Watfon  entered  on  the  lands, 
fcy  vn  tue  of  the  faid  will,  and  was  feized  as  the 
law  requires.  That  flie  married  Littleton  Addi- 
fon,  and  together  with  him  conveyed  the  faid 
lands,  on  the  a6th  day  o^  March  178a,  to  Undep. 
V  V 
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WIU  That  (he  died  in  1795.  That  Underbill  coa-       Watfon, 
veyed  to  ilenry,  who  devifed  it  to  Sufanna  t.*cn*  •^■'"' 

ry,  who  intermarried  with  Stratten ;    and   with      ^^'^^'^^\ 
him  conveyed  to  James  Powell,  who  devifed  it  to 
the  defendants.     The  DiftrnSl  Court  gave  judg- 
ment for  the  defendants;  and  the  plaintiff  obtain* 
ed  a  writ  of  fuperfedeas  thereto  from  this  court. 

^ALL  for  the  plaintiff  contended  that  thedevife 
to  Roly  Watfon,  carried  only  an  eftate  for  life; 
that  the  rtverlion,  after  her  death>  defcended  on 
William  Watfon  the  heir  at  fa  w;  and  tbdt  the  plain- 
tiff claiming  under  him,  became  entitled  to  the 
land,  on  the  death  of  the  devifee  for  life. 

George  K.  Taylor  for  the  defendant  infifted 
that  the  queiUon  was  completely  decidtd  by  the 
cafes  of  Kennon  vs.  M^Koberts^  1  Wash.  96,  and 
Davis  vs.  Alillar^  I  Call^  127:  Particularly  the 
latter,  in  which  it  was  held,  that  the  word  estate 
might  be  taken  from  the  preamble,  or  other  parts 
of  the  will,  and  united  to  the  dcvife,  lo  as  to  con« 
vty  a  fee. 

Cur.  adv.  vult* 

PENDLETi^N  Prcfident  delivered  the  rcfolu- 
tion  of  the  court  as  follows ; 

This  was  an  ejfflment  brought  in  the  Diflrift 
Court  of  Accomack,  by  Watlon  againll  Powell, 
for  13  acres  of  land,  in  that  county;  in  which  there 
is  a  fpecial  verdidl,  dating  that  Levi  Witfcn  be- 
ing feized  in  fee  of  the  lands  in  queilion,  and  hav- 
ing no  other  vifiblc  property,  niade  his  uilK  in 
1776 ;  wherein,  after  declaring  in  the  pff  amble, 
that  he  thought  it  fuitable  to  fettle  his  affairs  and 
all  this  his  temporal  eftate,  which  he  wills  and  re- 
quires (hall  be  in  manner  following:  He  devife* 
the  land  in  queftion,  with  two  fmall  fnms  of  money, 
to  his  filler  Rofy  Watfon,  and  made  no  other  be* 
queft.     l*hat  he  died  without  iflue,  and  the  plaia- 
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Powell, 


Watfon,        tiff  is  his  nephew  and  heir  at  law.     That  Rofy 
i'^\x  Watfon  J  the  devifee,  interniarried  with  Littleton 

Addifon,  ai>d  with  her  hufbtnd,  by  deed  in  1782^ 
conveyed  the  land  to  Amos  Underhill,  under  whonf¥ 
the  defendant  claims.  Upon  this  verdi£l  the 
Dil)ri6l  Court  gave  judgment  for  the  defendants, 
and  to  thai  judgment  there  is  a  fuperfedeas. 

Altho  there  are  no  words  of  limitation  in  the 
devife,  yet  it  has  been  decided  in  this  court^  con* 
fbrmabiy  to  modem  decifions  in  England,  that  the 
word  estate  in  the  preamble,  fliall  be  incorporated 
in  the  devife,  and  pafe  a  fee.  In  Kennon  vs,  A/^* 
Robert^  I  delivered  my  opinion  fully  on  this  point, 
the  other  judges  fufpended  theirs,  as  unneceffary, 
all  concurring  in  opinion  that  the  reiiduary  claufe, 
in  that  will,  did  not  comprehend  the  reverfions,  if 
there  were  any;  but  fubfequent  judgments  have 
eontirmed  the  opinion  I  then  delivered,  on  the 
point ;  which  b  confidered  as  fettled ;  and  on  that 
ground,  there  is  no  error  in  the  judgment. 

We  difcover  an  apparent  defe6l  in  the  defend- 
ants title,  as  Rofy  Mddifon  does  not  appear  to  have 
be^n  piivily  examined;  This  however,  may  not  be 
real  (fiT^re  theclerk^a  certificate  of  the  probat  is  not 
anneardto  the  deed;)  but  whether  fo,  or  not,  is  of 
no  impertance,  upon  this  verdiA,  as  the  leflbr  of 
the  plaintiff,  who  muft  recover  upon  the  ftrength 
of  his  own  title,  is  not  ftated  to  be  heir  at  law,  to 
Rofy;  who,  for  any  tiling  which  appears  to  the 
contrary,  may  have  left  children.  Upon  the  whole 
the  judgment  is  affirmed. 


OF    THE    YEAR    1802. 
ROSS     again/i     OVERTON. 

1^  H  E  Overton's  brought  debt  againft  Rof«, 
upon  an  arbitration  bond^  and  declared  for 
/^6ooo,  on  a  bond  dated  the  25th  d.iy  of  ■  in 
the  year  1784,  and  conditioned  for  the  performance 
of  an  award,  concerning  the  payment  of  the  rent 
and  putting  forae  improvements  on  a  trad  of  land, 
n^erchant  mill  and  filhery  of  the  phintiiTs,  which 
bad  been  leafed  to  Rofa,  fo  as  the  award  was  made 
ready  to  be  delivered  to -the  parties  on,  or  before, 
the  15th  day  of  of  June  thence  next  enfuing.  The 
declaration  Uates  an  award,  as  follows: 

**  Bonds  having  been  entered  into  by  Elizabeth 
**  Overton  and  Richard  Overton  ot  the  one  part, 
*'  and  David  Kofs  of  the  other  part,  dated  the  ^zd 
"  day  of  May  1784,  whertby  tiie  fi«id  parties  bind 
*^  themfelves  mutually  to  abide  by  and  perform  the 
*'  award  and  arbitrament  of  Jofeph  Jones,  James 
"  Madifon  and  Henry  Tazewell,  Efqrs;  arbitra- 
*'  tors,  indifferently  chofen  by  them  of  and  con- 
'*  cerning  a  controverfy  fubftlling  between  them 
**  relative  to  a  leafe  or  agreement  made  and  enter- 
*^  ed  into  the  24th  day  ol  Auguft  1783,  between 
*^  Richard  Morris  on  behalf  of  the  laid  Elizabeth 
"  and  Richard  Overton,  and  the  laid  David  Rofs, 
**  rerpc6ling  a  tra6l  of  land,  a  merchant  mill,  filh- 
**  erj  &c.  adjoining  the  city  of  Richmond,  as  is 
"  particularly  fpccified  in  tiie  faid  leafe  or  agree- 
**  ment,  lb  as  the  award  be  made  and  given  up  in 
"  writing,  under  their  hands  and  feals,  on  or  be- 
**  fore  the  the  15th  day  of  June  next  enfuing,  the 
''  date  of  the  faid  bond.  We,  the  arbitrators  a- 
^  foremen tioned,  have  met  and  confidered  the 
"  leafe  or  agreement  aforefaid,  and  we  find  that  in 
*'  the  faid  leaf*  or  agreement  the  following  ftipu- 
*'  lations  are  contained.  After  the  faifd  Rofs  ac*^ 
*'  cepts  of  a  leafe  of  che  land,  adjoining  Richmond, 
**  a  grift  mill  thereon,  canal,  filhery  &c.  and  all 
^  other  advantages  and  conveniences  of  what  kind 
**  Ibever  attendant  thereon,  he  covenants  as  f^l- 
^  lows.     That  he  will  make  the  improvtmcnu 
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Variance  be- 
tween the  a. lie 
of  tut  bobd 
declared  on, 
ana  that  recit- 
ed in  the  a- 
ward  j'notfut- 
alif  theyu^,.ce 
in  every  oth* 
er  paiticular  y 
thu  IS  to  Tayi 
il  the  bond  ac- 
claied  on  have 
the  month 
biank,an  1  il'.i; 
award  iccit^i 
the  moniiJj  it 
will  not  .)c  i  i- 
taiittiicboi.is 
agiec  in  ot'i-.r 
rctpccls. 

O.  lea.Vd  a 
mill  &  pic  mi- 
les to  R  i  *vho 
covcnanttri   to 
leave  it  m  rtf- 
pair.  Tlieinill 
duiing  the 
Icuic  IS  carried 
ot\  by  ice,  K. 
It    bound   lo 
pay  the  icncs^ 
and  perform 
the  covenants 
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**  herein  after  named,  to  wit,  a  convenient  bake- 
"  houfe,  two  ftories  high,  witii  three  ovens,  a 
"  miller'rf  houfe,  3X  by  i6,  one  ftorv  hi^h  wiih 
*^  twochimneyt  of  ftone  or  brick,  lathM  and  plaif- 
*'  terM,  and  finifhed  in  a  workmanlike  manner,  a 
"  kitchen,  i6  by  i6,  with  a  (lone  or  brick  cbim- 
•'  ney,  a  ftable  of  convenient  fize,  and  alfo  a  coo- 
•*  pers  (hop :  Ihat  he  will  open  the  canal,  extend 
*'  and  improve  it,  fo  as  to  admit  a  plentiful  fupply 
"  of  water,  as  far  as  the  fiuiation  and  plan  of  the 
**  faid  mill  will  admit  with  convenience,  to  pay 
♦'  taxes,  and  to  deliver  the  faid  miil,  together 
"  with  the  improvements  aforefaid  at  the  expira- 
**  tion  of  the  faid  term  of  fcven  yean,  in  proper 
^'  tenantable  repair.  It  appears  by  the  adniif- 
"  fion  of  euch  party,  that  in  January  1784,  by  an 
"  extraordinary  and  uiiexpe6led  movement  of  the 
**  ice,  the  mill  houfe  was  entirely  demoliflied, 
**  and  the  faid  Rofs  had  it  not  in  his  power  topre- 
**  vent  the  fame.  In  purfuance  of  the  fubmi/Hoo 
*'  aforefaid,  we  the  faid  Jofeph  Jones,  James  Ma- 
**  dion  and  Henry  Tazewell,  do  award  and  deter- 
*•  mine  that  the  faid  David  Rofs  (hall  pay  the  rents 
**  referved  in  the  faid  leafe  or  agreement,  notwith- 
**  (landing  the  accident  aforefaid,  and  that  the  faid 
**  David  Rofs  fliall  comply  with  and  perform  the 
**  other  covenants  contained  in  the  faid  leafe." 
Pleas  conditions  performed;  and  no  avjordz  IfTue 
on  both  ;  and  then  the  record,  after  ftating  that 
the  jury  were  fworn,  proceeds  thus  : 

*'  The  declaration  on  which  the  faidi(rues  were 
"  joihed,  ftated  the  date  of  the  bond  to  be  the  «5th 

"  day  of 1784;  and  after  the  jury  were  fwom 

to  try  the  faid  ilTues,  the  counfel  for  the  plaintifF 
"  wilh  the  affent  of  the  defendant's  counfel,  a-» 
*'  mended  the  faid  date,  at  the  bar,  fo  as  to  be  the 
*^  a2d  day  of  May  1784;  but  the  counfel  for  the 
"  plaintiffs,  having  thereupon  fugge(ted  that  the 
**  amendment  was  made  thro  miflake,  moved  that 
^^  the  date  of  the  faid  bond  (hould  be  reftored  to 
**  what  it  originally  was,  when  the  jury  were  fworm 
"  to  wit,  the  ajth  day  of-^—  1764;  which  moti- 
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**  on  was  oppofed  by  the  defendanU  counfel,  tut 
**  granted  by  the  court.** 

Verdi£l  for  the  plaintifis  upon  both  ifities;  and 
the  defendant  moved  to  arrett  the  judgment: 

I  ft  Becaufe  no  date  to  the  writing  obligatory  in 
the  proceedings  mentioned  it  fet  forth  in  the  de- 
claration, the  month  in  which  it  was  executed  not 
being  therein  ftated.  id,  For  that  the  award  ap* 
pears  on  the  face  of  it  to  have  been  made  on  a  dif- 
ferent obligation  from  the  one  declared  on.  3d, 
For  that  the  breach  of  the  condition  of  the  writing 
obligatory  in  the  proceedings  mentioned,  is  not  fet 
forth  with  fufficient  certainty. 

The  Dittrift  Court  entered  Judgment  for  the 
plaintiffi^  and  Rofs  appealed  to  this  court. 

Hay  for  the  appellant.  There  is  a  variance  be- 
tween the  bond  declared  on,  and  that  recited  in  the 
award:  For  the  declaration  ftates  the  date  as  of 
the  t5tb  day  of  1784,  and  the  award  as  of 

the  aid  day  of  May  1784.  This  mifrecital  is  fa- 
tal. Turner ^%  Moffet^  'xWath.^U  For  the  de- 
claration ftatcs  the  breach  in  not  performing  an 
award  made  upon  another  bond,  than  that  dated 
in  the  declaration:  Which  latter,  according  to 
this  record,  is  not  alledged  to  be  violated. 

Duval  on  the  fame  fide.  The  award  ftatee 
the  fa61s;  and  it  is  evident,  that  the  arbitrators 
have  drawn  an  inference,  from  thofe  fadls,  erro- 
neous  in  point  of  law.  For  the  injury  done  to 
the  premifes  was  owing  to  the  a6\  of  God,  which 
excufed  the  covenant.  Thus  if  a  houfe  fall  by 
tempeft,  it  is  not  wafte  in  the  tenant.  So  if  there 
be  a  contradl  for  the  purchafc  of  a  houfe,  which 
u  burnt  before  a  conveyance,  the  purchafer  will 
not  be  bound  to  pay  the  purchafe  money.  Stent  v% 
Bailis^  Z  Eq.  CMS*  ah.  689/  and  there  are  various 
inftances  where  it  has  been  held  that   inevitable 
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accidents  will  excule  the  tenant^  i  Term  rcfi.  70K 
33-  It  is  like  the  cafe  of  a  common  cairt<:r,  wi.o, 
mough  generally  held  to  Itand  infurer,  is  )tt  ex- 
culca  by  the  act  of  God.  1  Term  rep.  lu.  2  t^j 
arbiiVators>  therefore,  were  clearly  miliaten  \\\ 
their  inference  from  the  fa6ls  ;  and  the  court  niuy 
relieve  againft  it.  Jerdonc  vi  Holt^  in  this 
court* 

WiCKHAM  on  the  fame  fide.  Th«  court  may 
CorreCl  the  error  in  the  opinion  of  the  arbiirators, 
as  it  appears  from  the  face  of  the  award,  i  Wash. 
158,  The  lum  awarded  is  affefled  upon  all  the 
covenants,  and  not  for  the  rent  only. 

Call  contra.  Th«  recital  in  the  award  of 
the  date  of  the  bond  does  not  vitiate-  i*  Becaulc 
h  is  true:  lor  the  defendant  dbes  not  fhcw  any 
other  bond  ;  and  therefore  it  mull,  neceflarily, 
apply  to  this,  as  the  court  will  notprefumc  any 
other*  2.  Becaufe  the  fubftance  of  the  bond  and 
^ward  agree;  which  proves  the  reference  was  to 
this  very  bond,  and  to  no  othert  And  it  is  enough 
if  by  reference  it  can  be  afcertained,  Deane\%  Cuu' 
lijfe^  in  this  court.  M.  S.  The  names  of  the 
parties,  the  fums,  and  the  principal  matters  of  the 
bond  appear  in  the  award  ;  which  iiifficitfntly  iden- 
tifies the  bond  refered  to.  3.  Becaufe  the  arbi- 
irators  have  found  the  true  date  of  making  a  bond, 
which  bore  an  uncertain  date  :  thus  rendering  that 
certain,  which  was  uncertain  before :  And  they, 
clearly,  had  a  power  to  do  fo.  For  arbitrators 
may  find  the  true  date)  in  the  fame  manner  as  a 
jury  ;  who  an;  not  bound  down  to  the  date  expref- 
fed  in  the  inftrument,  but  may  find  the  actual  date; 
which  is  the  day  of  the  delivery.  For  where  ever 
the  date  is  uncertain,  void,  or  omitted,  it  niay  be 
fupplied  by  pleading,  or  finding,  I  Lord  Raym. 
33S1  6  mod.  244.  %  Co.  4  Goddards  case*  i  NeU. 
ab,  388.  4.  Becaufe  there  is  no  repugnancy,  be- 
tween the  date  exprefled  in  the  bond,  and  that 
recited  in  the  award*     For  it  flates  that  the  bond 
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wr»s  (iated^  and  not  t^at  it  bore  date^  on  the  lad 
of  May  1784:  But  ft  is  the  delivery  which  con- 
ftitutcs  the  dare,  and  not  the  erpreflion  in  the  bond: 
So  that  the  dace  is  independant  of  the  words;  and 
therefore  as  it  is  iublUntive  fa£l  it  may  be  foand^ 
without  affailinoj  the  bond  itielf.  Confequently 
the  llatiiig  tne  adual  date,  did  not  produce  any 
inconfillency.  5.  Becaute,  in  cafe^  of  tiiis  kind, 
the  qucllioa  is  not  when  the  deed  va  g  made, 
but  whether  the  party  a<5\ually  did  make  it?  2  G7. 
4,  Goddards  case.  6.  Becaufe  the  bond  heart  dato 
in  1784  i  and  the  arbitrators  merely  add  the  time 
of  the  year:  So  that  they  cannot  be  faid  to  niiC- 
recite  ;  fur  the  year,  which  is  all  the  date  contain* 
ed  in  the  bond,  is  truly  recited;  and  the  addition 
of  the  month  will  not  prejudice  ;  becaufe  it  com* 
ports  with  the  bond,  and  does  not  produce  a  va- 
riance :  NWhich  is  the  only  ground  upon  which 
mifrecitals  are  held  to  vitiate.  7.  Becaufe  the 
pleas  admit  the  award.  For  the  plea  of  conditions 
performed  goes  to  the  award  ftated  in  the  declara- 
tion ;  becauie,  when  he  fays  he  has  performed 
the  conditions  of  the  bond,  he  virtually  affirms, 
that  he  has  performed  the  award,  which  is  alledgect 
to  proceed  iVom  it*  The  fame  obfervation  applies 
t9  the  other  plea,  of  n^  sucb  amfard  zs  that  ttated 
in  the  declaration.  For,  there,  the  plea  goes  to 
the  award,  which  is  alledged,  expreflly:  After 
which,  it  is  too  late  to  obje6t  a  variance  between 
th:»t,  and  the  bond,  Huiiardvu  BlovtyZni  Bro^n 
vs  Ross  J  M.  S,  in  this  court.  In  this  refpedl  it 
differs  from  Turner  vs  Moiety  %  Wasb.  71 :  Be- 
caufe, there  was  no  fublequent  plea,  oradmiflion 
of  the  fad  in  that  cafe*  8  Becaufe  it  has  been  expiefll 
1>  decided,  that  it  does  not  vitiate.  Style  87,  Allen 
87, 1  Ventr.  1B4:  Which  are  conclufive  as  to.bonds: 
and,  therefore,  even  if  Turner  vs  Moffet  is  to 
prevail  in  cafes  of  reference,  ftill,  in  the  cafe  of  a 
b')nd,  the  award  will  not  be  avoided,  by  fuch  a 
milrecital  as  this* 
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^v/*'  The  defendant   was  bound 'to  pay  the  rents, 

Ovcrtca.       *"^  perform  the   covenants,  notwithftanding  the 
^.  \     -      act  of  providence. 

A  dxftin6lion  has  been  fometimes,  taken,  be- 
tween a  cafe,  v/here  the  foil  itfelf  is  carried  awayj 
and  where  the  buildings  and  conveniences  are  def- 
troycd,  but  the  foil  is  left.  In  the  former  cafe  the  rent 
is  faid  not  to  be  demandabki  (as  no  aft  of  the  te- 
nant could  enable  him  to  enjoy  the  property;)  but  in 
the  other  it  is;  Becaufe  the  tenant  ftill  has  the  ufe  of 
the  foil,  and  may  reflore  the  conveniences  with  la- 
bour and  pains.  This  diftinftion  clearly  oper- 
ates in  favour  of  the  appellee  in  the  prefent  cafe; 
becaufe  the  tenant  might  rebuild  the  mill,  and 
be  has  the  benefit  of  the  refidue  of  the  demife. 
Befides,'  the  rule  is  inflexible,  that  wherever 
there  is  an  exprtfs  covenant  to  pay  the  rents,  put 
repairs,  or  reftore  tn  tenantable  order,  there  the 
tenant  is  bound  by  his  covenant,  and  muft  per- 
form it,  at  all  events:  And  the  want  of  enjoy- 
ment is  not  material;  becaufe  a  man  may  cove- 
nant under  feal,  without  a  confideration.  JlUn^ 
X].  2  Sfra.jb^^  ^  Burr.  1638,  i640.  i  Term 
rep.  3 10. 


Nicholas  on  the  fame  fide.  Courts  are  more 
liberal  in  conftruing  awards  now,  than  formerly; 
and  the  fubjeft  matter  plainly  fliews  that  the  a- 
ward,  in  this  cafe,  was  made  upon  the  bond  Hat- 
ed In  the  declaration  ;  for  that  is  certain,  which 
can  be  rendered  fo.  2  Bac.  abr.  218,  and  the  date 
might  be  avered.  The  defendant  cannot  be  re- 
ceived to  object  the  variance  at  this  time.  For 
the  award  is  ftated  in  the  declaration ;  the  plea 
goes  to  it;  and  the  jury  have  found  iu  If  the  de- 
fendant had  chofen  to  have  drawn  the  variance 
into  queflion,  he  ihoald  have  plead  it.  The  cafe 
of  Turner  vs.  Moffet^  1  Wash.  71.  is  not  like  this; 
ift,  becaufe  there  was  no  pl^a  over  in  that  cafe^ 
as  there  is  in  this.     2d»  Becaufe  the  award  ther« 
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contradiAed  a  record.  The  iflue  in  this  cafe  was 
whether  the  award  was  made  in  purfuance  of  the 
bond  declared  on?  And  the  jury  have  found  that 
it  was  ;  which  is  conclufive.  It  is  not  clear  that 
the  court  can  corredl  a  miftike  of  the  arbitrators, 
if  in  fa6l  they  had  drawn  an  erroneous  inference 
in  point  of  law.  The  cafe  of  Jerdon  vs.  Holt^  I 
am  not  acquainted  with;  and  that  of  Ro/syn  Pica' 
santSy*  was  the  cafe  of  a  miftake  in  fa<^s.  But  if 
th«  court  can  malce  fuch  a  corre6lion,  there  is  no 
ground  for  it  in  the  prefent  cafe.  For  the  award 
does  not  ftate  the  fadls  certainly  enough  to  enable 
the  court  to  do  it.  However,  upon  the  roents, 
the  law  is  in  our  favour ;  for  the  exprefs  (lipulati* 
ons  bound  the  defendant  both  at  law^  and  in  equity* 

Randolph  on  the  fame  iide.  The  variance  is 
not  material.  The  old  authorities  are  clearly  fo; 
and  they  are  approved  of  in  Kyd  upon  awards  159, 
The  cafe  of  Turner  vs.  Moffct^  2  Wash,  7 1  does 
not  apply;  becaufe  the  award  there  contradi£led  a 
record  :  whereas  this  is  merely  a  bond,  which  i# 
matter  in  pah  only.  Befides  the  cafe  ajppears  to 
have  paffed  sub  silentio  ;  and  the  jury  here  have 
found  the  fa6l.  The  arbitrators  were  not  mifta* 
ken  in  the  legal  inference.  There  Were  feveral 
other  advantages  befides  the  mills,  as  the  filhery^ 
&c;  which  the  defendant  might  have  enjoyed,  not* 
withftanding  the  icej  and,  therefore,  the  partial 
inconve'iience  ought  not  to  excufe  him.  Befidea 
we  are  in  a  court  of  law,  where  the  legal  cove* 
nants  muft  prevail:  For  equitable  circumftances 
are  of  no  weight  in  the  prefent  adlion.  If  thede« 
feadant  fuppofes  they  are  of  any  avail,  he  muft 
apply  to  a  Court  of  equity.  But  even  there  he 
perhaps  would  not  be  relieved.  For  although  lord 
Northington,  in  Brovfn  vs.  :^tlterj  fpeaks  very 
liberally,  yet  he  hints  fomething  concerning  the 
crofs  adlion  of  the  party,  which  would  not  apply 

here* 

♦  Chancery  Decisions. 
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here.  The  accident  was  a  probable  one,  and  yet 
no  provifion  is  made  for  it;  which  looks  as  if  it  >vas 
not  Gonlidered,  at  the  time,  that  be  wa*  to  be  re* 
lieved. 

Warden  in  reply.  There  is  a  plain  variancf 
between  the  bond  declared  on,  and  that  recited 
by  the  referees;  which  is  i'ufEcient  to  avoid  the  a* 
ward.  The  arbitrators  were  clearly  miftakcn  in 
'  the  inference,  which  they  drew  from  the  fa£l« : 
The  parties  did  not  intend  it,  and  the  law  does 
not  fupport  their  decli:Jlion,  Landlords  law^  222. 
I  Jnst*  ^3.  This  is  a  miftake  which  ought  to  be 
corre6led ;  and  the  court  have  ttve  power  to  do  it. 
Kyd.  aw.  239*. 

W10K.HAM  on  the  fame  fide.     There  wat  a  vari- 
a^xe   between  the  bond  declared  on,  and  that  pro* 
duced  in  evidence.     It  is  not  true   that  you    may 
declare  on  one  bond,  and  give  another  in  evidence^ 
The  difference  is  where  the   declaration  ilaies, 
that  the  bond  Sears  date  on  fuch  a  day,  and  where 
it  ftates  "that  it  is  dated'*'*  on  that  day:     In  the  firft 
cafe  you  may  prove,  and  the  jury  may  find,  a  dif- 
ferent date:     But  not  fo  in   the  latter;    becaufe 
the  plaintiff,  by  ftating  the  date  in  his  declaration^ 
admits  it.     Here  the  award  recites  a  diiUndi  bond, 
from  that  declared  on;    which  is  expresfly  within 
the  cafe  of  Turner  vs  Moffet.     And  it  ought  to  be 
fo;    for  fuppofe  the   arbitrators  had  awarded  on 
matters  not  in  this,  but  another  bond,  ought  their 
awa(;d  to  have  bound  I     The  pleas  do  nut   admit 
the  award  to  have  been  made,  in  purfuanceof  this 
bond :     The   declaration  does  not  fay   fo  j    and 
therefore  the  plea  cannot  be  conllrued  into  an  ad- 
roiflion  of  it.     In   the   cafe  of  Deans  vs  Cunliffe^ 
the  court  had  the  notice  before  them;    and  there- 
fore could  fee  that  the  award  purfucd  the   refer- 
ence.    Under  every  view  then  the  mifrecital  it  an 
incurable  defedl.     But  upon  the  merits,  the  plain- 
tiff is  not  entitled  to  recover*     The  accident  could 
not  have  been    prevented  by  Rofs :     The    cove- 
nants could  not  be  enforced  upon  the  principle  of 
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natural  law;  and  a  court  of  equity  would  relieve 
againft  it,  as  is  clearly  proved  by  the  cafe  of 
Brown  vs  ^ilHr^  AmbL  619.  Befides,  if  th^ 
ftridl  letter  of  the  covenant  is  urged^  we 
may  iaiift,  that  the  plaintiff  covenanted  for 
our  quiet  enjoyment  ag;ainlt  all  interruption 
or  molellation;  which  includes  the  accident^  that, 
has  happened. 

Cur*  aJv.  vub. 

At  the  tequeft  of  Pendleton  Prefident,  Roan^ 
Judge  delivered  the  refolution  of  the  court  at  fol* 
lows* 

In  this  cafe  two  objections  have  been  made  to 
the  judgment  of  the  Diilridl  Court* 

ift,  That  there  is  a  variance  between  the  award 
and  the  bond  of  fubmiflion  dated  in  the  declarati* 
on,  the  former  referring  to  a  bond  dated  the  aid 
of  May  1784,  and  the  declaration,  ftating  the 
bond  in  fuit  to  be  dated  the  25th  of  1784: 

In  fupport  of  this  objedlion  the  counfel  principally 
relied  on  the  cafe  of  Turner  vs  Moffety  in  this 
court,  reported  in  2  Wash*  7 1 :  But  that  cafe 
does  not  apply  ;  fince  the  variance  was  apparent 
on  record,  againft  which  noavernaentisadniiffible; 
and  it  was  truly  obferved,  by  the  Attorney  Gene- 
ral, that  that  cafe  was  diilinguifhable  from  the 
prefent,  which  being  a  bond  for  the  fubmiffion, 
was  a  flatter  in  paisy  and  the  fuppofed  variance 
might  be  corredled  by  averment*  The  declarati- 
on itates,  that  the  defendant  on  the  25th  day  of 
1784,  by  obligation,  the  date  whereof  is 
the  fame  day  and  year,'  bound  himfelf  to  the  plain- 
tiffs: In  the  breaches  afligned,  annexed  tp.  the 
declaration,  after  reciting  the  leafe  to  the  defend- 
ant, and  its  effential  covenants  on  his  part,  and 
that  differences  had  arifen,  which  the  parties  hadj 
mutually  agreed  to  refSr  to  arbitration,  the  plain-: 
tifis  aver  thac  they  entered  into  a  bond,  fimilar  to 
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that  entered  into  by  the  defendant,  to  abide  by  the 
award ;  and  that  the  defendant,  en  tie  same  day^ 
to  wit,  the  day  of  1784*  execut- 

ed the  bond  in  the  declaration  mentioned*  It  is 
obvious,  trom  the  award,  that  the  arbitrators  had 
before  them,  not  Ross*  bond,  but  that  entered  in* 
to  by  the  plaintiflfs  -,  which  they  fay  is  dated  the 
aid  of  May  1784.  Without  going  over  the  feve* 
ral  cafes  cited,  the  rule  laid  down,  in  1  Ld.  Raym 
335,  feems  to  have  run  thro  them  all ;  that  it, 
that,  if  a  bond  hath  either  none^  or  an  impoflibie 
date,  the  plaintifT  may  aver  any  day,  which  he 
can  prove  the  bond  to  have  been  delivered  on. 
The  prefent  cafe  is  that  of  no  date  to  the  bond 
(for  the  couaftls  curious  criticifm,  referring  the 
a5th  day  of  fomething  to  the  day  of  the  year,  was 
calculated  only  to  occalion  the  mirth  it  produced.) 
We  confider  that,  as  well  as  the  blank  date  ;iver- 
ment,  to  be  no  date:  and  of  courfe,  there  it  no 
variance  between  that  and  the  true  date  mention^ 
ed  in  the  award,  in  every  other  thing,  in  parties, 
controverfy,  and  arbitrators,  they  agree :  And, 
on  this  point,  there  is  no  error  in  the  judgment  o£ 
the  Diftria  Court. 

The  fecond  objeflion  is  to  the  award  itfelf.  On 
this  point,  it  was  argued  by  Mr.  Wickham,  that 
under  the  covenant  for  quiet  enjoyment,  the  Over- 
tons  were  the  infurers  of  the  property  againft  all  ac- 
cidents; but  furely  that  covenant  which  does  not 
differ  eflentially  from  others  of  a  like  kind,  only 
obliges  the  leffor  to  defend  the  enjoyment  of 
the  leflee  againft  lejs^al  claims,  aud  not  againft  a 
separation  of  continuity^  robbers,  thieves  trefpas- 
es,  or  the  ice,  as  was  (aid  by  the  counfeU  But  it 
was  argued  that  where  it  is  apparent  in  the  award, 
that  the  arbitrators  decided  upon  principles,  in 
whichthey  were  miftaken,  either,  in  law,  or  fa6l, 
the  court  will  fet  afide  the  award:  And  that  they 
were  fo  upon  the  prefent  cafe  ;  fince  it  being  fta- 
ted  that  the  millhoufe  waf  entirely  demolifhed^ 
by  an  extraordinary,  and  uneipecled  movement 
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©f  the  ice,    which  Rofs  had  it  not  in  hit  power  to         Ro:», 
prevent,  they  miftook  the  law,  when  they  awards       '    ^^ 
ed  that  he  fhould  pay  the  rent,    and  perform  hi*.      Ovtrtoa. 
other  covenants  in  the  leafe,  notwitbiianding  the' 
accident* 

For  the  fake  of  precedent  the  court  firft  conCd» 
ered  how  far  thev  ought  to  interfere  with  awardi, 
upon  this  ground ;    and  are  of  opinion  that  they 
ought  not  to  conAder  themfelvet  as  an   appellate 
court  from  the  judgment  of  the  arbitrators,  and  re- 
▼erfe  it,  merely  becaufe  we  differ  in  opinion  from 
them^  on  a  doubtful  question  ;  but  ought  to  place 
ourfelves  in  the  ftate  of  a  court  applied  to,    to 
grant  a  new  trial,  becaufe  the  vcrdi6l  is  contrary 
to  evidence ;    which  ought  to  be  granted  only  in 
cafe  of  a  plain  deviation,    and  not  in  a  doubtful 
oae,  raervly  becaufe  the  coun,    if  on  the  jury^ 
would  have  given  a  different  verdi6l ;    fince  that 
would  be  to  aflume  the  province  of  the  jury,  whom 
the  law  has  appointed  the  triers.  This  rational  dif- 
tin£lion  between  plain  and  doubtful  cafes,   is  ob- 
fervcd  in  the  books  which  juftify  the  courts  in  fet- 
ting  afide  awards  for  miftaken  principles:     That 
this  was,  atleaft,  a  doubtlul  queftion,  is  evinced,  not 
only  by  the  number  of  counfel  employed  to  difcufs 
it,  but  from  the  Englifli  decifions  on  the   fubjefl; 
and  on  this  ground  we  think  the  Diftri6l  Court  did 
■ot  err  on  this  fecond  point ;  at  the  fame  time  ob- 
ferving,  that  Hating  it  as  a  doubtful  cafe,    cannot 
be  complained  of  by  the  appellant ;    fince,  on  the 
merits,  it  is  our  prefent  opinion,  that  the  arbitra- 
tors did  not  miflake  the  law.     The  judgment  is» 
therefore,  affirmed  with  cofts« 
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title  to  part  of 
the  lands  pur- 
chased,    dur- 
ing the  paper 
Dr.oney  age, 
but   not   con- 
veyed, was  e- 
videdj     And 
owing  to  the 
laches  of   the 
purchafer,    in 
notpun^iuall/ 
pnymg  ibme 
of  th9  laft  in- 
fiailmentt, 
the  vendors 
executor    was 
prevented 
Irom  purchaf- 
ling  th."  tviiU 
ed  lands,  this 
court   decreed 
a    conveyance 
of    the    lands 
Bot  evicted, 
and  proporti- 
oned  the  loCr 
ariGng  from 
thoeviftionon 
the  whole  pur- 
chafe  money : 
Inftead  of  ma* 
king  the  vend- 
orseftate  liable 
for  th^  value 
of  the  land  at 
the  time  of  e- 
viiilion;  which 
would  have 
been  the  rule 
if  there  had 
been  a  convey* 
ancewithwar*> 
ranty. 
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MILLS,     againft     BELL/ 

JOHN  MILLS  as  heir  and  devifee  of  Robert 
Mills,  filed  a  bill  in  the  High  Court  of  Chan- 
ctry  againft  Jofeph  Bell  as  executor  of  David  Bell 
and  the  executors  of  Robert  Mills,  dating  that 
Robert  Mills  purchaied  of  David  Bell,  in  his  life* 
time,  two  trails  of  land,  one  of  no  acres,  and  the 
other  of  100  acres,  for  the  fum  of  ^f  500;  of  which 
220  had  been  pu»d,  /"lao  were  tendered  at  the 
time  the  fame  fell  due,  and  the  payn^cnts  of  the  rcf- 
idue  fufpcnJed,  until  a  title  to  the  lands  aforefaid 
ihould  be  made.  That  a  judgment  was  afterwards 
recovered,  by  one  Frtncis,  againft  Robert  Mills, 
for  the  aio  acre  traft.  That  the  defendant  has 
refufed  to  make  the  plaintifTa  title  for  the  other 
traft,  or  to  compensate  him  for  the  value  of  that 
recovered.  The  bill  therefore  prays  for  a  convey- 
ance of  the  100  acre  tra£l;  reparation  for  the  other, 
and  for  general  reliet 

The  agreement,  which  is  referred  in  the  Wll, 
after  recuing  the  names  of  the  parties,  ftates  that 
<^  the  faid  David  Bell  hath  fold,  unto  the  faid 
**  Mills,  the  two  trails  of  land,  which  be  bought 
*'  of  Ro.  Wylie  and  John  Frances,  except  a  neck 
"  of  about  10  or  30  acres,  of  Wylie*s  trai^t,  which 
**  faid  Bell  fold  John  Hall.  Captain  Bell  agrees 
**  the  land  fold,  to  contain  300  acres.  Robert  Mills 
**  covenants  to  pay  him  j^  500  Virginia  money  for 
**  the  lan»e,  in  manner  following,  £  100  imaiedi* 
**  aiely  down;  J^ bO  next  November;  and  /  60 
•*  every  year  following,  until  the  faid  500  is  fully 
^^  paid.  Oaptain  Bell  promifes  to  make  Robert 
**  Mills  a  fufficient  title  next  November,  They 
•*  do  hereby  bind  tbemfelves  and  heirs,  unto  each 
"  other,  in  the  penal  fum  of  one  thoufand  pounds, 
^^  under  their  hands  and  feals,  this  20th  of  Febru- 
**  ary  i778.'» 

The  anlwer  of  Bell  ftates,  that  Robert  Mills, 
about  the  15th  of  June  1781,  offered  him  £  bo 
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in  paper  money,  as  one  of  the  inilallmentt,  which,         MilU, 
not  findio}^  any  papers  relative  to  the   fale  of  the  ^' 

land,  he  declined  taking,  till  he   (hould  b«  better  ^^* 

advil'-d.  That  in  December  1781,  the  plaintiff 
ofTered  him  £ito^  f»>i'ig  >^  wat  for  two  other  in- 
ftallmentft  then  due  ;  which  the  defendant  propof« 
ed  to  accept,  if  he  would  pay  the  balance  in  ipecie, 
but  the  plainttfi  declined  it«  That  the  defendant  af- 
terwards, offered,  if  all  the  money  was  paid,  ac« 
cording  10  the  fcale,  to  give  hit  own  bond  for  the 
title  of  the  whole  land,  at  he  had  reafon  to  believe 
he  could  purchafe  the  220  acre  tra£l  of  Francit; 
but  the  plaintiff  faid  he  could  not  pay  the  whole 
money,  although  he  (hould  never  aik  a  title,  ttntil 
he  paid  up  the  money,  according  to  the  inftall* 
ments.  That  the  defendant  ha»  never  refufed  to 
convey  the  160  acre  tra6l>  if  he  could  fettle  at  to 
the  other. 

A  witncfs  fays,  that,  in  a  converfation  between 
the  plaintiifand  defendant,  the  latter  faid,  if  the 
former  would  pay  the  money,  he  thought  he  was 
ftill  al>le  to  make  a  title  to  the  land ;  and* that  the 
plaintiff  tendered  the  amount,  in  fpecie  according 
to  tlie  fcule. 

Some  other  wltnelfes  fpeak  about  the  tenders  &c* 
and  there  are  receipts  for  four  payments  of  £t9 
each. 

The  county  court  decreed  a  conveyance  of  the 
loO  acre  tradl,  and  compenfation  for  the  traft 
which  was  recovered  by  Francis.  From  which 
decree  the  defendants  appealed  to  the  Court  of 
Chancery,  where,  by  content  of  parties,  the  de- 
cree was  opened,  the  fuit  retained,  and  ordered 
to  be  profecuted  as  an  original  fuit.  Whereupon 
a  new  bHl  and  anfwer  were  filed,  and  fome  new 
depoHtions  taken,  which  did  not  materially  alter 
the  cafe*  The  Court  of  Chancery  upon  the  hear- 
ing direfled  an  iflue  to  afcertain  the  value  of  the 
the  lands ;  and,  ypon  the  return  of  the  vcrdiA, 
W 
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Mills,         affirmed  the  decree  of  the  county  court,  at  to  the 
J^'*  conveyance  of  the  fmall  tradi,  but  reverfcd  it,  at 

\_r^l^        to  the  refidue,  anddifmifledthe  bill.     From  which 
decree  of  reverfal  Mill's  appealed  to  this  court. 

Call  for  the  appellant.  The  plaintifT  ought  to 
have  a  decree  for  the  ninety  acres,  and  damages 
for  the  lofs  of  the  aio  acres*  That  the  paymenu 
a£lually  made,  were  in  paper  money ;  two  other 
inftallments  tendered  in  that  meduim ;  and  the  ba- 
lance offered  according  to  the  fcale,  only;  are  cir- 
cumftances  which  will  not  affefl  the  cafe :  Be- 
caufe  the  plaintifTperformed  his  contrail  through- 
out i  for  he  ftipulated  for  the  currency  of  the  coun- 
try, and  therefore  ought  to  have  the  benefit  of  the 
contrail,  on  payment  of  that  kind  of  money.  In 
this  refpeA  it  differs  from  the  cafe  of  IVJbift  vs 
jttkinsofiy  %  Wash.  94;  becaufe  there  the  purchaf- 
er  had  wholly  negle£led  to  perform  the  engage- 
ments, on  his  part ;  which  was  the  foundation  of 
the  courts  opinion  in  that  cafe ;  for  having  failed 
to  perform  himfelf,  the  court  could  deny  its  aid, 
unlefs  upon  equitable  terms*  But  here  no  injuf- 
tice  will  be  done,  as  the  appellant  has  not  been 
guilty  of  any  negledl  to  the  injury  of  the  feller. 
For  the  contraA  was  made,  when  paper  money 
was  current,  and  it  was  current  alfo,  at  the  time 
of  payment,  and  of  the  tender:  So  that  what  he 
contracted  for,  he  a6lually  received,  and  had  ten- 
dered to  him.  It  therefore  refembleg  the  cafe  of 
Talliaferro  vs  Minor^  i  Call  514 ;  in  which  the 
difference,  between  performance  andxion  perform* 
ance  by  the  purchafer,  was  diftindUy  admitted. 
Of  courfe,  that  cafe  regulates  this,  unlefs  the  pui^ 
chafer  having  been  a  defendant  and  not  a  plaintiff, 
there,  may  be  fuppofed  to  conftitute  a  diflference. 
But  that  circumftance  ought  not  to  alter  the  caie, 
if  the  plaintiff  has  fulfilled  his  contrail,  without 
any  negligence,  or  fault ;  for  having  performed 
the  contrail  himself,  he  his  a  right  to  iniifl  on 
fulfilment  by  the  vendor.  The-decree,  therefore, 
I  ought  to  have  been  founded  on  the  paper  money 

W  w. 
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contra^,  and,  of  c«nrfe,  damages,  according  to 
the  verdi<5\  of  the  jury,  ought  to  have  been  allowed; 
that  it  Co  Uy«  the  90  acres  (hould  have  been  de- 
du6ted  at  its  value  by  the  verdidl,  and  the  balance 
of  the  verdi6l  decreed,  after  a  rebatement  of  the 
•purchafe  money,  according  to  the  fcale. 

WiCKHAM  contra.  1  he  cafe  does  not  depend 
on  precedent,  but  upon  immutable  principles;  for 
a  coijrt  of  equity  may  renin,  or  difmifs  bills,  at 
its  difcretion  ;  and  there  is  nothing  which  entitles 
the  plaintiff  to  favour,  in  the  prefent  cale.  It 
does  not  appear  that  he  has  iaid  out  money  in  im» 
proveinents,  or  been  put  to  inconvenience  in  con- 
fequence  of  the  purchafe.  He  alks  ftridl  law ,  and 
therefore  {hould,iliew  performance  on  his  own  part. 
He  doesnotdofo,  however;  for  thtre  was  not  on- 
ly a  failure  to  tender  forae  of  the  payments  on  the 
dav,  but  the  bill  adually  Ihews  a  fufpenfion  of  pay- 
ments. If  the  injury  is  compenfaied  for,  at  all, 
it  (hould  be  at  the  time  for  convex  ing  the  complete 
title  ;  and  not  at  the  time  of  the  verdift.  But 
why  fliould  the  plaintiff  rt:ceive  damages,  as  he 
was  not  to  pay  for  the  deficiency?  In  this  view 
of  the  cafe,  the  commiffioners  report  ought  to  be 
corrected,  having  regard  to  the  balance  of  the  un- 
paid purchafe  money.  The  cafe  does  not  refem- 
ble  Taliaferro  vs  Minor ;  becaufe,  there,  all  the 
purchale  money,  but  the  (hares  of  the  purchafe rs, 
was  a^ually  paid;  and  the  purchasers  did  not 
come  into  equity  to  afk  a  favour,  fo  as  to  enable 
the  court  to  lay  them  under  terius;  for  they  were 
defendants  to  the  caufe. 

Call  in  reply.  With  refpedl  to  the  damag-t, 
the  verdi6l  tifords  the  faircft  rule;  becauie  the 
quelVion,  was,  probably,  more  fully  inveftigated,  a 
that  time.  But,  if  this  be  rcje6\ed,  the  report  o 
the  couruy  court  commiflioners,  which  is  exprelT- 
ly  declared  to  be  for  the  damages  fuftained,  and 
therefore  in  the  nature  of  a  verdiA  in  »n  aflioa 
for  breach  of  the  contract,  ought  to  be  taken  as  i 
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Mills,        iftcafufe  of  the  damage.     There  was  no  default  In 
'^^'  Mills  at  to  his  payments :     Several  were  a6lually 

J^l^  ^  made,  and  two  others  tendered :  And,  although 
it  does  not  appear  that  the  tender  for  the  £60  due 
in  178 1  was  made  on  the  very  day,  yet  that  may 
have  arifen  from  the  death  of  the  feller,  and  the 
delay  in  his  executor  to  qualify;  which  is  the  more 
prefumable^  as  no  objeftion  appears  to  have  been 
made,  on  the  ground  of  the  failure  to  pay,  at  that 
day. 

Cur  tufo.  Vttlin 

PENDLETON  Prefldent  delivered  the  refolu- 
fion  of  the  court  as  follows. 

The  foundation  of  this  fuit  is  an  agreement  en* 
tered  into,    in   February    1778,    between  David 
Bell  and  Robert  Mills,  both  fince  dead,  by  which 
Bell  agreed  to  fell  to  Mills,    two  tra6ls  of  land, 
which  he  bought  of  Wylc  and  John  Francis;  which 
he  agreed  (hould  contain  three  hundred  acres,  and 
for  which  he  was  to  make  Mills  a  fufficxent  title 
the  next  Nor.  Mills  was  to  pay /'500  Virg.  money, 
&  £  100  down,  £60  the  next  Nov,  &  ;^6o  every 
year  following,  until  the  whole  was  paid.     The 
prompt  payment  was  made,   and  fo  were  thofc  of 
Nov.  following,  and  that  of  November  1779,  ^^^ 
none  of  the  fubfequent  payments  were  made.    That 
for  the  £tOy  payable  November  1780.    was  ten- 
dered, in  June  1781,  wben  the  depreciation,  ac- 
cording to  the  fcale  had  increafed  from  74  to  150, 
and,  in  December  17^*1,  that/'6o,    and  the  ^6o 
for  Novenibcr  1781,  were  tendered;  when  either 
the  paper  was  called  out  of  circulation,  or  which 
is  the   fame   thing,   the   fcale  was   at   lOoo  for 
one.     If  the  fabfequent  payments  had  been  made 
in  fpecie.  Bell  would  have  been  made  air*«ndi  for 
former  difappointments;    and  there  appears  fome 
reafon  to  fuppofe  fuch  was  the   intention  cf  the 
parties,  but  it  is  not  fo  fafficiently  proved  as  to  be 
the  ground  of  a  decree.    The  depodtions  prove 
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^e  tender  of  the  paper  money,  and  two  witnefles  Mills, 

Xay  that  whilft  the  fuit  of  Francis  vg  Mills  was  de»  ^| 


pending,  in  converfation,  Jofeph  Bell  faidifMillji 
^v^onid  parade  the  money,  he  thought  he  wa$  ftill 
able  to  malce  a  title  to  the  land ;  and,  after  t.hat 
fuit  was  tried^  Bell  told  Mills,  the  plaintiff,  that, 
if  he  woHld  comply  with  his  nucleus  agreement, 
he  was  willing  to  receive  the  money;  upon  which 
Mills  faid  here  is  your  money,  agreeable  to  the 
fcaile,  if  you  will  make  me  a  title;  Bell  replied 
you  are  going  to  take  advantage  of  me,  and  hafti- 
ly  went  out  of  the  room  ;  upon  which  Mills  put  a 
fiun  of  fpecie  into  tht  hands  of  one  of  the  witnef- 
fes,  who  counted  it,  and  found  it  fufficient  todif- 
charge  the  debt,  according  to  Mill's  report  of  the 
amount,  but  thefum  is  not  mentioned*  This  evi- 
dence of  a  tendef  is  too  uncertain  to  enable  the 
court  to  fay  that  the  non-payment  was  owing  to 
the  creditor,  fo  as  to  relit vc  the  debtor  under  the 
5th  feflion  of  the  fcaling  aft.  And,  upon  the 
whole,  the  contra6l  is  to  be  adjufted  according  to 
the  td  fed);*  of  that  a6l»  It  appears  that  Bell  had  not 
paid  for  the  land  purchafed  of  Francis,  nor  obtained 
a  conveyance;  that  Francis,  by  ejedlment  recover- 
ed 2 10  acres  of  the  300  fold  to  Mills,  who  retained 
only  90  acres;  and  that  even  this  was  not  convey- 
ed to  him  by  BelL  Upon  which  the  plainiifF,  ne- 
phew and  heir  of  Robert  Mills,  in  1780,  commenc- 
ed this  fuit  againft  Jofeph  an4  Fforence  Bell  exe- 
cutors of  David  Bell,  and  William  Bell  his  heir,  at 
law,  to  have  a  conveyance  of  the  land,  and  an  in- 
demnification for  all  lofles  fuftained,  or  to  be  fuf- 
tained  in  confequence  of  the  breaches  of  the  agree- 
ment, oa  the  part  of  Bell:  Jofeph  Bell  alone  an- 
fwers  the  bill,  which  is  taken  for  confefled  as  to 
Wm:  Bell,  the  heir  at  law ;  a  replication  is  filed, 
and  the  depol^tjons  of  witneffcs  taken:  Upon  the 
hearing,  a  decree  is  made,  that  William  Bell  the 
beir  (hould  convey  to  Mills  the  90  acres,  and  that 
the  ex«cutor  of  David  Bell  ihould  pay  to  Mills 
yrhat  ihould  be  recovered  for  the  ixiefne  profits  of 
the  110  acres  upon  a  fuit  then  depending;    and 
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commiflloaerfl  were  then  appointed  to  value  the  « ro 
acres  recovered, &  to  enquire  ^hac  injury  Mills  had 
fuftained,  from  the  reduced  value  of  the  remaining 
90  acres.  The  coramiflioners  having  reported  that 
the  value  of  the  lands  recovered,  and  the  damages, 
were  /"iSf.  The  court  decreed,  that  Bell's  execu- 
tors fliould  pay  the  fame,  and  that  the  caufefhouldbe 
continued,  till  the  aftion  forthcmefne  profits  was 
determined;  which  they  afterwards  fay  was  decid* 
cd  by  a  verdidl  for  Francis  for  £6  and  cofts:  Ai.d 
their  final  decree  is,  that  the  heir  convey  the  90 
acres,  and  the  executors  pay  the  £ii^y  the  £6 
for  roe fne  profits,  and^fp  9  6  for  colts  j  and,  alfo, 
the  cofts  of  fuit.  On  an  appeal  to  the  High  Court 
of  Chancery,  by  confcnt  of  parties,  the  fuit  was 
retained,  to  h%  profecuted  as  an  original  fuit:  A 
new  bill  and  anfwer  of  Jofeph  Bell  were,  filed, 
and  feveral  witnefles  examined;  which  do  not 
feem  to  change  the  cafe  materially,  from  what  it 
was,  in  the  county  court.  The  Chancellor  direfl- 
ed  an  iflue,  to  be  made  up,  and  tried  in  the  Dif- 
tridl  Court  of  Staunton,  to  afccrtain  the  value  of 
the  lands,  mentioned  in  the  articles  of  agreement: 
The  jury's  verdi6l  upon  that  ifTac  is,  "  that  the 
whole  land  is  worth  ^6^4  ro,  the  90  acres  worth 
6  dollars  an  acre,  and  the  2iO  worth  7^  dollars 
an  acre."  On  the  hearing,  the  Chancellor  affirm- 
cd  the  decree  for  the  conveyance  of  the  90  acres, 
but  reverfed  it  as  to  therefiduc,  and  difmiffed  the 
the  bills,  with  cofts  in  that  court.  He  afterwards 
reverfed  this  decree,  on  a  new  argument,  from 
which  there  is  an  appeal  to  this  court.  The  firft 
point  which  pre  fen  ts  itfelf  to  the  confideration  of 
the  court  is,  by  what  ratio  the  compenfation  to  be 
made  to  Mills  for  the  landcvi6led,  is  to  be  adjuft- 
ed?  Whether  the  value  of  them  at  the  time  of 
evi£lion,  or  at  the  time  the  pure  ha  fe  was  made? 
The  former  would  be  the  rule,  if  a  conveyance 
had  been  made  with  warranty :  fince  the  purchaf- 
er  is  entitled  on  the  covenant  to  the  increafcd  vm» 
lue  of  the  eftate,  as  well  as  for  any  improvements 
he  may  have  made  on  iu    But   when,    as  in  this 
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cafe)  the  contra6l  is  ezecutoiy,  a  court  of  equity 
will  adjuft  it  upon  principles  of  equity  according 
to  the  circumftancet :  And  iince  Mills  appears 
to  have  been  faulty  in  \m  payments,  which,  if  re- 
gularly made,  might  have  prevented  the  lofs,  it 
ought  to  be  adjufted  by  proportioning  the  lofs  to 
the  value  of  the  whole  purchafe  money,  for  the 
whole  land.  A  rule  which  does  not  appear  to 
have  been  obfervcd  in  either  of  the  courts  bclow» 
In  the  county  court  they  gave  the  prefent  value  of 
the  land  loft,  and  that  without  even  dedu6ling 
the  balance  of  the  purchafe  money;  and  the  Chan- 
cellor has  diflrmifTed  the  bill  as  to  the  compenfati- 
on,  without  allowing  Mills  for  the  money  over- 
paid for  the  90  acres,  or  his  cods  in  defending 
the  fuits  by  Francis, 

This  court  having  fixed  the  rule  of  compenfati- 
on,  and  that  the  contra<::l  is  fubje^l  to  the  legal 
fcale,  proceeded  to  a<^uft  the  difpute  between  the 
parties,  in  this  manner :  The  /CS^^  purchafe 
money  reduced  at  c  for  1  is/'ioo;  the  proporti- 
on of  210  acres  loft  fo  reduced  is  /^JO,  leaving 
£^0  fpecie  to  be  paid  for  the  90  acres.  Mills  paid 
/*22o  ;  which,  reduced  by  the  fame  i'cale,  is  ^44; 
To  that  he  overpaid  jfu*  in  November  1779; 
which  he  is  certainly  intitled  to  recover,  with  in- 
tereft.  rhe  mefne  profits  and  cofts  are  reje6led, 
becaufe  he  received  the  profits  him fe If,  and  fliould 
have  paid  them,  without  fuit.  The  damages  for 
his  difappointment  are  alfo  reje6ied;  becaufe,  if 
he  had  been  pun£lual  in  his  payments,  the  title  of 
Francis  might  have  been  purchafed  lo,  and  a  lofs 
prevented.  Therefore  the  decree  of  diiTmiflion 
ought  to  be  reverfed  with  cofts,  and  a  decree  enter- 
ed for  Mills  for £'28  (being  the  ;^  14,  &  intereft  fo? 
20 years;)  aTid  the  decree,  as  to  the  conveyance 
of  the  90  acres,  affirmed.  The  cofts,  in  both 
courts,  in  chancery  to  be  borne  equally  by  the  par- 
ties. 
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The  'decree  was  as  follows : 

^'  The  court  is  of  opinion,  that  the  purchafe 
^*  money,  agreed  to  be  paid  by  Robert  Mills,  for 
•^  the  lands  in  the  proceedings  mentioned,  ought 
"  to  be  reduced  to  fpecie  according  to  the  legal 
"  fcale  at  the  time  of  the  contraft,  fince  none  other 
"  appears  to  have  been  contemplated  by  the  par- 
"  ties  at  the  time,  and  that,  as  the  contra6l  re- 
**  tnained  executory  at  the  time  the  appellant  was 
*'  evidled  of  part  of  the  land,  fince  it  is  prpbable 
**  that  the  title  of  Francii  might  have  been  pur- 
*'  chafed  in,  and  the  difpute  avoided,  if  Robert 
*^  Mills,  or  the  appellant  had  been  pundluar  in 
•*  their  payments,  the  compcnfation  to  the  appcl- 
*'  lant  for  the  lolt  land  ought  to  be  adjufted  accord- 
**  ing  to  the  value  at  the  time  of  tiie  agreement, 
•*  of  which  there  is  no  evidence,  except  the  con- 
"  fideration  agreed  to  be  paid,  which  therefore 
**  ought  to  be  the  rule;  and  ih^t  proportioned  ac- 
**  cording  to  the  quantities  of  the  lands  loft  and 
"  faved,  which  allots  to  the  land  lofl  feventy 
**  pounds  fpecie,  and  to  the  ninety  acres  faved, 
<«  thirty  pounds,  and  the  appellant  having  paid  tiRO 
*«  hundred  and  twenty  pounds,  which  reduced 
<«  amounts  to  forty  four  pounds  fpecie,  by  which 
<*  fourteen  pounds  are  overpaid  for  the  ninety 
"  acres,  that  fum,  with  intereft,  ought  to  have 
«<  been  decreed  to  the  appellant,  and  the  d«crce 
*«  of  the  High  Court  of  Chancery  is  erroneous  in 
**  difmiffing  the  appellants  bill  as  to  that  claim 
«*  with  cofts:  The  claim  di  the  appellant  for  the 
«  mefne  profits  recovered  by  Francis  is  rejeded, 
<*  becaufe  thofe  profits  were  received  by  the  appel- 
«  lant  himfelf,  and  he  ought  to  have  paid  them 
*'  without  fuit.  Nor  is  he  entitled  to  damages  for 
**  difappointment  in  the  lofs  of  the  land  recovered, 
**  fince  it  probably  was  occafioned  by  his  own  de- 
**  fault;  and  that  there  is  no  error  in  the  refidue  of 
•*  the  laid  decree.  Therefore  it  is  decreed  and 
**  ordered,  that  fo  much  thereof  as  refpedls  the 
•'  conveyance  of  the  ninety  acres  of  land  be  affirm- 
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**  edj  and  that  the  refidue  be 
*'  court  proceeding  f  make  fj 
'^  refidue  fo  revcrfed,  ai  the 
**  eery    fhould    have  pronoui 
•*•  decreed  and  ordered   that 
*'  faid  David  Bell,  out  of  hit 
"  to  he  adminiftcred^    pay  u 
**  af^refaid  fum  of  fourteen  p< 
**  thereon  for  twenty  years,  I 
"  the  county  court  and  the; 
**  Chancery,  be  equally  born| 
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T  I  N  S  L  E  Y, 

againfi 
ANDERSON, 


NELSON  ANDERSON  brought  a  fuit  in  the      In  ^hat  or. 
High  Court  of  Chancery,    againR  various  **^-„ft^^7nfoU 
perlons  having  mortgages  from  Richard  Anderfon   ^^"  debtor*" 
upon  lands,  ilaves,  and  perfonal  property*      The   who  is  livingt 
bill  charges,  that  the  faid  Richard  Anderfon  hath   aretobepaid, 
incumbered  his  whole  eftate  to    the  defendants ; 
that  the  property  in  mortgage,    is  more  than  fuf« 
ficient  to  pay  the  debts   due  the  mortgages,    and 
praying  that  the  fame  may  be  fold,  the  mortgages 
paid,  and  that  out  of  the  balance  a  fum  for  which 
the  plaintiffis  bound,  as  fccurity  for  the  faid  Hi- 
chard  Anderfon,  may  be  paid,  the  plaintiff  being 
unable  to  obtain  redrefs  any  oiher  way. 

The  ahfwer  of  Richard  Anderfon,  filed  Sep- 
tember, 1796,  ftates,  that  it  will  be  highly  ruin- 
ous  to  him,  if,  in  order  to  pay  the  plaintiff,  the 
mortgage  property  fhould  be  fold  for  fatisfa£lion 
of  fo  many  debts  at  once.  Fhat  he  hns  a  reafona- 
blc  expeftation  of  raifing  the  money,  before  th« 
next  year's  crop  is  finiflied,  and  is  defirous  that 
th«  plaintiff  (bould  be  paid  by  a  fale  at  that  time^ 
if  not  paid  before* 
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al  other  creditort  filed  bills,  and  were  ad> 
parties  plaintiflTs. 

'The  debts  confifted  of  mortgages,  judgments, 
(fome  of  which  had  been  fatia&ed  out  of  the  eftetl* 
erf  the  fecurities  thereto,  but  thofe  fecuritics  had 
never  been  repaid  by  Anderfon,)  bonds,  and  open 
accounts. 

In  March  1797,  the  Court  of  Chancery  decreed 
a  fale,  and,  in  March  1795^,  ordered  the  proceeds 
to  be  applied,  fird  to  difcharge  the  mortgages,  and 
judgments  according  to  priority,  and  the  refidue 
among  the  other  creditors  proportionaUy,  and  the 
commiifioner  was  ordered  to  take  an  account*  In 
March  1800,  the  diftribution  was  ordered  to  be 
carried  into  effcSi.  And  thereupon  Tinlley  ap» 
pealed  to  this  court, 

WicKHAM  for  the  appellant.  Three  objedliont 
to  the  decree  occur  in  this  cafe.  i.  That  the  re- 
port is  not  certain  enoi^h  to  enable  the  commif* 
fioners  to  proceed.  2.  That  as  there  are  feparate 
mortgages,  and  fpecific  liens,  they  ought  to  be 
confidered  feparately,  and  not  blended  together; 
but  each  lien  ought  to  be  fatisfied  according  to  its 
date*  Therefore  the  commillioner  ought  to  have 
reported  the  date  of  each  judgment  and  mortgage. 
3  That  fecurities  are  fuffcred  to  take  preference 
of  fpecific  liens.  Thus  Woodfon,  without  any 
lien,  is  prefered  to  judgment  creditors;  although 
it  was  decided,  in  Eppci  vs  R^ndolpby  2  CW//,  125 
that  an  expired  judgment  conlHtuted  no  lien;  and 
although  the  contelt,  here,  was  not  between  the 
debtor  and  the  creditor,  only,  but  between  the 
latter  and  other  creditors  having  equal  equity:  In 
which  cafe,  they  ought  to  be  permitted  to  retain 
their  legal  advantages.  Of  pourfe  Tinfley  hav- 
ing a  legal  right,  ought  to  take  preference  in  the 
<Uftributioiii 

Duval  contra.  There  is  no  impropriety  in 
the  direction ,    for  the  firft  mortgage  is  to  Ander- 
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ton ;  and  of  courfei  according  to  the  appelUnts 
own  principles)  it  ought  to  be  preferred.  1  he^  ie« 
cority,  havin]^  paid  off  the  judgment^  ought  to  bt 
fubUituted  in  tlie  room  of  the  creditor,  and  to  take 
his  preference* 

Cur.  a€h.  vult. 

PENDLETON  Prcfident.  The  court  doubt 
whether  judgment,  creditors,  orfureties,  vfboare 
to  Replaced  in  tbtir  situation^  are  to  be  paid  by 
priority,  or  rateably  out  of  the  general  fund?  But 
they  doubt  ailo  on  a  more  important  queftion^ 
whether  in  this  cafe,  where  equity  is  applied  to, 
to  diilibute  the  funds  of  a  living  debtor,  the  legal 
preference  of  debts  according  to  dignity,  in  dillri* 
buting  legal  affetsof  the  dead,  ought  to  give  the 
rule,  or  that  of  chancery  in  the  diftribution  of  equi* 
table  afleis  ? 

On  thefe  points  we  wifli  to  hear  counfeL 

WiCKHAM.  They  are  not  to  be  confidered  as 
equitable  aflets ;  but  as  property  generally,  fub* 
jc6l  to  legal  confequences.  Therefore  the  firft 
mortgages  are  to  htve  preference  over  all  other 
claims,  and  the  judgments  next;  even  againft  fub- 
fequent  mortgages.  Of  judgment  creditors  thofe 
prior  in  time  have  the  preference  where  they  can 
fue  Elegiis ;  but  where  they  cannot,  they  are  to 
be  poftponed  to  thofe  who  can.  Eftpes  vs  Randolph 
2  Call^  i%$.  After  thefe  two  elaflesare  fatisfied, 
bond  and  all  other  creditots,  without  liens,  are  to 
be  paid/rr^  rata^  I  Pov),  mortg.  163.  The  mort* 
gages  not  recorded,  fall  within  the  latter  clafs ; 
becaufe,  againd  creditors,  they  are  void  as  mort- 
gages. With  refpe6l  to  the  fecurities,  they  will 
have  the  advantage  where  the  mortgages  and  judg* 
ments  remaining  unfatisfied;  but  not  where  they 
have  been  difcharged.  Several  of  the  creditors 
are  defendants,  and  are  not  aiking  any  favour  of 
the  court  \  they  therefore  cannot  be  bereft  of  any 
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Tin/lcy,       legal  advantage  which  they  may  have. 

Andcrlon.  /DuvAL.  Where  the  bond  creditor  comes  as 
*^~^^  plaintiff  to  afk  equity,  he  will  be  pollponed  to  mort* 
gages,  and  judgments ;  becaule  he  hai  no  lieii,  a 
kern*  525.  The  fecurities  are  to  Hand  in  the 
room  of  the  judgment  creditors,  and  to  have  the 
fame  liens,  as  tney  might  compel  an  alignment  of 
the   judgments,      %  Fern*    608.     Efipes  v»  JRan^ 

WicKHAM,  The  difference  between  this  cafe, 
and  that  of  Efifies  vs  Randolph  is,  that  in  this, 
foine  of  the  judgments  have  been  completely  fatis- 
fied;  but  in  that,  the  bond  was  not  difcharged; 
for  there  was  only  a  decree  in  chancery,  which 
had  not  been  fully  paid :  So  that  Randolph's  re- 
prefcntatives  might  have  been  fued  upon  the  bond 
itfclf. 

Fer,  Cur,  The  court  is  of  opiiiion,  that  the  de- 
cree aforefaid  is  erroneous  in  this,  that  it  dire6ls 
the  commiffioncrs  of  fale  to  affign  b&nds  to  fuch 
.creditors  who  had  incumbrances  upon  the  lands  by 
mortgages,  and  creditors  by  judgments  allowing 
prior  fatisfadlion  to  prior  demands,  leaving  to  the 
faid  commiffioncrs  the  power  of  judging  what  was 
the  force  of  the  different  incumbrances,  and  their 
operation  upon  the  different  funds,  which  fliould 
have  been  decided  by  the  court,  and  fpccific  fums 
decreed  to  each  claimant  to  be  paid  out  of  his  appro- 
priate fund;  thaf  theclaimsoughttobe  adjuftedupon 
the  following  principles,  that  is  to  lay:  The  mort- 
gage to  William  Anderfon  is  legally  proved;  but 
he  appearing  to  be  fully  indemnified,  except  as  to 
twenty  ftiillings,  that  fum  together  with  the  mo- 
ney paid  by  John  Woodfon,  another  fecurity,  to 
Charles  I'hompfon  in  part  of  his  judgment,  ought 
to  be  firft  paid  out  of  the  money  for  which  the 
land  conveyed  by  the  faid  deed  was  fold;  and  the 
refidue  of  that  fale  to  go  into  the  general  fund. 
That  the  mortgage  to  John  Fox  being  for  perfon* 
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nU  only,  18  of  no  confcquence,  but  he  is  to  be  con-  Tinfl^ 
iidered  as  in  the  place  of  William  Johnfton,  who 
ifi  a  creditor  by  judgments.  All  the  other  convey- 
ances ttated  in  the  record,  not  being  proved  and 
recorded  according  to  law,  are  void  as  to  credit- 
ors, and  thofe  meant  to  be  benefited  thereby  are 
to  be  confidered  as  fpecialty  creditors  at  large,  ex- 
cept where  they  have  judgments  fo  as  to  be  arran- 
ged in  that  clafs.  That  all  the  creditors  by  judg«> 
ment  or  decrees,  ought  to  be  paid  out  of  the  gene- 
ral fund,  according  to  the  priority  of  recovery, 
with  this  refervation,  that  when  a  prior  creditor 
(hall  not  have  received  his  money  of  fecuricies,  or 
fued  out  execution  on  his  judgment  within  a  year, 
he  fliall  yield  priority  to  fubfequent  judgments,  on 
which  executions  (hall  have  been  fo  ilTued,  or  the 
money  received  of  fecurities.  In  both  indancet 
of  the  money  paid  by  fecurities,  as  well  as  in  all 
other  inftances,  fecurities  ought  to  be  placed  in 
the  fituation  of  the  creditors  they  fliall  have  paid, 
or  be  bound  to  pay.  Tnat  the  remaining  funds,  if 
any,  ftiall  be  diftributed,  pro  rata^  among  the 
feveral  creditors  who  have  no  Hen  upon  the  lands« 
And  that  the  bond  to  Dorothy  Johnfton,  appear- 
ing to  be  dated  above  twenty  years  before  it  was 
exhibited,  is  to  be  prefumed  paid,  and  reje£led, 
unlefs  William  Johnllon,  having  notice,  fliall  give 
to  the  faid  Court  of  Chancery,  i'atisfa6lory  reafons 
to  avoid  the  faid  prefumption.  The  decree  there- 
fore is  to  be  re^erfed,  and  the  court  proceeding  to 
make  fuch  decree  as  the  High  Court  of  Chancery 
ought  to  have  pronounced:  Decrees,  that  the  faid 
Court  of  Chancery,  after  having  dire6ted  a  commif- 
fioner  to  ftate  the  feveral  claims  of  the  parties,  ac*- 
cording  to  the  principles  of  this  decree,  do  dire£t 
fpeciRc  fums  to  be  paid  to  each  claimant,  and  that 
the  cofts  in  the  fi^id  court  bp  firft  paid  out  of  the 
general  fund. 
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YERBY. 


Iffincetheaa 
of  t7f»i    and 
before  the  Ati 
of  1794  con- 
cerning willsy 
a  man  having 
children, 
makes  a  will 
anddevifeshit 
whole  eftatc  a- 
mongft  them. 
A^ler  whichUie 
marriet  a  le- 
cond  wife,  by 
whom  he  hat 
children,   and 
diet  without 
altering  his 
will  J    the  fe- 
cond  marriage 
and   birth  of 
children  it  no 
revocation   of 
the  will. 

S^uerei  Whe- 
ther the  court 
of  probat 
could  decide] 
whether  th« 
will   was    re- 
voked or  not* 

Circumllancet 
may  rebut  an 
implied  revo- 
cation of  a 
wiU. 


MARY  YERBY  and  William  Yerby  children 
of  George  Yerbv^  filed  a  bill  in  the  High 
C«urt  of  Chancery  againft  the  adminiftrator  and 
devifeef  of  the  faid  George  Yerby,  dating,  that 
the  faid  George  Yerby  in  May  1790,  being  a  wi- 
dower  with  fix  children,  intermarried  with  Kliza- 
beth  Ruil,  by  whom  he  had  iflue  the  plaintiffs.—— 
That  he  had  promifed  before  his  fecond  marriage, 
that  his  children  by  his  laff  wife  ihould  be  as  well 
provided  for  as  thofe  by  the  firft.  That  after  the 
death  of  the  fecond  wife  he  had  faid  that  he  had  a 
will  by  him  made  in  1785,  which  he  would  alter 
as  focn  as  he  was  fufficiently  recovered,  as  it  pro- 
vided for  a  dead  child,  and  made  no  provifion  for 
the  plaintiffs.  That  he  died,  however,  without 
altering  the  faid  will,  which  has  been  admitted  to 
record  in  Richmond  county  court,  and  that  judg- 
ment was  affirmed  by  the  Diftri6l  Court.  That 
the  faid  will  difpofes  of  his  whole  cftate;  fo  that 
the  plaintiffs  are  left  without  a  fhilling,  if  the  faid 
will  ihould  fiand:  But  the  plain tiffii  are  advi fed 
that  the  fecond  marriage  and  birth  of  the  plaintiffs 
was  a  revocation  thereof;  efpecially  under  the  equi- 
ty of  the  aft  of  Affembly,  which  diredls  that  a  will 
made  when  the  teftator  had  no  child  &  which  does  not 
provide  for  an  after  born,  or  pofthumous  child,  (hall 
be  void  as  againft  fuch  child,  who  (hall  be  entitled  to 
a  diftributive  fhare  of  the  teftators  eftate.*  The 
bill  therefore  prays  that  the  plaintiffs  may  be 
admitted  to  fuch  fliare,  and  for  general  relief. 

The  anfwer  does  not  admit  any  marriage  agree- 
ment. The  adminidrator  who  is  the  teftators  el- 
dcft  fon,  fays  that  he  preffed  his  father  on  his  death 
bed  to  alter  his  will  and  provide  for  the  plaintiffs; 
but  it  was  never  done. 

There  is  an  attempt  to  prove  a  marriage  con-   • 
tra6l  for  the  benefit  of  the  iflue  by  the  laft  mar- 

♦  Mtofl^i^J  and  1^92. 
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ria^e,  but  the  cvidenct  is  not  fuiEcient  toeftablilh  Y€H>y, 
it.  A  witncfs,  however,  fayi,  that  he  propofed  y^V. 
to  the  ceftator  in  his  laft  illnefs  to  alter  his  wili, 
and  provide  for  the  plaintiffs;  but  he  rcfufed,  fay- 
in  g^  that  he  wiflied  fome  alterations,  and  that 
when  he  got  well  he  would  h^ve  them  made. 
That  he  appeared  much  diflreiTed,  and  wiihed 
to  evade  the  converfauon* 

The  Court  of  Chancery  difmiflfed  the  bill  upon 
a  hearing;  and  the  plaintiffs  appealed  to  this  court* 

Warden  for  the  appellant.  The  will  was  re» 
voiced  by  the  fecoml  marriage  and  birth  of  a  child, 
Povi.  Dev.  554.  The  firft  marriage  and  children 
will  make  no  difference;  becaufe  the  father  was 
equally  bound  to  provide  for  the  ifTue  of  the  laft, 
as  for  thofe  of  the  firft  marriage ;  and  the  prefump* 
tion  is  that  he  equally  intended  it« 

WiCKH  AM  contra.  The  Court  of  Chancery  had 
no  jurifdi^lion  ;  for  the  judgments  of  the  county 
and  Diftridl  Courts  were  conclufive :  And  if  the 
platntifF  wiflied  to  have  litigated  the  queftion  rait- 
ed by  the  bill,  he  ought  to  have  done  it  in  the  law 
courts,  and  not  reforted  to  a  Court  of  Equity. — 
Ofcourfe  the  bill  was  rightly  difmtfled  for  the 
want  of  jurifdiftion,  even  if  the  appellants  wefe 
rigkt  upon  the  merits.  But  the  decree  is  right 
upon  the  merits  alfo;  for  there  was  no  revocation. 
Hardfliip  is  out  of  the  queftion.  The  aft  of  Aflem- 
bly  only  provides  for  pofthumous  children,  and  not 
for  thofe  born  in  the  lifetime  of  the  teftator. — 
Revocation  is  not  prefumed  for  the  benefit  of  the 
wife,  who  is  provided  for  by  law,  but  of  the  cliildreYi. 
Of  courfe  it  is  but  the  common  cafe  of  k  niiiti, 
who  having  children,  makes  a  will,  then  has  other 
children,  and  afterwards  dies  without  altering  his 
will:  In  which  cafe  the  fubfcquent  children  are  al- 
ways difinhef  ited.  The  aft  of  Aflembly  goes  further 
than  the  Englifli  law,  which  only  comprehends  the 
firfl  claufe  of  our  aft,  and  leaves  implied  revocati* 
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ons  open :  whereas  the  adl  of  Aflcmbly  takes  them 
up,  and  provides  for  fuch  as  the  Legiflature  in- 
tended fliould  annul  the  will ;  and  therefore  no 
other  ought  to  have  that  effe^l.  Beiides  it  appears 
by  the  teftimony,  that  the  teltator  when  upon  his 
death  bed,  knew  of  the  will,  and  did  not  alter  it : 
which  rebuts  the  ground  of  revocation  altogether* 

Warden  in  reply.  The  adl  of  Affembly  exprefl* 
ly  gives  the  right  of  refortiug  to  a  Court  of  Equity 
to  litigate  the  will,  after  it  has  been  proved  in  the 
courts  of  law:  which  necelTarily  ^^es  jurifdiflion 
to  the  Chancery:  Befides  there  is  no  plea  to  the 
jurifdidlion;  and  of  courfe  it  is  now  too  late  to  ex- 
cept upon  that  ground.  The  teftator  declared  up-j 
on  his  death  bed  that  he  would  alter  his  will ; 
which  aids  the  implication.  There  is  nothing  in 
the  a6l  of  AflTcinbly  which  operates  againfl  an  im- 
plied revocation  liice  this  i  for  it  has  faid  nothing 
about  it,  and  therefore  it  ftands  as  it  did  before 
the  a£l- 

Cun  adv,  vult. 

ROANE  Judge.  This  is  a  bill  brought  by  the 
fecono  children  of  Mr  G.  Verby  againfthis  admini* 
ftrator,  praying  that  a  will  made  by  him  in  fa- 
vour of  his  firft  children,  prior  to  his  lad  marriaget 
may  be  confidered  as  revoked,  or  that  they  may 
be  let  into  a  (hare  of  his  eflate,  under  the  equity 
of  the  third  fedlion  of  the  a6l  of  Aflembly,  con- 
cerning wills  &c»    Rev»  Cod*  i68« 

The  will  contains  a  difpofition  of  his  whole  ef- 
tate  to  his  firft  children,  and  the  prefent  plaintifis 
are  wholly  unprovided  for. 

It  is  alledg^d,  but  not  (hewn,  that  this  will  was 
made  by  Mr.  Yerby,  when  a  widower :  But  I  do 
not  know,  that  it  is  material  whether  he  were  fo^ 
or  was  then  married  to  his  firft  wife.  Moft  of  the 
cafes  on  this  head  are  of  wills  made  during  celiba- 
cy:   But  the  cafe  of  Christopher  v%  Christopher^ 
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4  Bur.  2182,  was  of  a  will  made  in  the  lifetime  of 
a  former  wife ;  She  however  died  without  liTue, 
and  the  will  was,  1  prelume,  of  courfe  in  favour 
of  u  ft  ranger,  la  the  event,  however,  of  this 
tcdaior  haviiig  been  a  widower,  when  his  will  was 
made,  it  is  evident  that  a  greater  change  of  hit 
fituation  had  intervened  between  the  time  of  its 
date,  and  his  deatli,  than  under  a  contrary  fuppo- 
fiiion;  and  it  is  the  alteration  of  fi  uation  only, 
■which,  in  cai'es  like  the  prefent,  gives  ground  to 
prefunie  a  revocation.  1  cannot  alio,  at  prefent, 
lee  a  realon  for  preiuming  a  revocation  in  favour 
of  the  children  of  an  intervening  mother,  which 
does  not  equally  hold  la  favour  of  thole  of  a  con- 
temporaneous one. 

This  cafe  may  be  confidered,  i.  As  on  the  ge- 
neral qiiellion  juft  ftated.  2.  As  affedled  by  thi 
tcrtimony  in  the  caufe. 

i)n  the  general  queftion,  I  have  found  tie  decx- 
{lons  in  favtmr  of  a  revocation,  except  where  there 
was  a  difpofuion  of  the  whole  property,  and  none 
except  where  the  dil'pofition  was  to  others  than 
children  of  the  teftator.  If  the  cafe  dated  by  Lord 
Nottingham  in  Wing  field  vs  Combs^  2  G6.  cas^  16, 
be  conlidercd  as  beii*^  of  a  contrary  kind,  1  reply 
that  the  principle  of  that  case  has  been  often  fmce 
overruled,  and  that  that  cafe  would  not  be  fub- 
fcribed  to  at  this  day. 

As  to  th^  firft  requifite  above  mentioned,  our 
•will  comes  fully  up  to  it;  for  here  is  a  total  difpo- 
lition.     Thw  fccond  requires  fome  confideration. 

If  a  man  ftanding  in  a  ftate  of  celibacy,  or  being 
married  has  no  children,  bequeaths  his  eftate  to 
thole  who  have  no  natural  or  moral  claim  upon  him, 
and  afterwards  contracts  a  new  relation,  which 
produces  thofe  who  have  the  ftrongeft  of  all  hu- 
man claims  upon  liim  for  protedlion  and  afllitancc, 
in  the  abfence  of  all  teitimony  relative  to  intenti- 
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Ycrhy,  on,  we  muft  prefume,  in  honour  of  the  human  ch»- 
'^'''  ra£ler,  and  in  conformity  to  the  juft  idea,  that  no 

y^Y;  man  intends  to  rebel  againft  the  ftrongeft  moral  and 
natural  duties,  that  the  teftator  had  forgotten  the 
exiftence  of  the  inftrumcnt,  or  had  fuppofed  it 
nullified  by  the  ppfterior  change  in  hit  iituation. 
We  muft  not  readily  admit  a  prefumption  fo  out- 
rageous againft  every  thingjuft  and  proper ;  fo  mi- 
litant againft  the  feelings  of  human  nature,  as  that 
a  parent  would,  in  favour  of  ftrangers,  difinherxt 
bis  whole  offspring*  By  ftrangers  I  here  mean 
perfons  other  than  children  of  the  teftator.  What- 
ever good  reafons  may  exift  with  a  parent  for  pre- 
termitting particular  children,  it  is  an  unreafona- 
ble  prefumption,  that  the  whole  of  a  mans  progeny 
has  incurred  his  wrath  and  difpleafure.  But  this  ex- 
treme cafe  is  widely  different  from  that  before  us* 
Six  out  of  eight  of  the  teftators  children  are  pro- 
vided for :  Strangers  are  not  prefered  to  his  own 
offspring:  It  is,  at  nioft,  only  a  particular  dif* 
faeriGon:  Andifthefe  children  had  been  the  chil- 
dren of  the  fame  mother,  this  fuit  would  not  been 
brought.  Yet  it  is  not  eafy  to  difcern  that  their 
claims  on  their  father  are  lefs  ftrong  than  thofe  of 
the  prefent  plaintiffs. 

But  however  this  queftion  may  be  as  a  genera! 
one,  the  idea  of  revocation  is  rebutted  in  the  pre^ 
ient  cafe. 

So  far  from  this  inftrument  being  confidered  by 
the  teftator  as  revoked,  as  being  no  will,  it  waa 
confideredby  him  as  a  fubfifting  will;  but  one,  in- 
deed, v^ hich  he  intended  afterwards  to  alter.  Abner 
Cobyns  proves  this.  A  reference  to  a  will  as  a 
fubfiiting  one  rebuts  the  prefumption  of  revocati- 
on. Brady  vs  Cuitty  Dough  31.  And  an  expref- 
fion  of  intention  to  revoke  a  will  in  futuro^  dees 
not  revoke  the  will,  unlefs  the  alteration  be 
made.  Fo^,  Dev-  534.  Much  lefs  will  an  inten* 
tion  to  alter  a  will  be  prefumed  to  revoke  it. 

X  X. 
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It  18  alfo  in  opplfition  to  the  prufumption  ofre- 
cition,  that  the  dcvifor  dechred  that  his  firft 
ciiildren  fhould  not  he  injured  by  his  fecond  mar- 
riage, and  tfiat  he  intended  the  land  he  lived  on, 
e^en  after  the  birth  of  his  laft  child,  for  the  fons 
of  his  firlt  marria;^e  :  Borh  thefe  intentions  would 
be  contravened  by  a  dccifion  in  favour  of  revoca- 
iion. 

It  was  argued,  by  Mr.  Wickham,  that  1  court 
of  equity  had  not,  and  that  the  court  of  probate 
only  had,  the  power  to  decide  on  quelHons  of  ira- 
plied  revocfations-  He  dilTeri  much  from  a  refpec* 
table  judge  of  the  general  court,  who  decided  ia 
the  cafe  of  I'Vllcox  vs  RooteSy  that  a  court  of  pro^ 
hai  h^d  nothing  to  with  queiHons  of  the  kind.  That 
judgment  was  reverfed  in  this  court;  but  there  ia 
nothing  in  the  dccifion  here,  conveying  an  idea,  that 
the  power  belonged  to  the  courts  of  probat,  in  ex* 
clufioa  of  other  courts.  Mr.  Wickham't  ideaisalfo 
confronted  bv  tlic  nth  feftion  of  the  ac\  "concern- 
ing wills  £cc.*'  authorifing  a  procedure  in  Chance- 
ry, within  fevcn  years,  to  conteft  the  valiility  of 
a  will. 

Mr.  Wickham  alfo  fuppofed  that  the  ground  of 
implied  revocations  was  narrowed  down,  fo  far  as 
to  ihut  out  the  prcfent.  cafe,  by  the  fpecifica^^ion 
of  two  cafes,  of  total  and  particular  revocation, 
proved  for  by  the  jd  feiSlion  of  the  fame  adt.  As 
this  caufe  is  in  Mr.  Wickham's  favour  upon  the 
merits,  I  have  not  confidered,  nor  fliall  I  fay  far- 
ther than  is  inferable  from  this  opinion,  whether 
thegronnd  of  implied  revocation  taken  by  the  a6l 
be  narrnwerthun  that,  which  before  exifted.  But 
if  it  be  fo,  it  feems  to  me  at  prefent,  that  if  the 
.ftrong  negative  words  of  that  claufe  interdicting 
revocations  otherwife  than  purfuant  to  tiie  a£l  do 
not  extend  to  implied  revocations,  neither  can 
the  particular  affirmative  declarations  thereof  going 
I  to  cafes  not  coming  up  to  the  general  do6lrine,  or 
vnly  infcrted  through  abundant  caution. 
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Yerby^  But  the  plaintiffs  fay  they  come  within  the  equi* 

'^^  ty  of  the  third  claufe  concerning  wills  &c.     That 

>  ^^J*^  claufe  has  two  members.  The  firft  is,  that  if  a. 
teftator  having  no  child  living  (liall  make  a  will, 
not  mentioning,  or  providing  for  children,  which 
he  might  have,  if  at  the  time  of  his  death,  he  leave 
a  child,  or  his  wife  cnssent  of  a  child,  which  fliall 
be  born,  fuch  will  ihall  have  no  effefl  during  the 
life  of  fuch  after  born  child,  and  ihall  be  void  un* 
lefs  the  child  die  without  having  been  married^  or 
before  attaining  twenty  one.  This  provifion  (lands 
on  the  fame  ground  with  the  general  do6lrine,  au« 
thorizing  implied  revocations,  which  I  have  j  aft 
dated:  It  makes  fome  alterations  indeed  as  to 
the  effeft  of  the  vrill  in  relation  to  the  after  bom 
childs  marrying  or  coming  of  age  ;  but  it  only  con- 
templates a  cafe  of  a  difpofition  to  ftrangers;  for 
it  only  applies  to  cafes  of  teftators  having  no  chiU 
dren  living  at  the  date  of  the  will.  It  confequent- 
ly  only  eftablifties  a  revocation,  where  there  is  a 
total  diflierifon  in  favour  of  ftrangers,  of  all  ..the 
teftators  progeny. 

In  thefe  important  refpe<SVs  our  cafe  difleri  from 
that,  provided  for  by  that  member  of  the  claufe^ 
and  does  not  come  within  the  reafon  upon  which 
it  u  founded. 

The  latter  member  of  the  claufe  relates  to  poft- 
humous  pretermitted  children,  and  gives  them  a 
j5roviiion,  which  it  is  prefuraed  the  father  would 
I  ave  done,  could  he  have  forfeen  their  future  ex- 
i'lence.  The  reafon  and  equity  of  this  provifion 
does  not  extend  to  our  cafe,  where  the  plaiatiSt 
Wrre  living  iu  the  teftators  lifetime* 

Under  thefe  impreffions  I  think  the  decree  of 
difmiffion  ought  to  be  affirmed. 

FLEMING  Judge.  The  important  queftion  is^ 
whether  the  Tecond  marriage  and  birth  of  children 
bj^il  revukwu  lAxc  will  of  17^5?     I'hat  mairia^ 
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and  the  birth  of  a  child  are  a  revocation^  was,  at        Yerby,, 
Jfirft,  conlidered  as  applying  to  peribual  eftatc  oa-  '*''• 

ly  ;    they  were  however,    at  lengthy    fettled  to  be      ^  Ycrby.  ^ 
equally  applicable  to  real.    4  Burr.  1171,    J^ow.  '     ~^ 

Ucv.  555;  but  as  a  prefumptive  revocation  only, 
liabl:5  to  DC  rebutted  by  expreffioni  in  the  will,  f«r  by 
circuniftances*  \  Lord  Raym  441,  Dougl.  31: 
And,  in  the  prefent  cafe,  there  is  abundant  evi« 
dence  that  the  teftator,  when  about  to  many  the 
fecond  time,  declared  that  it  (hould  not  prejudice 
his  children  by  the  former  marriage ;  and,  even 
after  the  birth  of  a  fon  by  the  laft  wife,  he  was 
heard  to  fay  he  did  not  intend  him  any  land,  but 
would  give  him  an  education,  and  bind  him  to  feat 
or  feme  ufeful  trade.  Thefe  circumdances  repel 
the  idea  of  a  revocation  even  upon  the  principles 
of  the  tnglifli  law :  And,  uiider  the  a6l  of  Aflerably 
which  requires  a^^lual  deilru(5lion  of  tiie  will,  or  a 
revocation  in  writing,  the  appellants  can  have  no 
relief;  for  they  come  within  neither  of  the  excep- 
tions: Not  within  that  which  declares  that  no 
will,  made  when  the  teftator  bad  no  child  livings 
fliall  be  efieilual  during  the  life  of  an  after  bora 
child;  becaufe  the  teltator  had  children  living 
when  his  will  was  made  :  Nor  within  that  rela* 
tive  to  pofthumous  children;  becaufe  the  appel- 
lants were  not  fuch.  Of  courfe  there  is  nothing 
to  fave  them  from  the  general  operatioa  of  the  law. 
For  although  the  teftator  is  faid  to  have  declared, 
in  his  laft  iUnefs,  an  intention,  if  he  recovered^ 
to  make  alteriiions  in  his  will,  they  were  not  ex- 
preffed,  or  reduced  to  writing,  and  therefore  can 
have  no  manner  of  effeft.  Confcquently  there  be- 
ing nothingto  impeach  the  will,  theChanceliordid 
right  in  difmifling  the  bill,  and  his  decree  ought  to 
be  affirmed. 

C  ARRINGTON  Judge.  I  recollea  two  cafes 
upon  the  fubje6l  of  implied  revocations:  The 
lirft  was  the  will  of  an  old  man  who  had  never  mar- 
ried, but  who  afterwards  marrying  and  having 
children,  the  general  court  adjudged  it  a  revoca^' 
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tion :  The  other  was  the  will  of  Mr.  Wilcox, 
who  had  no  children  at  the  time  of  making  it,  but 
afterwards  married  and  had  ifluej  which  this  court 
decided  revoked  the  will,  I  IFasjb^  140,  The 
prefent  cafe,  however,  is  like  neither  of  thjtrm  ; 
for  the  ttrftator  here  had  children  at  the  time  of 
making  his  will ;  and  therefore  the  appellants  are 
not  entitled  upon  thegroundof  thofedeciiions.  But 
even  in  cafes  where  the  teftator  has  no  children 
at  the  time  of  making  his  will,  the  pre fump tion 
may  be  rebutted  by  circumftances;  And  here  the 
teftator  fpoke  of  his  will  in  his  laft  illnefs,  and  de- 
clared an  intention  to  make  alterations,  butmani- 
fefted  no  defire  to  revoke  it:  Added  to  which 
he  had  before  faid  that  he  did  not  mean  to  give 
the  complainants  any  part  of  his  eftate,  but  to 
educate  them,  and  bind  the  fon  to  fea,  or  10  a 
trade.  Thefe  circumftances  dcftroy  the  prefump- 
tion;  and,  as  the  appellants  do  not  come  wiihin  th« 
exceptions  in  the  a6l  of  Affembly,  1  think  the  decree 
is  right,  and  ought  to  be  affirmed. 

LYONS    Judge.     Concurred  that  the   decree 
{hould  be  affirmed. 


HILL, 

against 
BURROW. 

Dcvifcof  T*N  ejeftment  brought  by  Hill  againft  Burrow, 

lam*6  toT  H,  1    for  a  traft  of  land,  the  jury  found  a  fpecial  ver- 

hl^thr.HZs  '^^  bating.  That  Richard  Hill  made  his   will  on 

•witboutaljfv^  the3  of06>.  '774»  whereby  he  devi fed,  the  lands  in 

ful  heir,  re-  the  declaration  mentioned,    as  follows,   "  I  give 

mainder   over  **  and  devife  to  my  fon  Thomas  Hill,  all  my  land« 

to  R.  H.  and  cc  ^^  ^j^^  j^^^tl^  f,^^  ^f  Nottoway  river,   in   Suflex 

his  heirs,  ere-  ..            ^       .     v«      i_'     1.   •           j     ir          r 

ated  an  eft  ite  county,  to  him  his  heirs  and  afiigns  forever,  as 

tail  in  T.  H.  *'  ^^^^  niy  lands  in  Brunfwick  county,  to  him  and 

and  confc-  "  his  heirs  forever  5  but  /n  case  my   son  Thomas 

qucntly   is  ...... «-«««..«-«««-i..-— .-» 

barred  by  the  ^  of  AlTembly  for  ^docking  entails. 
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^*'  Hilly  dies 'oitbout  a  lawful  bei^j    my   will    and  Hill 

"  de(ire  if,   that  the  tracl  of  land,    in    Brunfwick  v/. 

*^  county  only,  (hjuld  defcend  to  my  fun  Richard  Bunow, 
**  Hill  &  his  heiri  forever."  That  the  teftator  died  ' 
in  the  year  1775.  That  Thomas  Hill  entered  on 
the  lands;  and,  in  February  1779,  conveyed  them 
toWilburne,  That  the  faid  Thomas  Hill  died  in 
1795,  vsitbout  having  6ecn  mar  riedy  and  leaving  at 
the  time  of  his  death  no  lawfully  begotten  cbild^  or 
children.  '1  hat  the  plaintiffs  are  the  heirs  of  the 
faid  Richard  Hill  the  younger,  the  devifee,  in  the 
faid  recited  claufe  of  the  will,  mentioned.  That 
the  defendant  holds  under  the  faid  William  Wil- 
burne.  The  Diftridl  Court  gave  judgment  for  the 
defendant;  and  the  plaintifls  appealed  to  this  court* 

G.  K.  Taylor  for  the  appellant.  The  quefti- 
on  is,  whether  the  devife  over,  was  goad,  and 
took  cffe6l,  upon  the  death  of  the  firft  devifee  with- 
out iflue^  The  words,  a  lawful  hcir^  confine 
the  contingency  to  the  time  of  tke  death  of  the  firft 
devifee  ;  which  is  a  reafonable  period,  and  within 
the  rules  concerning  executory  devifcs.  The  law 
has  undergone  a  confiderable  change  upon  fubjetU 
of  this  kind.  After  the  ftatute  of /ftn.  8,  con- 
cerning wills,  the  judges,  for  the  fake  of  alien- 
ation, ufually  inclined  to  conftrue  the  bequeft 
to  be  an  entail,  inftead  of  an  executory  devife;  but, 
not  feaving  the  fame  motive  for  it  in  perfonals, 
they  foon  eftabliihed  a  different  rule,  with  regard 
to  them.  Fearne^  nev)  edit:  l8a;  and  therefore 
in  Pinbury  vs  Elcauy*  Atkinson  vs  Hutchinson^ 
and  various  other  cafes,  the  flighted  expreffions, 
as  the  word  leaving  &?c.  were  held  fufficient  to 
confine  the  devife  to  a  period  which  the  law  would 
endure,  notwiftanding  the  old  dodlrine  that  there 
ecruld  be  no  limacatton  over  of  a  chattle,  after  a 
precedent  gift  of  it  for  life.  The  fame  do6lrine 
was  recognized  and  fupported  in  Dunn  vs  Bray^ 
1  Call  328.  It  is  true  that  for  a  long  time  a  dif- 
tinftion  prevailed  between  cafes  where  the  words 

wpre  applied  to   perfonal  eftate,  and  where  they 
______  ^ 
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were  applied  to  lands :  In  the  firfl  the  limitsttU 
on  over  would  be  fupporied,  but  not  in  the  lait. 
Forth  vs  Chapman-?^  &  Hughe f  V3  Sayer,^  Thi» 
diiUn^lion  however  is  now  exploded;  and,  at  this 
day,  the  fame  conftruclion  prevails,  whether  the 
words  relate  to  lands>.or  perlonal  cftaie.  Porter 
\s  Bradley^  3  Term  rep ^  143,  Roewg  J^J/^^y^  7 
Term  rep  589.  Thel'e  cafes  prove  that  the  doc- 
trine is  clearly  fo  in  England:  and  there  is  the 
fame  reafon  for  it  in  this  country :  Perhaps  the 
reafon  is  even  Wronger  fori^  here  than  there;  be- 
caufe,  there,  the  eniaU  fupports  the  devile,  and 
efFe6luates  the  intent  to  a  degree  throughout,  in- 
afmuch  as  the  remainder  will  be  good  after  the  entail 
is  fpeni,  but  here,  if  it  be  not  taken  as  an  execu- 
tory devife,  the  remainder  fails  altogether.  1  here 
IS)  in  reafon,  no  diClindVion  between  dying  with- 
out a  lawful  heir^  and  dying  <ivithout  leaving  a  law* 
Jul  heir  :  But  the  cafes  jult  read  Hicw,  clearly, 
t|hat,  in  the  latter  pale,  the  limitation  would 
be  good;  and  therefore  it  is  fo  in  the  former. 
The  words  in  the  prefent  cafe  are  equivalent  to 
dying  without  a  childi  For  the  limitation  is  to 
Richard  Hill  ihe  brother;  fo  that  Thomas  could 
never  die  without  an  heir,  whilll  Richard  or  hia 
defcendanis  were  living.  This  proves  that  an  heir 
of  the  body,  that  is,  a  child^  was  clearly  meant. 
Wh  ch  brings  it  within  the  influence  of  Hi^in" 
hotham  ya  Rucher J  2  Call ,  313.  The  cafe  is  not 
ftronger  than  that  of  Brewer  vs  Opie^  i  Call^  a  12; 
for  there  the  words  were  lawful  heir^  only;  which 
were  more  indefinite  than  the  expreifion  made  ufe 
of  here;  as  that  feems  to  tie  it  up  to  an  individual 
who  had  come  into  exiilence  at  the  time  of  the 
death  of  the  firlt  devifee.  7  he  fame  kind  of  ex- 
predion  is  ufedin  the  fucceeding  claufe,  relative  to 
ihe  devife  of  the  (laves ;  \\\  which  all  the  cafes  agree 
that  the  limitation  over  is  clearly  good;  and  there- 
fore it  is  fair  to  infer  that  the  tettator  meant  the 
fame  thing,  with  regard  to  the  devife  of  the  lands* 

♦  P.  Wms. 
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RoBBRTSOw  contra.  The  devife,  according  to 
the  exiiiing  law  at  the  time  of  making  the  mil, 
created  an  eiiate  tail  clearly.  The  authorities  in 
iupporc  ot  this  pofition  are  numerous ;  but  I  ihall 
content  myftif  with  refering  the  court  to  a  few 
diilindl  examples.  Fcarn^  o/dcdit:  ^22^  2S^t  '70> 
I  Wash.  71;  rhefe  cafes  appear  to  me  to  eftablifli 
the  do<5\iine,  uniformly^  to  be,  that  a  limitation 
upon  a  general  d>ing  without  an  heir,  which  is 
the  fame  as  dying  without  heirs,  creates  an  ef- 
tate  tail :  And  of  courfe  Thomas  Hill  the  firlt  de- 
vlfee,  here,  only  took  an  eftate  tail:  Which,  by 
the  operation  oftheadlof  1776,  for  docking  in- 
tails,  was  fumed  into  a  fee  limple,  and  the  re- 
in aider  to  Richard  deilroyed.  Carter  vs  Tyler y  i- 
Call,  165.  The  cafes  cited  in  oppofition  to  this 
dottrine,  do  not  impeach  it.  The  paflage  quoted 
from  %  Fearne,  182,  related  to  perfonal  eftate  on- 
ly, and  corifequently  does  not  apply:  Befides  there 
were  reftri6live  words  in  that  cafe ;  which  tied 
up  thedevife  to  a  reafonable  period.  In  Porter 
vs  Bradlyy  3  Term  rep.  143,  the  word  leavings 
had  the  lame  cfTeft.  Roe  vs  Jeff'ry,  7  Term  rep. 
589,  differs  eflentially,  from  this,  in  many  cir- 
cumftances;  particularly  the  word  leave  was  deci- 
iive.  The  cafes  of  Higginbotbam  vs  Ruder,  z 
Call,  and  Brevser  vs  Opie,  i  Call,  are  not  like 
that  before  the  court;  and  therefore  afford  no  ar- 
gument in  favour  of  the  appellant*  It  is  not  true 
that  the  fame  words  appplied  to  real  and  perfonal 
property  will  receive  the  fame  conftrufilion  ;  for 
the  contrary  has  been  expreflily  held.  Forth  vs 
Chairman.  Wms.  667.  The  judgment  is  therefore 
righf ;  and  ought  to  be  alHrmed. 

Hay  in  reply.  Cafes  upon  wills  are  not  mate- 
rial, unlefs  precifely  fimilar.  i  Wash,  103:  And 
in  the  prefent  cafe,  I  may  fairly  fay,  in  the  lan- 
guage of  Judge  Buller,  I  Term  rep.  596,  "no- 
thing can  raile  a  doubt,  about  the  conftrudlion, 
except  overwhelming  it  with  a  multitude  of  cafes^** 
I  ihall  therefore  confider  the  cafe  upon  prii^iple, 
only :     And  my  firft  proportion  is,  that  the  inten- 


346  OCTOBERTERM 

tion  of  the  teftator  is  alone  to  be  confulted,  and 
will  be  carried  into  effeft,  unlcis  he  wifhe^  to  cre- 
ate an  edate,  or  to  annex  a  condition,  which  can* 
not  legally  exili.  i  Jf^ash.  102,  2  BiacL  com.  381 
iTtfrm  refi,  ^%y*  Here  the  intention  is  clear,  e- 
vcn  beyond  controverfy  ;  for  it  is  not  controvert- 
ed. 1  he  teftator  intended  to  make  a  provificn  for 
Thomas  and  his  family^  but  if  he  had  no  child  then 
to  give  his  eftate  to  Richard,  i  fVms.  565;  where 
the  exprellion  is  not  llronger,  than  in  the  cafe  be- 
fore the  court.  This  intention  of  the  teftator 
may  be  carried  into  effecl^  without  violating  any 
principle  of  public  policy,  or  creating  an  eAate 
forbidden  by  law.  And  therefore  it  ought  to  b« 
done.  The  fecond  propoiition  which  I  aflfume  is, 
that  where  words  in  a  deed  or  will  are  fufcepti- 
blc  of  two  conftruftions,  that  (hall  be  preferred, 
which  tends,  to  make  it  good.  3  U^rns.  360.  Ad» 
mit  then,  that  the  words  *'  if  my  fon  Thomas  dies 
without  a  lawful  heir  *'  arefufceptibleof  twocon- 
ftrufiions,  one  an  immediate,  the  other  a  future 
failure  of  iflue,  the  firft  ought  to  be  preferred;  bc- 
caule,  under  that  conftru<I:tion  the  intention  of  the 
tellator,  as  to  both  the  devifees,  is  fulfilled.  For 
Thomas  would  have  a  fee  fimple,  and,  if  he  died 
without  an  heir,  Richard  would  take  the  propertN  • 
Whereas,  if  the  fecond  conilruflion  be  adopted, 
Thomas  will  have  an  eftate  tail,  which  the  teila* 
tor  never  meant  to  create.  But  the  words  do  not 
admit  of  two  conftru<51ions:  For  the  words,  ^  if 
Thomas  dies  without  a  lawful  heir,"  mean  if  he 
has  no  child  living  at  his  death,  i  Wms,  565.  The 
third  propofition  which  I  Ihall  contend  for  is,  that 
real  and  perfonal  property,  as  to  limitations  of 
this  kind,  ftand  upon  the  lame  footing;  and  that 
uords  of  iimatation,  applied  to  real  property,  will 
have  the  fame  conftrudlion,  as  if  applied  to  perfon- 
al eftate.  The  cafe  of  Forth  vs  Chapman^  ii 
objecSled;  but  the  do6lrine,  there  laid  dwwn  is  con- 
trary to  common  fenfe,  3  7grm  rep.  146,  3  Br9. 
€,cby.  82. 
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The  progrefs  of  the  Judiciary,  upon  fubjefU  of 
this  kind,  is  worthy  of  notice.  Originally  there 
could  be  no  limatation  over  of  a  chatde,  2  Black* 
397  :  After  this  a  diftindion  waa  taken  between 
•the  devife  of  the  ufe,  and  a  devife  of  the  thing  it« 
felf.  i  his,  however,  was  afterwards  exploded* 
But  ftill,  if  words  of  inheritance  were  applied  to 
the  firft  devife,  the  abfolute  property  veiled  in  the 
firft  devifee.  This  at  length  alfo  began  to  give 
^iray ;  and,  if  the  limatation  was  to  take  etredt 
within  a  life  or  lives  in  being  and  twenty  one  yean 
afterwards,  it  was  held  to  be  good.  Finally,  it 
was  fettled,  that,  as  to  chatties,  the  court  would 
catch  at  any  circumftance  to  fupport  the  limitati- 
on over^  2  Fearne  239,  i  Call  338  ;  and  why  not 
in  the  cafe  of  land  ?  A  dillin<5lidn  is  imp^ffible. 
The  words  are  now  taken  according  to  common 
parlance;  i  Wms,  199,  565  and  i  Term  rep*  593, 
596,  3  IVms,  2<So,  2  Term  rep.  720,  3  7erm  rep.  142, 
are  decifive  of  the  liberality  of  the  law,  at  the  pre- 
fent  day. 

RoBERTSOK.  All  the  cafes  prove  that  a  limi- 
tation, after  an  indefinite  dying  without  heirs,  is 
void,  as  an  executory  devife;  and  that  thcte  muft 
be  fome  circumfiances  to  tic  up  the  limitation  to  a 
Tea  fonable  period  of  time,  otherwife  the  firft  eftate 
•will  be  either  conftrued  an  entail,  or  the  limitati- 
on over  will  fail,  on  account  of  the  remotenefs  of 
it.  The  cafes  cited  on  the  other  lide  do  not  dif- 
prove  this  propofuion.— i.  Wms.  565  was  the  cafe 
of  perfonal  property;  and  therefore  has  no  appli- 
cation. 3.  Term  rep.  146,  inftcad  of  oppofing,  ad- 
mits the  principle  contended  for  by  me.  7  Term 
rep.  589,  had  the  words  leave  no  issue^  which  tied 
it  up;  and  that  was  corroborated  by  the  direction 
that  it  (kould^(?  and  return  to  the  furvivor,  or  fur- 
vivors.  3  Bro.  82  was  influenced  by  the  words  to 
divide  (sfc,  which  confined  it  to  a  definitive  period. 
The  cafes  in  2  Fearne^  239,  and  that  of  DunnvB 
Bray^  i  Call^  related  to  perfonal  eftate ;  befides, 
in  the  latter,  ,  the  word  leave  tied  up  the  limitati- 
on.    It  is  not  material  that  the  word^i^rir  is  ufed 
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HiH,  inftead  o(  ieirs;  for  their  is  no  di<Hn6lion  between 

j^^*  .them,  King  \z*  Burckeil^  FearrtCy  124.     To  this 

»  _[*L^"1*       ^  *^^  ^^^^  ^^®  do6^rine  conteiulcd  for  leads  to  the 

ellah  iibment  of  ptrptiuuWs;  aud  thereiore  ought 

.to  be  rejcCUJ, 

Cur.  adv.  vult. 

ROANE  Judge*  This  Is  an  a£>ion  offj^^S^Tnent^ 
and  the  q'lciiiioii  depend  upon  the  ^-oniiru^Uon  of 
the  will  of  Ricbaid  Hhl  (dated 3d 0<ilobtr,  i;740 
ViXny  died  in  tiit  year  1775* 

The  rlaufe  on  which  the  queftion  turns  is  to  the 
fullowing  tiled,  ^*  I  give  to  my  fon  i.  liiii,  all 
*^  my  la'.ds  on  he  itortU  fide  of  NotV'^>way  rivtr^ 
*^  in  SiilTex,  to  him  and  his  heirs  and  aflignes  for- 
"  ever,  as  alio  my  lands  in  Brunfwiek  to  him  and 
^^  his  heiis  forever;  but,  in  cafe  he  c  ts  wiihuut 
**  a  lawful  heir,  my  will  is,  my  lands  jn  Biuufvwick 
**  only,  **  tbe  premises  in  question  "  ^^  fliould  de- 
.*'  fcend  to  my  fon  Kichard  Hill,  and  his  heirs  foi»- 
"  e/er,  as,alfothe  following  Haves  6cc« 

Similar  difpofitions  are  alfo  made  to  his  two  fons 
-Green  Hill  and  Itichard  Hill,  with  preciftly    the 
^  fame  limitations  over  to   Thomas   Hill   and   hi* 

heirs  forever,  in  both  cafes.  I  infer,  from  this 
latter  circumllance,  that  1  homas  Hill  and  his  fa- 
mily were  rather  favorites  of  tne  tcftator. 

Another  difpofuion  is  made  to  his  daughter  Re* 
becca,  of  flaves  &c.  and  if  fhe  died  without  a  Uv«r. 
ful.heir,  or  under  twenty  one,  her  flaves  8tc.  to 
be  equally  divided  among  the  remaining  children. 

Thomas  Hill  having  died  in  1795,  without  hav- 
ing been  married,  or  leaving  lawful  iffue  at  the 
time  of  his  death,  the  tjueltion  arifes  under  the 
claufe  jud  dated,  what  eiUte  thefaid  ThomaaHill 
took  in  the  prtmifts. 
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The  counfel  for  the  appellant-,  finding  their 
eiufedefperateiil  arty  oth^;r  vie  voFihe  fubje'^l,  reli- 
ef ftronglyupon  a  tupj^ofetl  d^ciii  )'i  <  fiord  Kenyon, 
fliaking  the  authf^rity  of  for t^  vs  Coi'/wtan,  1  nat 
they  could  have  found  any  grounds  f  .r  inch  an  at- 
tempt)  1  confefs,  furpriz^d  me.  Not  fully  ac» 
quaidted  with  the  merits  andchara'l^r  of  that 
judge,  I  yet  thought  it  Itraiigc,  that  he  ^ho  has 
been  profufe  in  his  admiratio.i  of  Lord  Holt;  who 
has  diverged  from  the  liberal  decifions  of  Lord 
Mansfield;  who  has  declared,  1:1  appropriate  and 
emphatical  terms,  the  duty  of  a  judge  to  be  dicerc 
et  non  darejus^  ihould  be  ;)i  .>  npt  at  innovation  up- 
on the  fettled  rules  of  property. 

But  in  faft  the  cafe  relied  on  by  the  genikmea 
docs  not  bear  them  out  :  The  deter.iiination, 
therein  imputed  to  that  judge,  is  afterwards  difa- 
vowcdby  him,  as  ajud  cial  opinion,  in  Roev%  Jef- 
Jeryy  7  Term  rep.  ^qy,  and  the  diltindion  taken 
in  Forth  va  Chapman^  is  admitted,  and  a£led  up- 
on by  him  in  afabfcquent  cafe  iji Daintry  vs  Daiiu 
try. 

This  fuppofed,  and  fingle,  deviation  from  that 
cafe  being  thus  removed,  it  is  unncceflTary  for  me  to 
quote  inflances  from  the  hooks  wherein  its  autho- 
rity has  been  often  and  folemly  recognized. 

In  Forth  vs  Chapman^  it  was  decided,  that,  if 
freehold  and  leafehold  lands  be  devifed  to  ^,  and 
if  he  die  leaving  no  iflTue  of  his  body,  then  to  the 
daughter  of  his  brother,  and  children  of  his  fiftcr, 
this  dfcvife  (hould  be  expounded  to  imply  an  indefi- 
nite failure  of  iflue  as  to  the  freehold  lands,  and  be 
reftridled  to  iflue,  living  at  the  death,  as  to  tlie 
leafehold,  and  the  words  bt-  cofifidered  as  if  they 
had  been  repeated  by  two  feveral  claufes. 

The  objeft  of  the  gentlemen  was  to  explode  the 
ds(Un£lion)  as  relative  to  freehold  lands. 
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The  reafon  of  this  diftinflion  is,  that  the  words 
are  fo  underltood  in  relation  to  real  eilatc,  in  or- 
der to  create  an  eflate  tail  in  favour  of  the  iflue, 
who  are  capable  of  taking  an  inheritance,  but  with 
refpc6l  to  a  term  that  conftru6lion  cannot  benefit 
them;  for  a  term  cannot  defcend  to  then,  2  Fearfie 
231:  Notwithftanding  however  this  divcrfity, 
from  whence  may  be  inferred  a  general  difference 
of  intention,  as  relative  to  the  two  fubje£ls,  yet 
it  has  never  been  held  that  a  reftri6live  conlirudli- 
on  fliall  take  place,  even  in  relation  to  chatties, 
unlefs  there  be  a  particular  intention  inferable  from 
the  will  favouring  fuch  conftru£iion.  Slight  cir* 
cumfiances,  indeed,  have  been  laid  hold  of  to  pro> 
duce  this  effe£l,  fuch  as  the  words  "  leaving.^ 
**/AeM,"  "  a  limitation  to  a  perfon  in  esse  for  life 
&c*"  but  yet  there  mud  be  fome  fuch. 

I  lay  it  down,  then,  as  an  incontrovertible  po- 
fition,  that  words  importing  a  limitation  in  tatl 
are  taken  in  their  legal  sensey  as  to  real  eftate,  un- 
der circumftances  in  which  they  would  be  taken  in 
their  vulgar  fenfe  as  applying  to  chatties ;  and 
that  when  they  are  taken  in  the  latter  fenfe  as  ap- 
plying to  the  latter  fubje£l,  it  is  not  from  the  ge» 
neral  intention  of  the  teftator  inferable  from  the 
diverfityjuft  Rated,  but  from  a  particular  intenti- 
on appearing  in  the  will  itfelf,  coming  in  aid  of  the 
former* 

Bearing  in  mind  this  diftindlion,  and  the  ground 
of  it,  let  us  examine  the  prefent  cafe. 

If  the  fubjeft  of  the  devife  in  quedion  had  even 
b^en  perfonal  eftate,  I  fee  no  grounds  whereon  we 
could  reilridt  the  limitation  to  mean  ifliie  living  at 
the  death.  The  words  of  the  devife  are  approprt* 
ate,  and  emphatical,  to  import  an  eftate  tail,  and 
there  is  an  abfence  of  all  words,  fuch  as  leave^  sJbertj 
fcfc.  which  have  frequently  been  re  for  ted  to,  for 
the  purpofe  of  infering  a  particular  intention. 
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Great  ftrefs  is,  however,  laid  upon  the  exprefli- 
ttn  If  be  die  vfitbout  a  la^jjful  bcir^  -as  indicative  of 
an  intention  to  reftricl :  But  there  is  nothing  in  it. 
Thofe  words  (landing  Tingly  are  fully  competent  to 
convey  an  ertate  in  fee,  or  tail,  with  reference, 
as  the  cafe  may  be,  to  the  perfon  in  remainder; 
that  i*|  whether  he  can  be  a  collateral  heir,  or 
not. 

The  word  Heirs  or  Heir  is  nomen  colleSiivum. 
No  cafe  is  recolle6led,  whi;re  the  diilindlion  now 
fet  up  was  taken.  The  cafe  of  Goodtitie ys.  Peg^ 
den^  2.  Term  rep*  720,  was  as  to  this  point,  fub- 
ftanttaliy  like  that  before  us.  "  Lawful  heir"  was 
there  conllrued  to  mean,  Issue  oj  bis  bcdy-^  and  it 
18  believed  that,  if  issue  were  lubltituted  in  this 
will,  the  objeftion  would  not  have  been  made.  In 
that  cafe,  it  is  true,  the  v/ords  were  conhdered  as 
rcftri6\ed,  and  the  limitation  over  good:  But  the 
word  leaving  was  alfo  there,  ar.d  the  court  in  their 
opinion  laid  no  ftrefs  upon  the  word  heir  being  in 
the  lingular  number. 

If  it  be  faid  that  the  expreflion  in  our  cafe  it  tan- 
tamount to  the  words  not  leaving :  I  anfwer  that 
it  is  equipollent,  at  mod,  to  the  exprcffion  not 
bmvingi  which  is  confidered  by  lord  Kenyon  in 
Weakly  vs  Rugg^  7  Term  rej?.  326,  as  effentially 
dtfTerent  from  not  leaving. 

It  is  obfervable  alfo,  that  in  the  devife  of  flaves 
to  Rebecca,  the  teflator  not  only  omits  the  words 
to  ber  and  ber  beirs  for  ever^  but  adds  the  contin- 
gency of  her  d)ing  under  21,  a  circumrtance  de- 
noting reftriiSlion,  and  limits  the  remainder  to  be 
equally  divided  among  the  remaining  clildren : 
Thereby,  perhaps,  throwing  the  cafe  of  this  bd- 
queft  within  the  reafon  on  which  the  cafes  of 
Hughes  vs.  Sayer; — Nicbols  vs.  Skinnner ;^^Hig* 
ginbotbam  vs.  Rucker^  and  others  are  decided. 


ss^ 
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But  the  fubje6l  of  the  prefent  devife  is  not  pefi 
fonal  eftate,  but  land.  As  to  this  fubjedl  the  ge- 
neral intention  is  in  favor  of  an  eftate  tail.  The 
words  ufed  arc  entirely  adequate  to  that  purpofe ; 
and  there  are  no  grounds  whereon  to  infer  a  par- 
ticular contrary  intention,  but  the  converfe.  Such 
as  the  different  phrafealogy  ufed  in  the  bequeft  to 
his  daughter  Rebecca,  and  the  circumflances  be- 
fore dated,  (hewing  Thomas  Hill  and  hit  familjr 
to  have  been  favorites  of  the  teftator.  I  am  there- 
fore of  opinion  that  the  judgment  ought  to  bd 
affirmed* 

FLEMING  Judge.  The  firft  part  of  the  devife 
to  Tho^s  Hill  and  his  heirs  was  turned  into  an  ef- 
ftatc  tail  by  the  fubfequent  words  in  case  my  said 
son  TJb6*s  Hill  dies  fvitbout  a  lawful  heir }  for  the 
latter  words  plainly  mean  an  heir  of  his  body,  as 
he  could  not  die  without  an  heir  whilft  his  brother 
Richard  was  living.  But  it  is  faid  that  the  words 
dies  soithout  a  la'wful  heir  meant  if  he  died  with- 
out leaving  iffue  at  the  time  of  his  death.  There 
it  however  a  diftindlion  in  this  refpedl  between 
lands  and  perfonal  eflate;  In  the  latter  the  wordf 
are  taken  in  the  vulgar  fenfe,  but  in  the  former 
the  legal  fenfe  prevails;  that  is  to  fay,  they  are 
conftrued  to  mean  a  failure  of  iffue  generally.— 
Cowp.  410.  It  is  true  that  Lord  Kcnyon  in  Por^ 
ter  vs  Bradley^  1  T.  rep.  143,  appears  to  have  hefi- 
tated  at  the  diitindlion;  but  the  do6lrine  is  too  ful- 
ly cftablifhed  to  be  overturned  by  a  fingle  deciiion. 
The  rule  is  inflexible  that  a  limitation  after  a  dying 
without  iffue  generally  creates  an  eftate  tail,  unlei's 
it  be  controuled  by  reftriflive  words  clearly  mani- 
feftingan  intention  to  confine  it  to  a  dying  without 
iffue  living  at  the  death  of  the  devifee,  or  forre 
other  reafonable  period :  And,  as  there  are  no 
fuch  words  in  the  prefent  cafe,  I  am  of  opinion 
that  the  legal  fenfe  muft  be  adhered  to,  and  that 
Thomas  took  an  eftate  tail;  which  was  turned  into 
a  fee  fimple  by  the  aft  of  1776  for  docking  entaiisw 
The  refult  is,  that  the  judgment  of  the  Diltrift 
Ccurt  is  right,  and  ought  to  be  affirmed. 
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CARRINGTON  Judge.    The  ju Jget who         HIM, 
preceded  me  have  cxhaufttd  the  fuojeCl;  and  there*       -^  v'» 
fore  I   have  oitiy  lo  add  that  I  concur  in  the  opU       «^^^»^« 
n'lon  that  Thomas  Hiii  took  an  tUate  tail;  which, 
by  the  a<Sl  of  1776;  was  turned  into  a  feefimpie; 
Of  courle  the  judgment  of  the  Diiiricl  Cottrc  is 
Ti^ht ;  and  ought  to  be  affirmed* 

LYiJNS  Judge.  I  have  always  thought  the 
diftindlion  between  lands  and  perfonal  eltate  to 
have  been  fettled  by  the  cafe  oi Forth  vs  Cbapmani 
and  that  it  was  certain  that  a  limitation  over  of 
lands  after  a  general  dying  without  iffue,  created 
aiA  eltate  tail.  Fearne  363.  It  is  to  no  purpofo 
to  be  arguing  about  the  intention,  unlefs  the  words 
will  authorife  a  reitrified  conftruCkiun ;  for  mere 
intention  cannot  prevail  againft  a  fettled  rule  of 
interpretation,  which  has  fixed  an  appropriate 
fenfe  to  particular  words ;  becaufe^  when  the 
fenfe  is  once  impofed,  they  become  the  indicia  of  the 
teilators  mind,  until  the  contrary  is  (hewn  by  conn* 
tervaiH:)g  expreflions.  Harg.  L  Trails  508.  It 
is  better  thuc  it  fliould  be  fo  too:  For  the  law 
ought  to  be  certain  ;  and  when  the  rule  is  once 
laid  down  it  iliould  be  adhered  to:  Otherwife 
what  is  called  liberality,  at  the  bar,  will  degene- 
rate into  arbitrary  dilcretion,  and  all  muft  depend 
upon  the  will  of  the  judge.  None  of  the  cafes  cit- 
ed by  the  counfel  for  the  appellant  contravene  the 
fettled  dodlrine.  'Thzt  of  Porter  vs  Bradley ^  which 
was  moft  relied  on,  evidently  does  not ,  for  the 
words  leaving  iffue,  there,  eflcntially  vai'ies  it 
from  this  case:  And  all  the  other  decifions,  both 
before  and  fince,  have  io  firmly  ellabliflied  the  con- 
ftniAiou  in  favour  of  the  intail,  that  it  has  now 
become  a  a  canon  of  property,  which  it  would  be 
dangerous  for  the  court  to  alter.  7  he  Legifla- 
ture,  by  the  zSt  for  docking  intails,  plainly  un- 
derftooditin  this  manner;  and  therefore  they 
left  the  conftrn£tion  as  it  was  before,  but  turned 
the  entail,  when  created,  into  a  feefimple*  Ai| 
infringio^nt  of  the  rule,  tbea>  inftead  of  fupfori- 
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tng  the  Legiflative  intention  would  go  dircaiy  to 
defeat  it ;  and  would  tend,  under  the  notion  of 
executory  devifes,  to  introduce  that  very  clog  to 
alienation  which  the  ftatute  meant  to  abolifh.  >Con- 
fequently,  finding  nothing  in  thii  cafe  to  take 
it  out  of  the  general  rulfe,  I  think  that  Tho- 
mas  Hill  took  an  eftate  tail,  which,  by  virtue  of 
the  aft  of  1776,  was  turned  into  a  fcefimple  ;  and 
therefore  that  the  judgment  of  the  Diftrift  Court 
if  right* 

Judgment  affirmed. 


TATE, 

again/l 
TALLY. 

DcTift  cf  TM  cjeAment  brought  by  John  l*ate  againft  Deb- 
^V^be^^  X  dul  Tally  for  a  trad  of  land  in  Hanover  coua- 
]i.Jhoulddu  ^»  the  parties  agreed  a  cafe,  which  ftated.  That 
mot  ba%'ing  any  Robert  Tate  being  feized  of  the  lands  in  the  de« 
lawful  heir  of  claration  mentioned,  made  his  laftwillon  the  nth 
^if^^yj  ^^^"  ®f  M^iy  ^^  ^^^  y^ar  1777,  wherejby  he  devised  the 
lo  B?thU  ^«  ^*'^  ^^"^^  ^"  ^^^  ^^^^»  following,  "  I  wiU  and  be- 
an eftate  taU  "  qucath  to  my  fon  Jeffe  Tate,  all  the  land  I  hold 
kiJkm  ^^  on  the  fouth  and  eaft  fide  of  the  above  mention- 

"  ed  road,  bounded  on  the  fouth  fide  by  John 
**  Tate  and  James  Martin,  on  the  weft  by  Fran- 
•*  cis  Tate,  on  the  north  and  laft  by  Richard  Rich* 
"  ardfon,  containing  about  205  acres  moreorleb. 
«*  Novf  if  the  said  Jesse  Tate  should  die ^  not  iaw* 
*'  ing-  any  lawful  beir  of  his  body^  then  the  said 
•*  land  to  go  t$  my  youngest  son  John  Tate.  *' 
That,  after  the  death  of  the  teftator,  the  fa  id  Jef- 
fe Tate  entered  and  was  feized,  and  being  fo  fcia- 
cd  conveyed  to  a  perfon,  under  whom  the  de- 
fendant claims.  That  the  faid  Jeffe  Tate  died 
about  the  year  having  never  bad  any  lavf- 

Jill  issue.     That  the  plaintiff  is  the  fon  of  the  tet 

Y>. 
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tator,  and  the  perfon  defcribcd  in  the  faid  deviie 
hv  the  words  my  youngest  son  yobn  late*  The 
Diilridl  Court  gave  judgment  for  the  defendant^ 
and  the  pUintitf  appe  iled  to  this  court. 

.WicKHAM  for  the  appellant.  Thequeflion  is, 
whether  the  devife  over  to  John  Tate  be  good^ 
In  one  point  the  caic  is  nearly  the  fame  with  that 
of  Hill  va  Burrow  the  other  day;  which  wai  fully 
argued,  and  the  cafeg  then  cited,  particularly  /Vr- 
ter  vs;  Bradley^  3  Term  rep.  143,  clearly  ftiew 
how  the  point  would  now  be  decided  in  England. 
Relying  therefore  upon  thofe  cafes,  and  the  argu- 
ments made  ufe  of  upon  them,  I  pafstoa  fecond  point 
which  occurs  in  tlie  present  cafe:  Namely  that  the 
devife  here  was  fmce  the  ^t\  of  1776  for  docking 
entails:  And  therefore  I  contend  whatever  may 
be  the  En^jiih  rulu  in  fuch  cafes,  that  the  limitati* 
on  over,  in  the  cafe  before  the  court,  is  clearly 
good.  For  the  aCl  of  1776  has  changed  the  whole 
fyftem,  and  lubverted  all  the  ancient  reafoningon 
the  fubje^t.  In  England  eilates  tail  are  implied 
for  the  benefit  of  the  iifue,  and  to  prevent  their 
being  defeated  by  the  limitation  oven  But  that 
reafon  does  not  hold  with  us  at  this  day;  for  as  ef- 
tates  tail  cannot  now  be  created,'  real  and  perfo* 
nal  eilate  Itaad  upon  the  lame  footing  in  refpedl  to 
limitations  over,,  after  preceding  eftates  are  given. 
But  the  conftant  rule  with  refpe6\  to  limitations  of 
perfonals  is,  to  purfue  the  particular  intention  of 
the  teftator  as  exprtifed  in  the  will,  and  not  to 
adopt  the  notion  of  the  general  intent  as ^Wdsdone 
with  regard  to  devifes  of  land.  This  didindion  is  ' 
very  well  illuJl rated  in  FonbL  Tr.  Eq.  And  the 
reaibn  is  obvious,  namely,  that  it  would  eounter*- 
a£l  inftead  of  fupporiing  the  general  intent  of  th» 
tellator  in.the  cafe  of  perfonal  eilate;  becaufethat 
could  not  be  entailed^  but  the  firft  devife  would. 
give  the  whole  property  ;  fo  that  the  limita- 
tion over,  which  in  that  cafe  would  be  within  the 
Seneral  intent  of  the  telUtor,  would  be  entirely 
.teaied,  Dunn  vs.  Bray^  \,  Call^  343,  where  the 
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Tate,         Prefident,  in  delivering  the  refolution  of  the  court 
Tft^'  expreffly  ftttes  it  fo.     This  reiibning  applies  em* 

^*  phatically  to  real  eftate  fince  the  a6l  of  1776;  l^ 
canfe,  as  the  firft  devife  will  now  give  the  whole 
eftate  in  lands  alfo,  the  objed  of  the  teftator  will 
be  defeated,  by  the  implication :  And  therefore  in 
fupport  of  the  intention  the  implication  will  be  re* 
je£led«  Confequently  the  court  will  now  purfixe  the 
courfe  with  regard  to  deviies  of  perfonals,  in  which 
the  Judges  have  been  aftate  in  finding  out  diftinc* 
tions  in  order  to  maintain  the  limitation  over.— * 
%Term.  np.  731;  where  the  words  are  fcarccly  to 
ftronr  as  in  our  cafe ;  and  yet  the  limitation  over 
was  fupported*  Let  us  fuppofe  that  the  Legifla* 
turc  inftead  of  docking  entails, .  had  declated  th^t 
perfonal  eftate  might  alfo  be  entailed,  then  devi* 
fes  of  perfonal  eftate  would  have  been  fubjeA  to 
all  the  rules  with  regard  to  entails  of  lands: 
And  the  converfe  of  this  do£lrine  ought  now  to 
prevail  with  refpeA  to  real  eftafe  fince  the  aA 
for  docking  entails  was  made,  fiefore  the  a6l  of 
1776,  as  entails  were  lawful,  there  was  a  fair 
prefumption  that  the  teftator  intended  an  entail ; 
but  it  is  otherwife  now ;  becaufe  that  would  be  to 
prefume  he  intended  to  create  an  eftate  coBtrary 
to  law;  which  the  court  will  not  do:  Efpecially 
as  the  eflfedl  would  be  to  prefume  it,  for  the  fake 
ef  deftroying  the  intention  of  the  teftator,  inftead 
of  fupporting  it.  The  a£l  of  1776  leaves  the  con* 
ftru6lion  with  regard  to  eapreis  eftates  tail  to  re* 
main  upon  the  fame  foundation  as  beforci  but  it  is 
not  correA  to  fay  that  the  fame  rule  fliould  apply 
to  implied  eftates  taiU  for  there  is  no  reafon  for 
ID  diking  the  implication  now.  The  rule  has  been 
found  fo  inconvenient  even  in  England;  that  the 
Judges  there,  have  ftruggled  to  get  rid  of  its 
and  therefore  have  been  conftantly  narrowingi  but 
mever  have  enlarged  it. 
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Randolph  contra.  The  devift  in  thii  cafe 
would  have  created  an  eftate  tail  beFore  1776 
clearly ;  and  therefore  it  givei  a  fee  iince.  The 
teftator  did  not  intend  an  executory  devife,  but  a 
remainder.  For  the  firft  devife  is  to  Jeffe  Tate  for 
life,  without  any  words  of  perpetuity,  5  Term  rep. 
i3>— 6«  Term  rep.  61  a*  Therefore  it  muft  be 
conftrued  an  entail  in  JeBe^  or  his  iflue  would 
have  been  defeated ;  and  this  in  favour  of  the  eld- 
eft  foo,  who  was  already  provided  for.  The  word 
^eir  ii  equivalent  to  beiriy  i  Fearne  18 1;  and  con* 
fequently  it  is  the  fame  as  if  the  devife  had  been  to 
Jefle  Tate  for  life,  and  if  he  dies  without  having 
any  lawful  heirs  of  his  body,  that  is,  witioui  issuCf 
then  to  John  Fate  in  fee:  which  would  have  given 
an  entail,  clearly.  1  Term  ret.  146.— 5  Term  rep. 
555 f  which  indeed  is  proved  by  Mr.  Wickham's 
own  cafe  of  Dunn  vs.  Brajy  i  CW//,  J43.  This 
doArine  is  right  on  principle^  and  is  agreeable  to 
the  rule  in  Sbellys  cafe »  for  a  maa  may  be  faid  to 
die  without  iflue,  whenever  his  iflue  fails.  Z^^V 
cafe  cited  in  Forth  ys  Cbapman^  i  Wms.  664.  It 
it  not  correal  to  fay  that  the  decifions  of  the  courts 
are  to  change  with  circumftances ;  for  when  thf  y 
have  been  of  long  (landing,  thev  become  rules  of 
property,  and  ought  to  be  coniidered  as  binding* 
I  Wasb.  202.  There  al way sfhas  been  a  fettled  dif- 
tin£lioa  in  the  con(lru6lion  when  the  words  relatci 
to  real,  or  to  perfonal  property.  In  the  firft  they 
create  an  entail,  in  the  latter  a  good  executory 
devife.  Consp.  411*  Fortb  vs.  Cbapman  i»  Wms. 
tbjy  5  Term  rep.  338.  And  altho  the  opinion  of 
Lord  Kenyon  in  Porter  vs.  Bradley ^  3.  7erm  rep. 
146  is  cited  to  Ihew  that  he  was  againft  any  dif* 
ferences  between  theni,  and  reprobated  the  difttnc* 
tion  taken  by  Lord  Macclesfield  in  Fortb  vs.  Cbap» 
man^  yet  it  appears  that  he  afterwards  approved 
of  it  in  the  cafe  of  Daintry  vs  Damtry^  6.  lerm 
rep.  314*  And  indeed  it  was  expreflly  recognifed 
by  this  court  in  Dunn  vs  Bray,  i  Call.  There  ii 
DO  grouhd  for  a  difference  in  the  conftrudlion  be* 
fore  and  after  tihe  a£t  of  1776.    For  that  a£l  wu 


JS'  OCTOBER   TERM 

merely  defigned  to  turn  the  eftatc  tail  into  a  fee, 
but,  to  leave  the  conftru6lion,'a«  to  what  words 
would  create  an  eftate  tail^  as  it  was  before.  Car- 
ter vs.  Tyler  J  I.  Call^  i86.  la  which  Mr.  Wafli- 
ington,  who  fcarcely  ever  ufcd  a  weak  argument, 
cxpreifly  urged  that  there  was  no  diflferencc;  and 
the  court  appears  to  have  thought  fa(.  indeed  the 
bias  of  the  court  has  been  not  to  diilurb  old  rules 
of  interpretation,  but  on  the  contrary  to  maintain 
them.  Minnis  vs.  Aylett^  i.  Wash.  30a.  If  the 
flatute  de  donis  was  repealed  in  England  this  would 
be  confidered  a  conditional  fee  at  common  law 
there.  It  is  faid  that  the  Engliih  Judges  have  been 
ftriving  to  get  rid  of  the  rule,  but  that  rather 
proves  it  cannot  be  departed  from.  Nor  is  it  un- 
important, that  the  Legidaiureby  the  aft  of  1792, 
Rev.  coek  16,  plainly  (hew  their  idea  to  be  that  the 
ufual  conftru6lion  is  to  take  place  relative  to  eftates 
tail;  for  they  fay,  that  ever\  eftate  in  lands,  **which 
iincehath  been  limited,  or  hereafter  (hall  be  limit- 
ed, fo  as  that  the  law  aforetime  was,  fuch  an  ellate 
would  have  been  an  eftate  taih,**  fliall  now  be  deem- 
ed an  eftate  in  feeftmple. 

WiCKHAM  in  reply.  The  word  eftatc  may  b« 
taken  from  other  parts  of  the  will,  and  annexed 
to  the  devifc  to  Jefle  Tate,  fo  as  to  create  Zi  fee 
inftead  of  a  lif?  eftate,  Davies  vs  Miller^  i  Call^  127. 
The  cafe  of  Dunn  vs  Bray  does  not  prove  that  a 
diftin£lion  between  real  and  perfonal  eftate  (hould 
not  be  made,  but  the  contrary.  For  it  ftiews  that 
it  was  formerly,  made  for  the  fake  of  the  iflTue  only. 
The  a6l  of  1792  means  limitations  in  tail  exprefT- 
ly,  and  not  by  implication.  Befides  it  was  fubfe- 
quent  to  this  will ;  and  therefore  proves  nothing. 
T  he  cafe  of  Carter  vs  Tyler ^  was  not  a  '  case  of 
conftruftion,  but  merely  as  to  the  efied  of  the  aft 
upon  an  acknowledged  entail. 

Cur  adv.  vult. 

ROANE  Judge.    This  is  an  aftion  of  ejeftment 
lor  a  tra£l  ofland,  and  the  queftion  depends  on 
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the  conftru6lion  of  ths  will  of  Robert  Tate  of  tht 
nth  of  May  177 J. 

The  particular  clatife  of  that  will  which  gives 
rife  to  it  is  in  tLe  following  words,  *'I  will  andbe« 
*'  queath  to  my  fon  JcfTe  Tate  all  the  land  I  hold 
*'  &c.  ft/be  premises  in  question;)  now  if  the  faid 
**Jeffc  Tate  (hould  die,  not  having  any  lawful 
**  beir  of  bis  body^  then  the  faid  land  to  go  to  my 
**  youngell  fon  John  Tate.'*  And  the  quellion  is, 
what  eiiate  the  devifee,  Jefle  Tate,  took  in  the 
premifes  in  queftioi). 

The  doflrinet  of  the  law  are  common  to  this 
case,  and  to  the  cafe  of ///V/vs  Bunowy  juft  de- 
cided, except  fo  far  as  a  diUind^ion  may  arifc  from 
the  different  phraf«;oIogy  of,  and  circumftancei 
appearing  in  the  wills,  and  from  the  confiderati- 
on  which  was'much  preflTed  upon  us,  that  the  will 
before  us  was  made  poflerior  to  the  a£l  of  177<$ 
docking  entaiU. 

This  being  the  cafe,  I  flinll,  to  fnve  time,  re- 
fer to  my  opinion  jurt  delivered  in  that  cafe;  and 
efpcially  to  fuch  parts  of  it  as  go  to  fortify  the 
eafe  of  Fortb  vs  Chapman^  and  to  iliew  that  even 
in  the  cafe  of  chatties,  it  is  not  the  general  inten- 
tion folely  which  authorifcs  a  reftridive  conftruc- 
tion  relative  to  that  fubje6l,  but  a  particular  in- 
tention inferable  from  the  will  and  cafe  itfelf,  com- 
ing in  aid  of  the  fuppofcd  general  intention,  Mr. 
Wickhams  great  argument  was,  that  fince  the  a6l 
1776,  prohibiting  entails,  there  is  the  fame  gene- 
ral intention  as  relative  to  both  kinds  of  property, 
and  that  real  property,  fince  that  time,  (lands  on 
a  common  ground  with  per  fon  al.  If  this  were  fo, 
it  ftiil  is  not  enough,  uniefs  he  fliews  alfo,  that 
under  this  will,  in  the  cafe  of  perfonal  property, 
a  reftri£tive  condrudion  would  have  been  adopt* 
ed. 

This  I  apprehend  would  not  have  been  the  cafcj 
but  I  (hall  not  wafte  time  to  enc^uire  whethsr  if 
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would,  or  would  not,  thinking  it  beft  for  the  pob* 
lie  good  to  go  at  once  into  the  great  qutftion;  and 
being  equally  clear  upon  that  quetfion^  that  it  is 
quite  immaterial,  whether  the  will  was  prior  to 
the  a£l  of  1776)  or  fince. 

The  Legiflative  conftru6Uon  of  the  zQ,  of  179I9 
Accords  wi(.h  my  own  opinion  on  the  fame  fubjed* 
Ii  ift*intitltd  to  refpe£l,  but  would  not  bind  this 
court  to  adopt  the  fame  conftrudlion,  contrary  to 
their  own  judgment  in  relation  to  prior  cafes. 

The  aft  of  1776  declares,  **  that  any  perfon  who 
*•  now  hath  or  hereafter  may  have  any  eftate  in  fee 
*^  tail  general  or  fpeciai  in  any  land  &c.  in  poflef* 
*'  fion  occ.  or  who  now  is,  or  hereafter  may  be  en- 
'*  titled  to  any  fuch  eftate  tail,  in  reverfion  or  re« 
^*  mainder  &c«  whether  fuch  eftate  t^il  hath  been, 
*^  or  ftiallhe,  created  by  deed,  will,«a£l  of  Afltm- 
**  bly  or  by  any  other  ways  or  means,  fliall  from 
**  henceforth,  or  from  the  commencement  of  fuch 
^^  eftate  tail,  ftand  feized  &c.  to  fuch  lands  &C 
^^  fo  held  or  to  be  held  &c.  in  full  and  abfolute  fee 
^^  fimple,  in  like  manner  as  if  fuch  deed,  will  &c, 
**  had  conveyed  the  fame  tobim  in  feefimple:  Any 
^^  words,  limitations  or  conditions  in  the  faid  deec^ 
**  will  &c.  to  the  contrary  notwithftanding,  *^ 

There  can  be  but  one  poiTible  conftruftton  of 
this  a61,  and  that  is,  that  it  converts  eftates  tail 
into  feefimple,  but  refers  to  and  referves  all  laws 
then  in  force,  for  the  decifion  of  the  queftion, 
whether  in  future  as  well  as  in  paft  cafes,  an  e& 
tate  tail  would  (but  for  the  interpofition  of  the  aft) 
have  pafled  or  not?  If  fuch  reference  is  not  raadft 
to  the  laws,  what  could  the  Legiflature  niean^ 
mfter  annihilating  eftates  tail  by  pointing  the  aft 
alfo  againft  eftates  tsil  which  perfons  might  here* 
after  have,  and  which  they  might  hereafter  be  en* 
titled  to?  Why  elfe  direft  it  againft  eftates  tail 
which  fliall  be  created  by  deed,  will  &cf  why  elfe 
fefer  to  the  commencement  of  a  future  eftate  taul  2 
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ifhy  elCe  ufc  the  expreffion  relative  thcretoy  to  be         T^^te, 
held  &ii  ^w* 


Upon  any  other  conftrufiion,  the  aA  is  a  eom* 
flettjelo  ie  sCy  at  to  future  cales,  in  refpecl  of  all 
thofe  emphatical  expreffions.  It  is  no  novelty, 
even  for  courts  to  refer  to  the  lex  temporUj  for 
the  condructionof  indramentsandcontracls*  I'bc 
Legiilature  has  gone  upon  the  lame  principle  ia 
the  prefent  inltance;  but  when  the  referved  lair 
^as  had  its  operation  in  relation  to  the  conitrudi* 
on  of  eltates  tail,  the  a£lof  1776  iteps  iui  and  en* 
larges  the  inter  ell  into  a  feefimpie* 

The  prefent  attempt  of  the  appellant  is  to  take 
from  the  tenant  and  his  heirs,  by  con^tru61ion  and 
analogy,  that  interelt  which  it  is  the  particular 
objeA  of  this  a6l|to  fecure  to  them,  and  which  it  ie 
provided  that  no  txprefs  limitation  by  the  party  in 
the  deed  or  will  itlelf  (hall  affeCi  or  iruftrate* 

I  am  therefore  for  affirming  the  judgmenu 

FLEMING  Judge.  There  can  be  no  doubt,  at 
well  upon  general  principles  as  upon  the  authority 
of  the  cafe  of  Hill  vs  Burrowy  juft  decided,  that 
the  words  of  this  will  would  have  created  an  eftate 
tail  in  Jefle  1'ate  prior  to  the  a6i  of  1776.  '1  ho 
^ueiiion  therefore  is,  whether  its  beini^  made  fub* 
^quent  to  that  a£l,  has  altered  the  cafe  i  And  I 
think  not :  For  the  whole  e(Fe61  of  that  ftatute  is 
to  convert  eftates  tail  into  eilates  in  feeiimple; 
and  not  to  alter  the  meaning  of  words,  or  deftroy 
the  edabliihed  rules  of  conilrudlion.  My  opinion^ 
confequently,  is,  that  the  judgment  of  the  Dillri^^ 
Court  ought  to  be  affirmed. 

LYONS  Judge.  The  cafe*  is  not  fo  ftrong  ti 
oven  that  of  Hill  vs  Burrovfi  For  here  the  fir(k 
devifee  would  have  had  only  an  eftate  for  life,  un» 
lefs  he  had  taken  an  eibte  tail.  The  judgment  i# 
light  i  and  is  to  be  affirmed* 


lal 
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DUVAL, 

BIBB. 

amafSjnuI  T^  ejcclncnt  brought  by  Duval  3nd  Younghuf, 
o'.jca  hisovvn  i  baai  aguini  Bibb,  for  a  tracl  of  land,  tiie  jury 
p^lTefiion  tor  found  a  verJicl  fir  the  plainiiffs  fubjcct  to  tne  opi- 
tmntyycu.s  y^Jo^  of  the  courc  on  a  cafe  which  itateU,  That 
againjl  hts  g-^j^  ,  ^^^^  ^  ^^^  ^^^,  j  ^  of  Deceniber  1788, 
ovvn  d'^ed  giv-  ,^,1  .trir  l 
CD  within  that  *""  recorded  on  liie  i6in  ot  the  lame  mo.tn,  con- 
period,  ve.yed  the  land.s  to  Graves.  That  BRbb  was,  at  that 

If  in  ejcft-  time,    in  adlual  poircffion,  a"hd  had  been  lo  for  up- 

*°T^and^  ^^"  wards  of  twenty  years.     ThatGravcs,  on  the  28th 

tcrbelaidpre-  of  Noveraberi793,  conve}ed  to  Duv^l  and  Young* 

Cedent  (o  the  hulband.     That  there  was  no  proof  "  that  Graves 

|»IainiitFs  title,  •♦  was  ever  in  actual  polfeflion,  or  ever  entered  ap- 

"  "  ^"^^5*  ^y  *'  on  the  premifes,  for  the  purpole   of  executing 

fafis            "*"  "  ^^^  1»^  mentioned  deed;  but  that  the  defendant 

If  the  bar-  "  now,  and  always  hath,  had  advcrfe  polTeffion  of 

gainor  conri-  "  the  premifes  againft  the   fa  id   Graves,    and  all 

aiMT  in  polfcih-  u  holding  by  or  under  him,  except  as  to  the  opera- 

c«  aitu  die  ,c  ^;^,n  oi  the  deeds  afoiefaid." 
convc)\inte, 
that  poiieilion 

will  not  render  The  Diftri6l  Court  gave  judgment  for  the  de- 

a  conveyance  fendant ;  becaufc  ^  the  demise  and  ouster  laid  in  the 

by  ihc  baf  -  plaintiffs  declaration  is  precedent  to    the  accruing 

^ai  vol.  ojbls  title.^^  To  which  judgment  the  plaintifTi 
obtained  a  writ  oi  supersedeas  from  a  judge  of  this 
court. 

Call  for  the  appellant.  The  obj  eft  ion  made 
by  the  DiftriiSl  Court  is  expresfly  cured  by  the  a£l 
of  JeofTaiis. 

Randolph  contra.  If  the  Diftrift  Court  erred 
upon  the  ground  they  mention  which  is  not  admit- 
ted, ftill  if  they  were  right  on  any  ground  it  will 
be  fufficient ;  and  it  does  not  appear  that  the  plain- 
tiflF  ever  was  in  pofleflion  within  twenty  years 
next  before  the  fuit.     On  the  contrary,  Bibb  wm 


j 
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in  adverfary  poffeffion,  and  the  deed  wa§  no  inter-       Dorah 
rupiion  of  it. 


PENDLETON  Prcfident,  Did  not  the  whole 
in^ereft  pals  by  the  deed  from  Bibb  to  Graves?  I 
thought  you  had  intended  to  argue  the  point,  whe- 
ther Gra\ref ,  being  out  of  pofle^on,  could  convey 
to  Duval. - 

k  A.KDOLPH.  If  the  court  are  againft  me  on  the 
other  points,  I  hope  i  fhali  be  permitted  to  argue 
that. 

Cur.  adv.  vulf. 

PENDLbTON  Prefident.  The  right  of  entry 
of  Graves,^  under  whom  the  plaintiff  claims,  ac« 
crued  on  the  conveyance  in  1788.  If  that  convey- 
ance had  been  from  a  third  perfon  Bibb^s  poffeifion 
would  have  been  a  bar  to  the  entry ;  but  furcly  he 
cannot  avail  himfelf  of  it  againtl  his  own  deed.  Oa 
that  point  the  court  have  no  doubt. 

The  objedlion  on  which  the  Diftridl  Court  found- 
ed its  judgment,  if  any  thing  in  it>  is  cured  ei- 
presfly  by  our  Itatute  of  Jeoffails. 

Bibb   being  in  pofTcffion  when  he   conveyed  to' 
Gravies  there  can  be  no  doubt  of  the  legal  operati- 
on of  that  deed. 

But  Graves  being  out  of  pofTcffion,  and  that  Hat- 
ed lo  be  adverl'e  in  Bibb,  when  the  bargatii  and 
fale  to  the  plaintiff  was  made  by  Graves,  the  coun- 
fel  are  permitted,  as  they  defired,  to  argue  the 
thequettion,  whether  any  title  palled  to  the  plain- 
tiff by  that  deed. 

Call  for  the  appellant.  That  queftion  depends 
upon  the  common  dodrine  relative  to  chofet  in 
action,  which  has  of  late  years  undergone  very 
great  alterations,  4  Term  rep.  340.    It  waa  for- 


Bibb. 
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tnerly  held  th^t  a  mere  poiTibility  was  not  aflign** 
bic;  but  that  dotlri lie  is  now  completeiy  rev^^rfed 
1  H,  Black.  30;  and  if  fuch  a  contingent  and  un- 
certain tilate  as  that  could  be  granud,  it  would 
feem  much  more  re.^ibnable  in  fuch  a  cafe  as  the 
prefent :  Otherwifc  innumerable  inconveniences 
would  follow  ;    for  then  a  man  in  debt,  but  out  of 

f^oiTeillon,  could  not  difpofe  of  }iis  lands  to  relieve 
amfelf  from  difficulties ;  and  cruilees  could  not  fell 
underadeedof  truAunlefs  he  deb lor  would  confent 
to  give  them  poileffion.  ReaOjn  a'ld  public  convenU 
cnce  are  therefore  itrongly  in  favour  of  the  con* 
veyance>  unlets  the  a6l  01  AiTembly,  againft  buy- 
ing and  felling  pretenfed  titles,  fliaU  be  thought  ta 
make  a  difference*  But  it  would  be  extraordinary, 
if  a  man  were  to  be  received  to  fay^  againll  his 
own  deed,  that  his  own  vendee  obtained  a  pretenC* 
ed  tide,  only  ;  and  it  is  fcarcely  credible,  that 
the  Legiilatui^ie  could  have  intended  that  a  pur- 
chafe  under  a  deed  of  record,  which  \%  prima  facie 
evidence  of  a  complete  title,  (hould  be  rendered 
void  by  the  poiTeiUon  of  the  vendor. 

Ra^tdolph  contra.  The  verdi6V  finds  that 
Graves  never  was  in  poiTefiion ;  and,  at  common 
law,  there  mud  have  been  a  junAion  of  both  right 
and  feifm,  in  order  to  enable  the  latter  to  con- 
vey, 2  Black,  com.  314,  290,  Co.  Litt.  214  266. 
The  fame  rule  holds  with  regard  to  conveyances 
under  the  ftatute:  Which  unites  the  ufe  with 
the  poflTeffion;  but  that  neceflarily  fuppofes  the 
bargainor  to  be  in  poiTeflion  ;  or  elfe  the  ftatute 
could  not  transfer  his  pofTefliDn  to  the  ufe.  A 
fMzen  in  law  is  not  enough  ;  for  that  is  not  fuffi- 
cient  for  any  purpofe  but  a  defcent.  i  /nx/.  49. 
P/0W139.  Befidesthe  contrary do6lrine  is  exprefl^ 
ly  againft  the  a£l  concerning  buying  and  felling 
pretenfed  titles ;  and  a  conveyance  againft  a  rultt 
•f  iaW|  or  ftatute^  cannot  be  fupponed*  Cartb. 
%5%. 
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WxcKHAX  for  the  appellant.  The  tenant  of 
the  freehold  may  convey;  and  the  aft  of  Affembly, 
£cv*  cock  167  made  Grave*  ten^int  of  the  frechoLi, 
immediaately,  on  the  rxecution  of  the  deed  to  him. 
But  a  roan  once  feized  continues  fcized,  until  he 
is  aftaaUy  diir;.'i8ed  Taylor  vs  Atkyns^  i  Rurr  i  lo. 
I  Salk.  245.  Gro  ear.  30Z.  Cro  Joe,  bbi,  which 
likewife  (hews  that  the  owner  may  cleft  to  con  idcr 
kimfelf  difleifed,  or  not9  at  his  pleafure.  The  ju* 
ry  have  not  found  an  adverfe  'poiTedlon  ^^oiitively, 
but  conditionally;  and  therefore,  according  to  the 
doftrine.  Graves  had  a  right  to  confider  himfelf 
difleifed,  or  not,  as  he  pleufed;  and  conie(jaeutl/ 
lud  a  right  to  convey* 

Cufm  adv.  vuh. 

PENDLETON  Prefident  delivered  the  refolu. 
tioQ  of  the  court  as  follows  This  is  a  fuperfede* 
me  to  a  judgment  of  the  Diilrift  Court  of  Charlotte^ 
▼ille  in  ejeftment  commenced  there  by  the  appel* 
lants  againft  the  appellees;  in  which  the  jury  find 
m  fpecial  verdift,  flating'that  the  defendant  Robert 
Bibb,  by  deed  of  bargain  and  fale'dated  Dec.  13,. 
17889  which  was  duly  recorded,  conveyed  rhie 
lands  in  queftion  to  Francis  Graves  in  fee,  andco* 
venants  to  warrant  and  defend  the  land  to  Graves, 
liis  heirs  and  affigns  againft  himfelf  and  all  others* 
That  Graves,  by  a  like  deed  dated  Nov.  28  1793, 
alfo  duly  recorded,  conveyed  the  lands  to  th# 
plaintiflfs  in  fee,  with  a  general  warranty :  That 
at  the  time  of  the  firft  conveyance,  the  defendant 
Robert  was  in  pofleffion,  and  had  been  for  upwarde 
of  twenty  years.  That  no  proof  was  made  that 
Graves  was  ever  in  aftual  pofleffion,  or  ever  enter« 
ed  into  the  land  for  the  purpofe  of  executing  hia 
deed  to  the  plaintiffs,  but  that  the  defendant  Ro- 
l^erthas  now,  and  always  has  had,  adverfe  pofleifi* 
on  of  it,  againft  Graves,  and  all  holding  under 
him,  except  as  to  the  operation  of  the  deeds.  Oa 
this  verdift  judgment  was  given  for  the  defend* 
maui  becaufe,  as  the  record  lUteiy  the  demile  and 
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Duvaly         oufter,  as  laid  in  the  declaration,  appear  to  be  pri- 

J!f'?  or  to  the  commencement  of  the  pUintiffs  title. 

Bibb.  *^ 

■uiTy-mj'  rpj^^  g^jl  queftion  arifes  on  the  reafon  given  by 

the  court  for  their  judgment ;    but  thii  is  plainly 

decided  by  a  clauie  in  the  a6l  of  Affcmbly  of  1792 

page  1 19  of  the  Reviled  code,  that  after  iffue  join* 

ed  on  the  title  only  in  ejectment,  no  exception  of 

form  or  fubilance  Oiali  be  taken  co  the  declaration 

in  any  court  whatfoever, 

As  to  the  twenty  years  pofTeflion  in  Robert  pri- 
or to  his  conveyance  to  Graves,  it  only  proves 
that  he  had  a  good  title  in  ejediment  and  a  right  to 
make  that  conveyance,  and  cannot  operate  as.  z 
bar  by  the  a6l  of  limitation  to  the  plaintiffs  claim- 
ing under  Graves,  whofe  right  of  entry  accrued 
only  eight  years  before  iuit  brought. 

The  thifd  and  principal  queftion  is,  whether 
the  bargain  and  fale  of  Graves  (then  out  of  polTef- 
fion)  to  the  plaintiffs,  paifedhis  title  to  them?  As 
an  objedion  to  its  pafling  the  title,  the  ftatute  and 
a&  of  AflTcmbly  againft  buying  pretenfed  titles, 
were  relied  on,  ars  having,  in  addition  to  the  ievere 
penalty  on  the  buyer  and  feller  of  the  land,  made 
the  conveyance  void.  It  is  unnecefTary  to'fconfi- 
der  whether  thofe  laws  produced  the  eiftdl  con.; 
tended  for,  fince  we  are  all  of  opinion  that  the 
purchafe  of  the  plain tifFs  is  not  within  the  ad  of 
AfTembly ;  which  has  this  exception,  **  unlefs  the 
perfon  conveying  or  tbose  under  mibont  be  claims 
fliall  have  been  in  poflcffion  one  whole  year  next 
before/'  Here  Graves  was  the  perfon  conveying, 
and  Bibb,  the  perfon  in  pofleflion,  was  him  under 
whom  Graves  claimed;  fothat,  literally,  Bibb  is 
excluded  from  making  the  objedion ;  and  if  it  de- 
pended upon  conilru6tion,  could  the  piaintiffs  pof- 
libly  fuppoft  when  they  purcbafed,  that  Bibb's  pof. 
feflion  was  adverfe  to  the  title  of  Graves,  to  whom 
he  had  conveyed  the  land  wifh  a  general  warranty? 
Whether  a  perfon  out  of  pofiefiion  can  convey  his- 
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/  title  by  bargain  and  Cileor  any  other  ftatutor)'  con-  Duval, 
veyance^  fc»jina  ibitlcii  by  the  deciU3:is  in  En.r'and 
under  their  iUcutc  of  uiVs;  and  our  a-i  'F  AiVj.ahly, 
Rev.  codc^  167,  ill  confer  aity  to  tholj  ddci.i  >ii3, 
has  added  a  cla»;rtr,  not  ia  toe  .luttitt  of  ulu*s,  tint 
thofc  coav^eyaTccis  «lwll  tidutftr  the  ;)o:re.iioa  to 
the  ule,  as  pe»;fec'l^a^  ii\htj  hart^uinee  had  beea 
enfeoffed  W\k\\  Uvud^if  \<tv\vi  of  ih;;  land  convey ed^ 
The  courtjar^  tl«?.>re  ofopi  liun  upon  this;  piaiit 
that  the  tiU^  of  ^^^ves  palled  to  th^  pluintiTs  by 
the  bargain  and  f<^lo^  and  gav«  them  a  good  tirle 
igainfl  Bil>b:  And  upon  the  whole,  that  there  is 
error  in  the  Judgment  of  the  Dillricl  Court;  which 
18  to  be  reverfed  with  •olis^  and  judgincnt  catered 
fortheplaiatiffs. 


M*  L  E  A  xNf, 
agatnii 

COPPER,  &  Others. 


IN   cje6lment  for  a  lot  of  land  in  the  town  of      Thererd;* 
Alexandria,    brought;   by    Elizabeth   Copper,  H'ould  find 
late  Flizabefli  ArrelU  daughter  of  Richard  Arrell   preciidy  whe- 
deceafed,  and  othtra  a.^uiidl  Archibald  M^  Lean.  jj^Vr^onl'^^* 
The  jury   found  a  fpcciiii  vcrdid,    which   Hated,  there tureW^ 
That  John  Mujr  and  liarry  Piper,  two  of  the  truf-  ly  finding  the 
tees,  for  the  town  of  Alexandria,   beino;  fc^ized  as   ^'^Jrioranu'tun 
the  law  requires,  conveyed  to  Jarae*   M^  Lend  in   |iip''J/j' \^^'''^ 
fee.      That  M*  Leod  eiitered,  ard  died  feiztd   in    but  Vvl'jence* 
the  year  1770  inte(la:e,  leaving  Robert  M'  Leod,  otthcfaa,  & 
his  fon  and  heir  at  law:     Vv^ho  by  deed   of  the   iniutticient,  & 
iSth  of  September    1784,    conveyed  to  Richard  ^  "^J^  tml  a- 
Arrell  deceafed ;  which  was  recorded  on   the  20th  ^*%'^^^^. 
of  the  fame  month.     That  the  faid  Richard  Ar-   Wu'thcr  a 
rell  died  inteftate  about;  the  year  1795,  and  the   feodn.cnt  by 
plaintiffs  are  his  reprefentatives  and  heirs  at  law.  ^^^  ^"^    of 
That  the  faid  Robert  M'  Leod  made  a   deed  pf  J|^'^^.J|7/' 
feoff.nert  aiid  memorandum  of  livery  of  feizen    to 
James  Kirk  (under  whom  the  defendant  claims)  on 
the  24th  of  December  1783,  which  deed  and  m^ 
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M'Lttif  inortndum  were  recorded  on  the  23d  September 
"^^  1784.     That  Robert  M'  Lcod  wai  a  citizen  and 

Copper,  iuhabitant  of  Maryland,  tut  that  the  deed  sbos  eo> 
tcutedby  bin  in  Alexandria^  and%»at  attested  by 
mtnessei  residing  there.  1  hit  ^rrell  before  ih« 
conveyance  to  him,  had\>toiice  of  Kirkt  deed. 
That  Arrell  gave  a  bondtc  ^be'vM^Leodi  con- 
ditioned for  the  payment  of  J^j^o  ^  if  Kirk  or  hit 
reprefentati^ci  (hould  not  r^^'ver  'Uie  land  of 
Arrell;  which  is  dated  the  15^1  September  1784, 
and  recotded  20th  January  \i.  That  Robert  M** 
Leod,  when  he  conveyed  to  Kirk,  was  not  in  pof- 
fe  .iion*  That  James  M*  Leod  bad  made  a  verbal  sale 
iolVatson^  wo  enter id^  4hfid  n»as  possessed ^  asnd 
being  so  posfcssedy  sold  to  Higdony  14  September 
1770,  and  gave  bond  to  make  a  title.  Tbat  Rig-^ 
den  by  vfilly  on  2x  April  1772,  after  fome  fpecinc 
bequefts,  devifed  to  his  wite  Elizabeth  Rlgdon  in 
fee  all  the  rest  of  bis  estate  both  real  and  personal^ 
and  died  19  May  i^^l•  That  the  faid  Elizabeth 
Kigdony  on  a^  February  177 5>  assigned  she  said 
bond  to  Arrelly  who  entered  on  the  faid  land  in  con* 
fequenco  thereof,  enclofed  it,  and  peaceably  and 

Iuietiy  held  it  till  his  death.  Tbat  Kirk^  on  14 
December  1783,  gave  a  bond  to  Robert  AT- Lcod  for 
payment  of  ^v^o.  on  bein^  put  into  possession  ofth% 
ioty  which  Robert  M'Leoi^  on  19  March  1787,  as- 
signed to  Arrell.  That  Kirk  at  the  time  of  giviop 
faid  bond  knew  that  Arrell  was  in  poffeffionj  ana 
would  difpute  the  tide  to  the  lot* 

The  Diftrifl  Court  gave  judgment  for  the  plain* 
tiffs;    and  the  defendants  appealed  to  this  coart. 

Randolph  for  the  appellant.  We  have  a  re- 
gular title,  which  can  be  objected  to  upon  two 
grounds  only ;  that  is  to  fay,  I.  That  the  deed 
was  not  recorded  within  eight  months  ,  a.  That 
Kirk  knew  of  Arrells  title  when  he  took  the  deed. 
As  to  the  latter,  it  is  not  a  proper  fubjeA  of  enqui- 
ly  in  a  court  of  law,  but  if  the  plaintiff*  could  have 
fuppored  his  cafe,  at  all,  it  muft  have  been  in  a 
Mttrt  of  equity*    And  as  to  the  firft,  the  a£k  of 
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1784,     ^eafcs   of  perfoni  refident   in   Virginia,       M'Lean, 

^hich  M'' Leod  was  not ;    for  the   ycrdi^l   findf  J^'* 

that  he  was  a  citizen  and  inhabitant  of  Maryland.  '      1  ^_^1^m* 

t>f  rourfe  his  having  accidentiy  come   it\to  Virgin 

nia  will  not  I'atisfy  the  a6l,  which  ought  to  be  con- 

ftraed  ftri6tly.     A  third  objedion  ptrhaps  will  be, 

that  M'-Leod,  at  the  time  of  making  the  deed^  wag 

out  of  pofTeflfion.     But,  as  to  this,  the  court  is  rc- 

fered  to  the  argument  in    Duval  vs  Bib6.*     Be- 

iides  livery  of  feizen  was  made  in  this  caie;  which 

neccffarilyfuppofes  pofTeflion:     And  therefore,  as 

the  verdicl  only   finds  that   Arrell  was   pofTefled 

when  the  deed  was   made,  the  court  will   intend 

that  the  livery  was  made,  at  another  time  i    which 

will  rdanove  the  objection.  Co,  Lift,  48,  266.     The 

plaintiffs  title  is  liable  to  this  exception,  that  the 

verdidl  finds  Arrell  knew  of  our  deed  at  the  time 

of  taking  his. 

Lee  contra.  It  is  clear  that  Kiik  knew  of  Ar- 
rells  right  before  his  purchafe ;  and  the  notice  af- 
feiSls  the  appellant.  2  Pow.  Mortg.  296.  M*-. 
Leod  was  out  of  polTefllon  at  the  time  of  making 
the  deed  to  Kirk ;  which  therefore  is  wholly  void, 
Co.  Lift.  369,  2  BiacL  com.  314.  Plovjd.  88: 
But  as  Arrell  was  in  pofleflion,  the  deed  to  him 
was  effe6tualy  and  perfe6led  his  title,  as  the  fame 
.  books  prove.  It  is  not  material  that  M^Leod  was 
a  citizen  of  Maryland.  For  the  deed  was  execut- 
ed in  Virginia  ;  and  the  witnefles  might  have  been 
compelled  to  attend  at  court,  and  prove  it.  Of 
courfe,  as  the  a6l  of  Affembly  is  exprefs,  the  fai- 
lure to  record  it  within  the  eight  months  avoids  it 
againft  a  purchafer  for  valuable  conlideration. 

Call  on  the  fame  fide.  The  aflufes  the  word 
res/dent  in  the  ftate  at  the  time  of  making  the 
deed;  which  expreflion  is  fully  fjitisfied  by  the 
grantors  being  within  the  limits  of  the  ilate  ;  and 
therefore  recording  within  the  8  months  cculd  not 
be  difpenfed  with.  There  was  no  fraud  in  Arrell 
in  taking  a  deed  ;  becaufe  he  had  a  prior  equity* 
For  the  verbal  fale  lo  Watfon'  was  pTOod  ;    a^id  the 

•  Ante. 
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M<L«ttt,  title  from  him  i§  regularly  dediiccd.  But)the  CDti* 
^'  verfe  of  this  dodtr.ine  holdt  againft  Kirk  ;  becaufe, 

/V^^l*  finding  another  in  poffeffion,  he  ought  to  have  en- 
quired before  he  purchafed  ;  for  the  pofleflion  was 
notice  of  our  equity. 

Randolph  in  reply.  The  rerdift  doe«  no 
find  the  facls  with  precifipn.  Ic  does  not  appear 
whether  livery  was  actually  made  or  not,  but  leaves 
it  whi^y  uncertain.  It  is  material  that  M'Leod 
was  not  a  citizen  of  Virginia ;  becaufe  the  buyer 
has  a  right  to  two  modes  of  probat,  that  by  witneT*' 
fest  and  that  by  acknowledgment  of  the  party  in 
court.  But  the  argument,  on  the  other  fide*  tends 
to  deprive  him  of  the  latter. 

Cur.  4uh*  vuh. 

PENDLETON  Prefident  delivered  the  refolu- 
lion  of  the  court.     This   is  an  appeal  from    the 
Diftri6t  Court  of  Dumfries*,  where  the  appellees 
brought  an  ejcftment  a^ainft  the  appellant  for  a 
lot  and  half  an  acre  of  land  in  the  town  of  Alex- 
andria,  in  which  there  was  a  fpecial  verdi6l,  flat- 
ing  thkt  the  truftees  of  that  town,  being  feized  of  the 
lot  inqueflion,  by  deed  dated  the  30th  May  1765, 
conveyed  it  to  James  M*Leod,  who  died  feized  in 
1770,  leaving  Robert  M^Leod  his  fon  and  heir. 
That  James  the  father  in  his  lifetime,  made  a  ver- 
bal fale  of  the  lot  to  Jofeph  Watfon,  who   enter- 
ed and  was  in  poficffion  thereof;    and  September 
I4ih  1770,  gave  a  bond  to  Edward  Rigdon  in  the 
penalty  of  £  100^    conditioned  for  making  a  fpoi, 
right  to  the  lot,  and  defending  it  againft  all  per- 
fons  whatfoever.     That  Rigdon  by  his  will  dated 
April  22d  1762,  devifed  the  lot,  as  part  of  his  re- 
fiduary  eftate,  to  his  wife  hlizabeth  in  fee.     That 
Elizabeth  on  the  28 :h  of  February  1775,    in  con- 
fiderat ion  of /"  15  affiled  the  bond  and  htr  right 
to  the  lot,  to  Richard  Arrell,  who  in  1776  enter- 
ed into  pofTeflipf;  of  the  lot,  inclofedit,  and  quiet- 
ly held  ic  till  his  death,  and  for  the  greateft  part 
Z  z. 
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of  the  time  occupied  it  as  a  grass  lot.  That  on 
the  24th  of  December  1783,  Robert  M'Leod  of 
Frederick  county,  in  Maryland,  by  feoiTment,  in 
conCderation  of  jf  J7orpecie,  conveyed  the  lot  to 
James  Kirk  of  Alexandria,  in  fee  With  a  general 
ivarranty,  on  which  deed  there  is  a  memorandum^ 
that  on  the  fame  day  peaceable  poffeffionof  the  lot 
was  given  by  M^Leod  to  Kirk  in  prcfence  of  the 
fubfcribing  witnelfes;  alfo  a  receipt  for  the  confi- 
deration  money  ;  and  there  is  a  certificate  of  the 
clerk  of  the  corporation  court  of  Alexandria,  that 
this  deed,  memorandum,  and  receipt,  were  prov« 
ed  by  the  witnefs  and  ordered  to  be  recorded,  on 
the  a3d  September  1784,  more  than  eight  months, 
but  lefs  than  two  years,  from  the  date  of  the  deed, 
which  the  jury  find  wat  executed  hi  Alexandria, 
where  the  witneffes  alfo  refidad.  On  the  fame  24. 
of  December  1783,  James  Kirk  entered  into  a 
bond  to  Robert  M*Lcod  in  the  penalty  of  jf  250, 
reciting  the  conveyance  to  him,  but  that  the  lot 
is  yet  in  poflefiion  of  Richard  Arrell  and  others, 
who  difpute  the  title,  and  the  condition  is,  that 
Kirk  ftiall  pay  /^I30  without  interell  after  his  be- 
ing put  into  poflefiion  of  the  lot  and  an  undeniable 
title  in  fee  made,  which  bond  M^Leodonthe  19th 
of  March  1787,  for  ^112  8  6,  af%ned  to  Rich* 
ard  Arrell.  They  find  that  Robert  at  the  time  of 
his  con\*eyance  to  Kirk  was  out  of  poffeffitn,  and 
that  Kirk  knew  at  the  time  that  Arrell  was  inpof- 
feiRon,  and  would  difpute  the  title.  That  Ro- 
bert M^Leod  by  bargain  and  fale,  dated  the  15th 
of  September  1784,  and  duly  recorded,  conveyed 
the  lot  to  Richard  Arrell  in  fee,  with  a  general 
warranty.  That  Richard  Arrell  at  the  time  had 
notice  of  M*I-eod's  deed  to  Kirk.  On  the  fame  day 
Arrell  executed  a  bond  to  MXeod  in  the  penalty 
of  jf  600  reciting  that  conveyance,  and  the  for- 
mer one  to  Kirk ;  and  the  condition  is,  that,  if 
Kirk  recovered  the  lot,  the  bond  was  to  be  void; 
and  if  Kirk  failed,  and  ArrelFs  title  was  eftab1ifh« 
cd,  and  Arrell  (hould  in  that  cafe  pay  /*300  to  M*- 
Leod,  by  three  feveral  indallnientS)  the  bond  was 
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M'Lfan,       alfo  to  be  void.     That  Richard  ArrcU  died  intef- 
^^  tate  in  pofTcfl'ion  of  thf  Int,  in  179S,  and  that  the 

Cojjpcr.  plaintiffs  arc  his  heirs,  how  or  when  they  loft  the 
~^~^  poffeilion,  fo  as  to  become  plaintiffs,  is  not  dated. 
The  equitable  title  fuppofed  to  be  derived 
from  the  verbal  fale  of  James  M*Leod  the  father^ 
to  Wation,  may  be  placed  out  of  the  queftion: 
fmce  it  has  no  efFedl  upon  the  legal  title;  and,  if 
the  plaiutifTs  go  into  a  court  of  equity,  circumftan* 
ces  may  be  oppofed  of  weight  fufficient  to  prevent 
relief:  As  may  alfo  the  difpute,  whether  Robert*! 
deed  to  Kirk  was  recorded  within  time;  fince  the 
a6l  only  declares  a  conveyance,  not  recorded,  to 
be  void  as  to  fubfequent  purchafers  without  notice, 
and  Arrell  is  found  to  have  had  notice:  And  we 
come  to  the  queftion  on  the  legal  title.  From  this 
fpecial  verdid  it  appears  that  both  parties  claim 
undjr  Robert  M*Leod;  the  defendants  by  a  prior 
deed  in  December  1 783,  and  the  plaintiflTs  by  a  fub- 
fequent  deed  in  September  1784;  and  the  prior 
deed  muft  prevail,  unlefs  its  operation  is  prevent- 
ed by  the  adverfe  poffefiion  at  the  time  of  making 
it ;  as  to  which  fa6l  the  fpecial  verdi6l  is  uncer- 
tain, if  not  contradidory ,  for  itftates  that  Arrell 
in  1776  entered  into  pofleflion  of  the  lot,  &  quietly 
held  it  till  his  death  in  1795,  and  that  Robert,  at 
the  lime  of  his  conveyance  to  Kirk,  was  out  of 
poffeflion  ;  which  might  be  true,  and  yet  it  might 
alf6  be  true,  that  Robert,  after  the  conveyance^ 
might  peaceably  enter  into  the  lot,  fo  as  to  make 
livery  of  feizcn,  if  no  perfon,  chiming  under  Ar- 
rell, was  then  upon  the  lot ;  of  which  the  memo- 
randum indorfed  on  the  deed  and  proved  by  the 
witnefles,  is  a  verj'  ft rong  evidence,  and  which  it 
rendered  probable  alio,  by  the  nature  of  Arrell's 
occupation  as  ftated,  fmce  he  occupied  it  at  a  graft 
lot;  but  ftill,  however  ftrong,  this  is  only  evidence; 
and  the  faA,  whether  there  was  an  adual  and 
peaceable  entry,  fo  as  to  make  the  livery  effedual^ 
ought  to  have  been  decided  by  the  jury,  efpecial- 
ly  as  they  flate  on  adverfe  pofteffibn,  with  notice^ 
Ibe  court  is  therefore  of  opinion  that  they  can- 
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not  proceed  to  judgment  upon  this  vcrdi6l,  it  be- 
ing uncertain,  if  not  contradi6lorj%  as  to  the  ma- 
terial fa6\s  of  Arreli's  continual  pofTellion  from 
1776  to  1795,  *"^  Robert  M*Lcod's  peaceable  en- 
try  to  make  livery  to  Kirk  in  1783.  The  judg- 
ment 18  therefore  reverfed  with  cofts,  and  a  new 
trial  awarded. 
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M  U  R  R  A  Y  &  Others, 

again/i 

C  A  R  R  O  T  &  Co. 

CARROT,  Kofters  and  Company  brought  /«- 
debit atus  assumpsit  againll  Murray  &  Com- 
pany, and  declared  for  money  had  and  r^rceived 
to  the  plaintiffs  ufc.  Pleas  Non  assumpsit^  and 
the  ^^  of  limitations.  Replication  that  the  plain- 
tiffa  were  out  of  the  Hate.     IlFue. 

Upon  the  trial  of  the  caufe  the  defendants  filed 
a  bill  of  exceptions  elating,  that  a  witnefs  proved 
that  William  Wilfon  put  into  his  hands,  the  ori- 
ginal third  bill  of  exchange,  of  which  that  produc- 
ed is  a  copy,  and  requefted  him  to  carry  it  to  Mur- 
ray, inform  him  that  the  firil  and  Iccond  fett  had 
mifcarried  in  their  pal{««o;e  to  Europe;  that  Wilfon 
was  apprehenfive  that  ihe  faid  third  might  meet 
with  the  like  fate  ;  and  to  requttt  that  he  would 
draw^  a  fourth  of  the  fame  tenor  and  date;  wiiich, 
if  he  refufed  to  do,  the  witntfs  was  to  get  an  ac- 
knowledgment, that  Murray  &  Company  had 
drawn  the  bill.  That  Murray  refufed  to  draw  a 
fourth  fet,  but  in  the  courfe  of  the  convcrfation  ad- 
mitted the  bill  then  exhibited  \^  have  been  drawn 
by  Murray  &  Company.  7  hat  the  witnefs  made  the 
copy,  exhibited,  at  the  requtft  of  Wilfon,  by 
which  it  appears  that  the  bill  was  payable  to  WiU 
liam  Wilson^  or  order;  and  by'hiiuejviorfed  10  the 
plaintiffs  for  value  in  account  with  1).  J.  Hois- 
lard  &?  Co%    That  the  plaintiff  produced  the  faid 
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William  Wilfon  to  prove  that  he  had  paid  Mur» 
ray  &  Company  the  full  value  of  the  bill,  and  that 
he  made  the  payment  and  received  the  bill  as  agent 
for  the  plaintiffs:  That  the  defendant  ubjedled  to 
his  competency,  but,  upon  his  fwearing  that  he 
was  agent  as  aforefaid,  and  had  no  intereft  in  the 
fuit,  the  court  overruled  the  objeflion,  and  allow- 
ed him  to  be  fworn  in  chief.  That  he  depofed 
that  the  original  bill  had  been  loft  before  it  reach* 
ed  the  drawer ;  that  as  agent  for  the  plaintiffs  he 
applied  to  Murray  and  Company  for  another  bill 
of  the  fame  tenor  and  date,  offering  to  indemaify 
them  againft  the  former  bills,  but  they  refuCed  to 
give  it.  Whereupon  he  obtained,  fr«ra  the  other 
witnefs,  a  copy  of  the  faid  bill.  That  the  defendant 
prayed  the  opinion  of  the  court,  whether  the  plaxn- 
tiih  were  not  bound  to  prove  that  the  origiBal 
bill  or  a  copy  thereof  was  pre  fen  ted  to  the  draw* 
ee?  but  the  court  gave  it  arf  their  opinion  that, 
under  the  circumftanccs,  it  was  not  ncccffary  to 
prove  that  the  original,  or  a  copy,  wasfo prefent*- 
ed.  Verdi6l  and  judgment  for  the  plaintiffs  ;  and 
the  defendants  appealed  to  this  court. 

WiCKHAM  for  the  appellant,  Wiirort  was  an 
intercfted  witnefs,  and  his  voir  dire  could  not  de- 
cide the  contrary,  for  it  appeared  upon  the  face 
of  the  bill,  which  was  drawn  in  his  favour,  ml* 
though  he  fays  it  was  as  agent  for  Carrot  Kofters 
&  Co.  to  whom  he  was  liable  by  his  indorfement; 
and  he  would  have  been  particularly  fo  to  futurt 
indorfees.  It  is  even  true  that  proof  from  any 
other  quarter,  that  he  was  not  interefted?,  would 
not  ha^;;  been  admiffible,  as  he  appears  tobe  (b 
on  the  bill;  for  parol  evidence  cannot  contra^ 
dift  that  which  is  written.  Wilfon  was  the  legal 
owner,  and  might,  and  did  aflign  it.  Indebitatus 
affumpflt  was  not  maintainable.  It  (hould  have 
been  a  declaration  on  the  cuftom,  or  an  adtion  of 
debt  under  the  a<Sl  of  Affembly.  There  is  no  pri- 
vity of  contradl,  except  between  drawer  and  pay- 
ee, iodorior  and  iadorlee  8tc.  Wood  va  Luitrei  i 


OF    THE    YEAR    i9oa.  375 

Cf//,  132.  No  a£llon  lay  at  common  law  i-  for 
there  wat  no  engagement,  either  exprefs  or  im- 
plied, to  return  the  money.  There  is  no  evidence 
that  the  bill  was  loft;  and  if  there  was,  there  is 
no  inftance  at  common  law  of  a  fuit  upon  a  loft 
bill.     It  ought  to  have  been  a  fuit  in  chancery* 

Lbk  contra.  Murray  &  Co.  were  bound  to  psq^ 
fomebody  ;  and  therefore  they  are  not  injured  by 
the  prefent  judgment.  But  Wilfon  was  a  ccm- 
potent  witnefs,  for  he  was  merely  an  agent,  and) 
if  rejeAed^  various  tranfaSions  between  men  can^ 
not  be  proved.  Indorfera  have  been  frequently 
admitted  to  prove  that  a  bill  was  given  upon  an  il- 
legal confideratien.  J^rdaine  vs  Lasbbrook  J 
Termrep^  601.  Which  is  precifely  the  fame  cafe 
with  the  prefent  j  for,  there,  no  other  witnefe 
cottld  be  had  but  the  Indorfor,  and  that  is  the  cafe 
liere*  The  plaintifis  could  nor  have  fued  WiUba; 
Sot  the  bills  never  reached  them ;  and  therefore 
they  could  not  hav^  founded  an  a£lion  on  them« 
The  parol  did  not  go  to  contradifil,  but  merely  to 
explain  the  written  evidence.  It  went  to  (hew  that 
the  property  was  in  another  perfon,  and  not  in  the 
witoefs.  I  Bhuk^  194,  i  Wash.  14.  With  regard  to 
the  privity,  it  \9  a  rule,  that  wherever  debt  lies,  in^ 
AbitafusassumpsifmiVLWezMoi  4nd  therefore  as  the 
a£l  of  Aflembly  gives  debt,  it  neceffarily  eftablifliet 
the  privity.  2  BUtck*  i%6^n  The  a^ion  was  for 
the  money  advanced,  and  not  upcm  the  bills ; 
whidi  rendered  it  unnecefTary  to  ihew  that  they 
were  loft*  It  wat  not  neceuary  to  refort  to  a 
coart  of  equity;  for  no  difcovery  wat  wanting : 
And  tltts  being  an  equitable  a£tion,  complete  jui« 
lice  could  be  done. 

WiCKHAac  in  reply.  The  cafe  of  JnrdtMie  vf 
Lasbbrook^  7  Ttrmrep.  601,  difFert  from  thii; 
for,  in  that  cafe,  the  evidence  of  the  witneft 
went  to  deftroy  the  bill,  but  here  it  goes  to  fup- 
pott  it;  in  that  cafe,  therefore,  the  Mritnelii  f wore 
agaiiiftbi^Mmimtcnft)  but  bare  in  fitvour  of  it^ 
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For,  if  the  bill  was  paid,  Wilfon  cannot  be  fued, 
whereas,  in  the  other  cafe  the  endorfor  was  (till 
liable. 

Cur.  adv.  vult. 

LYONS  Judge  delivered  the  refolution  of  the 
court,  as  follows. 

The  firft  and  principal  queftion  in  this  cafe  if, 
.whether  an  a6lion  of  Indebitatus  assumpsit^  for 
money  had  and  received,  will  lie,  by  the  purchaf. 
er,  for  the  money  paid:  to  the  drawer  of  a  bill 
of  exchange,  when  the  bill  is  loft,  before  it  is 
prcfented  to  the  drawee,  and  the  drawer  refufes, 
either  to  refund,  or  renew,  the  bill  to  the  piur- 
■chafer? 

The  con tr aft,  on  dw  purchafe  of  a  bill  of  ex- 
change drawn  on  a  foreij*n  country,  i»  for  mo» 
ney  in  the  foreign  country,  and  not  merely  for 
the  paper  bill,  or  draft  itfelf;  which  it  on- 
ly evidence  of  the  contra6l,  with  a  power  to  de« 
mand  and  receive  the  money.  Therefore  if  the 
bill  be  loft,  the  drawer  cannot  be  entitled  to  re* 
tain  the  purchafe  money  here,  and  have  the  fo- 
reign money  too ;  or,  which  comes  to  the  fame 
thing,  prevent  the  purchafer  from  receiving  it  by 
refufing  to  enable  him  to  do  fo.  For  the  purcbaN 
er  has  a  right  to  his  purchafe  money  with  intereft 
if  he  cannot  get  the  foreign  money,  unlefs  in  cafe 
ofthe  infolvency  of  the  drawee,  tht  drawer  has 
fuftained  a  lofs  by  the  negligence  of  the  purchafer 
in  not  prefenting  the  bill,  or  giving  notice  of  the 
proiefty  in  due  time. 

'  If  then  the  purchafer  has  a  right  to  receive /the 
foreign  money,  the  drawer  is  not  injured  b^4raw- 
ing  twenty  bills  ofthe  fame  tenor  and  date  ;  but 
he  ought,  in  juftice,  to  do  it,  if  it  be  neceffary,  in 
order  to  enable  the  purchafer  to  receive  the  money. 
Tucrtffore  if  he  remfet  to  do  fo»   the-  purchafer 
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mn(\  have  a  remedy  for  the  injury,  and  the  a^ion 
brought  in  the  prelent  cafe  feems  to  be  the  proper 
one,  at  it  le^s  in  all  the  circumftancei»  and  pro- 
duces fubllantiai  jullice  in  the  end. 

The  next  inquiry  then  it  as  to  the  propriety  of 
the  evidence. 

Tbe  firft  thing  necelTary  on  the  trial  of  a  catife 
of  contra6l  is  to  prove  a  cancrabl ;  and  if  a  writ- 
ten one,  the  original fhould  be  produced,  unlefsloft; 
and  then  a' copy,  which  is  the  next  belt  «vidence^ 
if  ir  can  be  had  In  the  prefcnt  cafe  a  copy 
was  produced;  bu*:  to  entitle  the  plaintifTto  ufe 
it,  i-)nie  ace  )unt  of  the  lofs  of  the  original  was 
neceffary  to  be  given  by  him,  and  that  he  was  a 
purchiler  of  the  bill,  lo  as  to  eftablifh  a  privity. 
This  he  attempted  to  do  by  calling  Wilion,  to 
whv'>m  the  bill  was  made  payable,  and  who  indorf- 
^d  it  to  the  appellee  for  whom  he  had  purchafedit 
as  a  friend,  or  a^enr,  without  having  any  intereft 
in  ir  himfclf*     The  witnefs  was  objecled  to,  how- 

'ever,  on  the  ground  of  intereft,  af  he  had  indorf- 
ed  the  bill,  and  no  proof  was  offered  to  (hew  hi« 
agency,  except  his  own  oath.  But  a  fadlor,  ora- 
gent  on-mere  conimiffion,  and  not  further  inter- 
e»^ed,  may  be  a  witnefs  for  either  party.  The 
K/ng  vs  Bray^  Qis.  Tetnf)  Hardw.  358,  Dixon  vn 
Cooper  3  /K/7/.  40.'  In  thefe  cafes,  however,  the 
factors  only  executed  their  powers  in  making  the 
contrail,  without  doing  any  a6\  which  might  eventu* 
alf)*  fubje<5l  them  to  lofs,  or  to  the  a6lion  of  either 
p^rty;  and  therefore  did  not  appear  prima  facie^ 
iHterctled  in  the  event  of  the  fuits.  But  here  the 
y^hricfs  prima  facie  did  appear,  interefted,  by  his 
having  indorfe«i  the  bill,  which  made  him  liable 

•forit  td'any  mdorfee,  or  holder,  not  having  no- 
ticeof  the  ageucy.  therefore  to  render  him  com- 
petent, it  ought  to  have  been  fhewn,  by  other  tef« 
timony  than  his  own  oath,  that  he  was  an  agent^ 
or  he  (hould  have  been  rcleafed  by  the  appellees: 
It  foUawfl,  that  the  court  erred  in  admitting  hM^ 
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without  fuch  proof  of  agency,  or  a  releafe.  The 
judgment  is  therefore  to  be  reverfed,  and  ihe  fol- 
lowiDg  judgment  entered* 

The  court  is  of  opinion,  that  William  Wilfon, 
who  purchafed  and  indorfed  the  bill  of  exchange, 
ifi  the  proceedings  mentioned,  ought  not  to  have 
been  admitted  as  a  witnefs  until  it  was  proved  by 
other  evidence  than  his  own  oath,  that  he  was  au*. 
thorifed  by  the.  appellees  to  purchafe  the  faid  btU 
for,  and  on  account  of  the  faid  appellees,  and  that 
he  tranfa£ted  the  bulinefs  as  their  agent  only;  or 
until  the  appellees  had  releafed  him  from  lU  ac* 
tio})8  and  fuits  on  account  of  his  indoriing  the  faid 
bill  to  them ;  and  that  the  faid  judgment  is  erroiM- 
>ou8;  therefore  it  is  confidered  that  it  be-  rcverfcd 
•^ith  cods  ;  that  the  verdid  be  fet  afide,  and  a  new 
^^ial  had  in  the  caufc;  on  which  the  faid  Wil- 
liam Wilfon  is  not  toTje  allowed  to  give  evidence, 
unlefsit  is  firft  proved  that  he  was  authorifed  to 
purchafe  the  faid  bill,  and  to  tranfa6l  the  bufinefs 
in  the  manner  above  mentioned,  oris  releafed  by 
the  appellees  from  all  aflions  and  fuits  on  account 
'of  his  indorHng.  the  faid  hill  to  them. 


Variance 
between  the 
declaration 
and  the  evi- 
demre,  and 
between  the 
judgment  I  isnd 
the  dcclaiati- 


BERKLEY, 
againji 
COOK. 

BERKLEY  as  treafurer,  brought  fuit  in  the  Oe- 
neral  Court  againft  Turner,  Cookaod  Reefe, 
as  fecurities  of  Rogers,  flierifF  of  Southampton, 
upon  the  faid  Rogers's  (herifTs  bond.  The  decla- 
ration dated  the  bond  as  joint  and  feveral^  and 
that  all  the  obligors  executed  it.  The  breach  a£* 
figned  was,  the  non  payment  of  the  taxes,  which 
ought  to  have  been  collected  in  the  year  1785* 
I'he  defendant  Cook  only  appeared ;  plea  conditio 
ons  performed. — Iffue.  Upon  the  trial  of  the 
4iufe  the  defendant  fided  a  bill  of  excej^ti^^  ftaW 
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ing,  that  the  plaintiff  offered  in  evidence  to  the 
jur>',  the  record  of  a  judgiuent  againll  Rogers ybr 
ibe  balance  of  the  taxes  coUetled  by  bimfor  the  year 
1780,  pu|luant  totheacl  of  Ailcmbly  tor  redeem* 
ing  certain  certificates ;  to  which  the  defendant 
obje6led,  and  inlilted  that  he  ought  to  be  at  liber- 
ty to  conteft  the  amount  claimed  by  the  public  at 
the  time  of  rendering  the  faid  judgment,  by  ihew- 
ing  that)  as  the  taxes  Were  payable  in  certificates 
and  facilities,  and  the  Ilieriffs  by  various  laws  are 
allowed  to  difcharge  their  arrears  by  fuch  certifi- 
cates and  facilities,  the  jury  are  authorifed  to  en- 
quire, whether  the  certificates  and  facilities  were^ 
at  the  time  for  payment,  or  at  the  time  of  render- 
ing the  judgment  aforefaid,  of  equal  value  with 
fpecie,  and  to  adjuft  their  damages  accordingly  : 
And,  alio,  that  the  jury  were  at  liberty  to  confi- 
der,  whether  they  were  bound  to  charge  the  faid 
Rogers  with  the  fifteen  per  cent  damages  given  by 
law  upon  motions  againll  flieriffs,  or  might  not, 
unbound  by  that  law,  judge  of  the  damages  which 
the  iaid  Rogers  ought  to  have  paid  for  his  default: 
But  the  court  decided  that  the  judgment  againft 
the  (he riff  was  conclusive  e'oidence  against  the  se* 
x'urity  in  this  case^  and  refuted  to  permit  the  de- 
fendant to  eater  into  any  enquiry  touching  its  me- 
rits. Verdi£l  and  judgment  for  the  plaintiff;  and 
the  defendant  obtained  a  writ  ^f  fuperfedeas^  from 
this  court. 

Call  for  the  appellant.  I.  The  judgment 
ought  not  to  have  been  given  in  e>ridence,  as  it 
was  not  mentirued  in  the  declaration,  but  actual- 
ly varied  from  it.  i*  B<K:aufe  the  allegation  in  the 
count  is  not,  that  the  defendant  had  not  paid  the 
judgment,  but  that  he  had  not  collected  and  paid  the 
tajtes*  So  that  the  alkgaUt  and  probata  do  not 
afr^e  t'>gether*  2.  Becauie  the  dt^claration  is  for 
the  c;(Xes  of  1 785,  and  the  judgment  for  thole  of 
1786:  Which  is  a  manifeft  variance,  as  he  could 
not  come  prepared  to  defend  himfelf  upon  a  cbarg^ 
of  1785,  for  the  taxes  of  i784» 
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II.  The  judgment  was  not  conclufire:  I.  Be» 
caufe,  if  two  are  fued  in  feparate  actions  of  debt 
on  the  fame  bond,  feveral  damages  m»ft  be  foond, 
Sayer^s  la'uj  of  damages •,  147  :  Which  proves  that 
the  firn  judgment  is  no  meafure.  2.  Becaule  the 
judgment  was  rendered  in  a  different  fpecies  of  ac- 
tion, where  the  trial  was  by  the  court,  and  not  by 
the  jury  :  Whereas  the  defendant,  in  the  pre&nt 
cafe,  had  a  right  to  the  verdi6l  of  his  peers  to  af- 
certain  the  amount ;  which  could  not  be,  if  the 
judgment  was  conclufive*  }•  Becaufe  the  damag- 
es are  perfonal  to  the  iheritt,  and  do  not  extend  to 
his  fecurities.  For  it  is  a  penalty;  and  therefore 
not  covered  by  the  iheriffs  bond.  4*  Becaufe  the 
judgment  was  by  default ;  and,  being  res  inter  al» 
ios  aSlaj  ought  not  to  bind  third  perfons*  i  Coil 
51.  5.  Becaufe,  if  admiflible  at  all,  it  was  only^i- 
ma  facie  good  ;  and  the  defendant  ought  to  have 
been  permitted  to  fliewthat  it  was  for  too  much. 

III.  The  value  of  facilities  only  was  demanda- 
ble.  I.  Becaufe  it  was  not  a  debt  due  from  the 
fheriff,  but  a  negledl  to  perform  a  duty ;  and  this 
at  a  particular  period.  Confequently  the  damag- 
es ought  to  have  been  mcafured  by  the  value  at  tbe 
period  of  the  breach.  2.  Becaufe  if  it  be  confi- 
dered  as  a  debt,  then  it  was  the  value  when  they 
ought  to  have  paid.  3.  Becaufe  if  they  were  con- 
fidered  as  the  papers  of  the  public,  converted  by 
the  flieriff  to  his  own  ufe,  then  the  value  at  the 
time  of  converfion,  or  at  mod  of  the  fuit,  ought  to 
have  bfeen  the  rule.  Woodson  vs  Payne  f  Call  573. 
4.  Becaufe  theiherkf  could  only  have  enforced  fa- 
cilities; and  therefore  he  ought  not  to  be  liable  for 
hiorc  than  he  could  compel.  5.  Becaufe  the  taxes 
w<*re  made  payable  in  facilities,  fo  that  firoiacvi^ 
ce\they  were  equally  a  currency  with  fpecte.  Of 
cout^the  fheriff  was  only  delinquent  in  not  pay- 
ing facilities  of  that  date.     6.  Becaufe  the  defen- 

'^dafnt,>  as  payer,  had  ftill  a  right  to  have  paid  in  thofe 
yeiyfacilities ;  and  therefore  the  court  could  mot 
deprive  him  of  it. 


OFTHEYEAR  iBoa.  j8i 

IV.  There  were  four  obligors  in  the  bond;  and 
three  only  are  fued  ;  which  is  error  ;  and  may 
now  be  taken  advantage  of,  as  ic  appears  upon  the 
declaration,  and  the  plaintiflP  has  not  accounted 
for  the  omiflion.  ^  Bac.  ab.  164,  2  Blacks  rep^ 
697,  5  Bac.  ab.  697,  Hard.  198^,  Sid.  238,  .SfiU% 
50. 

Nicholas  r9if/r/i«  The  judgment  was  conclu- 
five,  as  it  afcertained  the  amount  of  the  claim; 
and  it  was  a  debt  due  in  fa6l  from  the  (herifT  and 
his  fecuritiei ;  for  whatever  was  due  from  the  fhe- 
riff  was  due  from  the  fecuriti«s«  There  was  no 
furprife  in  obtaining  it,  as  the  fherifF  had  notice  ; 
and  it  is  more  convenient  that  all  (hould  be  bound 
by  the  enquiry  againft  the  (herifT  himfelf,  who  has 
the  b«fft  knowledge  of  the  defence  proper  to  be  fet 
up.  There  is  nothing  in  the  record  to  (hew  the 
ftandard  by  which  the  value  of  the  fecurities  was 
afcertained ;  and  the  doftrine  contended  for  would 
be  highly  detrimental  to  the  public,  to  whom  the 
certificates  were  worth  their  par  value.  The  fe- 
curities are  liable  to  the  15  per  cent  damages;  for 
it  is  the  adl  of  the  flieriff  which  produces  them,  and 
the  law  fays  he  fhall  pay  them.  That  all  the  ob- 
ligors  were  not  fued  makes  no  difference  ;  for  it 
(hould  have  been  plead  in  abatement,  Co:  Ltt. 
aSSj  allien  ai)  4i>  Cro  Elizn  494>  544)  5  Co. 
119, 

The  court  gave  no  opinion  on  the  merits,  but 
reverfed  the  judgment  on  account  of  the  faults  in 
the  proceedings. 


3«t 
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A  fequeftn- 
tion  is  proper, 
if  the  defend- 
ant obftinate- 
\y  lies  in  jail 
to  favt  his  ef- 
ftate,  ^  or  cx- 
haufts  it  in 
paying  other 
creditors,  to 
the  injury  of 
the  plaintiff. 

^  re;  If 
an  appeal  lies 
to  this  court, 
from  an  or- 
der of  the 
court  of  chan- 
cery awarding 
a  iequeflrati' 
•Hi, 


R,0  S  S, 

againji 

COLVILLE. 

COL VILLE  &  CO.  obtained  writs  of  sejuer^ 
tration  from  the  High  Court  of  Chancery, 
againft  Rofs,  in  order  to  enforce  performance  of  a 
decree.  Rofs  offered  to  appeal  to  this  court » 
which  the  Court  of  Chancery  allowed.  Where* 
upon  the  motion  to  appeal  and  the  allowance  there- 
of, were  entered  on  the  record,  which  ftatet, 
that  the  defendant  is  in  the  prifon  rules  for  hit 
contempt  in  not  performing  the  decree,  and  is 
charged  in  execution  iB  other  foits ;  that  he  has 
paid  fundry  debts  (ince  he  was  fo  in  jail ;  that  he 
produced  a  deed  conveying  property  for  further 
feeuring  the  plaintiffii,  a  copy  of  which  is  made 
part  of  the  record:  And  that  the  defendants  op* 
pofed  the  appeal,  but  the  court  allowed  it. 

WiCKHAM  for  the  appellee.  It  was  not  a  de- 
cree that  the  appeal  was  taken  from  ;  but  a  mere 
award  of  procefs  on  a  decree  already  made.  The 
fecurity  taken  was  collateral  to  the  decree,  ai>4 
not  a  payment*  A  deed  of  truft  it  not  of  fo  hi^ 
a  nature  as  a  decree;  and  there  is  am  ezprefs  fttpii- 
lation  that  it  (hould  not  affedt  the  decree*  BeMes 
the  appellant  might  purfue  all  his  remedies^  at 
once,  for  a  man  may  proceed  at  law  upon  his  bond, 
and  in  equity  upon  his  mortgage* 

DuT A  L  contrm.  The  party  may  appeal  frof©  an 
award  of  execution,  Harrison  vs  Tompkins^  t  6W 
195.  A  fequeftration  ought  never  to  iffue  where 
the  application  for  it  is  unconfcionable;  and  heir 
it  was  unreafonable  in  the  plaintiff  to  aikit,  when 
he  had  fuch  abundant  fecurity  for  his  money. 

W AEDEN  on  the  fame  fide.  The  a6l  of  Aflenb 
bly  allows  an  appeal  from  any  final  order  of  an  in- 
ferior court*  JRev:  cod,  67:  And  this  expofition 
is  expreiliy  coafirmcd  by  the  cafe  of  Harrison  vs 
Tompkins. 
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WiCKHAX  in  reply.  If  the  defendant  having 
property  enough  to  pay  bis  debts,  liei  in  prifou 
for  a  long  time  rather  than  fatisfy  the  decree,  he 
lies  there  obiUnately;  and  therefore  it  is  right  to 
foquelier  his  eftate,  until  he  will  comply.  Befid^  : 
the  order  ftates,  that  it  was  awarded  for  good  caufe 

Curado^vulu 

PENDLETON  PrcCdent  deKvered  the  refola-  . 
tion  of  the  ^ouri  as  follows  : 

This  is  an  appeal  from  an  order  of  the  High 
Court  of  Chancery,  awarding  writs  of  fequeftrari- 
on  upon  a  former  decree  in  favour  of  the  appellees 
agaiaft  the  appellant;  which  is  dated  to  have  been 
done  for  good  caufe  (hewn,  and  we  prefume  the 
reafons  afBgned  were  fatisfa£tory,  fince  the  appel- 
lant did  not,  by  exception,  place  them  upon  the 
record,  to  enable  the  court  to  judge  of  their  force* 

What  the  appellant   ftates  by  way  ef  objec- 
tion, if  very  unfatisfa(5lory ;    firlt  he  is  in  cuftody 
for  contempt  of  a  decree  of  that  court,    not  flated 
to  be  the  decree  of  the  appellees;  or,  if  it  hadbeen» 
it  was  no  obje&ion  to  the  fequeftration  ;    which 
perhaps  night  be  awarded,    altho  his  body  is   ia 
confinement,    if  it  (hall  appear  that  he  obltinately 
refolved  to  lie  in  prifon,  to  fave  hu  eftate*     His 
fecood  objedlion   that  he  has  been   paying  debts 
fince  he  was  in  prifon,  feems  rather  a  good  reafon 
Cor  awarding  the  writs,  as  he  is  thereby  exhaufiing 
^f  funds  in  prefering  other  creditors  to  the  injury 
the  appellees.     His  third  objection  is  on  ac« 
nt  of  the  deed  of  truft,  by  whieh  certain  pro- 
Tty  was  conveyed  to  truftees  to  be  fold  by  them, 
any  one,    to  fatisfy  the  inftallments  as   they 
kould  become  due;  which  the  court  at  firft  thought 
kreafonable  objedUon;    fince  it  did  not  appear  to 
»  on  the  footing  of  a  common  mortgage  as  a  col- 
Reral  fecurity,  but^nfwering  the  eScCt  of  s  fe- 
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queftratioh  by  en  immediate  falfe  for  fatiifaflion  ; 
and  the  rather  as  the  counfel  for  the  appellees  was 
one  of  the  truftees,  and  had  alone  ^  power  to  fell 
at  any  time.  But  on  further  refic6lion,  confider- 
ing  that  there  might  be  prior  incumbrancet  on 
the  property,  or  that  the  appellant  raight  with- 
hold the  pofTeffion  of  it  in  order  to  prevent  a  fiale^ 
which  might  have  been  part  of  the  good  caufet 
{hewn,  the  court  is  now  of  opinion  that  the  order 
ought  to  be  affirmed  with  cofts,  leaving  the  quef- 
tion  whether  the  appeal  ought  to  have  been  allow- 
ed, to  be  decided  in  fome  future  cafi,  wherein  it 
fliall  be  neceflfary. 


THORNTON, 

again/i 

C  O  R  B  I  N. 

»fmbte,  npHORNToN  as  truftee  for  theeftatc  of  Jo- 
that  a  depofi-  X  '^P^  Kobinfon  brought  a  bill  in  Chancery 
tion  taken  un-  againft  Corbin,  ftating, — That  Benjamin  Robinfon 

der  a  commif.  ^he  elder,  on  the  lOth  of  February  1757,  c0n. 
uon    awarded        ,     %         1  j»   1       1       •      1    j-  -n    • 

btforc  the  bill  ^^^"^^  450  acres  of  land,  including  a  mill  id 
was  filed,  and  truil,  as  to  the  mill,  for  himfelf,  and  wife, 
executed  by  who  is  fince  dead,  for  their  lives  ;  and  from  and 
*?^  .  P*'"^^"*'  after  the  death  of  the  furvivor,  in  truft,   as  to  a 

!L  n^a  ^f  moiety  of  the  mill  &c.  for  Joleph  Robinfon  in  fee, 
was  not  a  ma-        -^  ,         ,  .S,»i.  ^ 

gillrate,    may  and,  as  to  the  other  moiety  and  the  lands,  m  troft 

be  read  iu  a  for  Benjamin  Robinfon  the  younger,  in  fee  uii, 
fubiequent  ^ith  remainders  over.  That  Benjamin  Robinfon 
^*'  the  younger  took  pofleffion  and  died  feized  of  the  '• 

Hage  con*!***""  '*"^*»  *"^  ^^  *  moiety  of  the  mill,  in  tail;  kav- 
traft,  made  ^"g  Benjamin  Robinfon  his  eldeft  fon  and  heir, 
before  the  ad  who  fold  to  the  defendant.  That  Jofeph  Robin* 
of  1785,  fup-  fon  conveyed  his  moiety  of  the  mill  to  the  plain- 

r'^iuhf/uln'I  ^'^*  '^^  ^^^^  ^^  ^^^^  ^^^  P^y  *^"  ^^^^•"  ^^^  ^^^^' 
rolunta/y  "^"^  ^^''^^  ^^^  ^'^^  prays  an  account  of  a  moiety  of  thei^ 
ovavcjance.     profits  of  the  mill,  and  for  general  relief* 
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The  anfvver  ftates,  that  the  defendant  hat  feen 
a  deed,  of  the  I oth  of  February  1757*  to  Pendie* 
ton  ( whichd  he  fuppofes  is  that  fpoken  of  in  the  bill) 
and  it  it  ha  conveyed  any  thing,  in  the  faid  mill^ 
Pendleton  would  have  the  legal  edate :  But  that 
it  did  not  convey  any  thing;  becaafe  Benja- 
min Robinfon  the  elder  had  before  parted  with 
the  equitable  eftate  therein  to  Benjamin  Robinion^ 
the  younger.  That  the  defendant  has  heard  of  a 
former  iuit  in  chancery,  refpeAing  a  moiety  of 
the  mill;  to  which  he  refers.  That  the  defend* 
ant  bought  the  whole,  from  Benjamin  Robinfon, 
the  younger,  and  has  had  quiet  pofleffion  from  tbt 
year  1783. 

1'he  equitable  right  mentioned  in  the  anfirtr, 
was  a  claim  under  a  marriage  contrafV;  concern* 
ing  which  feveral  depoiitions  were  taken  in  this 
fuity  ajid  one  had  been  taken  in  the  former  fuit 
mentioned  in  the  anfvver. 

Amohgthe  exhibits  are>  I.  A  copy  of  the  deed 
of  truit  from  Benjamin  Robinfon  the  elder,  to 
Pendleton.  2.  A  copy  of  a  deed  from  Benjamin 
Robinfon  jun.  to  Benjamin  Robinfon  fen.  which  it 
dated  10  of  March  1757,  and  after  reciting  a  for- 
mer  deed  from  Benjamin  the  elder,  to  Benjamia 
the  younger,  for  looo  acres  of  land  in  Orange, 
and  that  the  elder  had  fince  given  the  younger  a 
traAof  5C0  acres  in  Caroline,  in  exchange  for  it,- 
conveys  the  1000  acres  to  Benjamin  the  elder,  for 
the  ufe  of  his  fons  Charles  and  Thomas.  3.  A 
copy  of  the  faid  recited  deed  for  the  Orange  land, 
dated  17th  September  I753.  4*  A  copy  of  tho 
partition  between  Page  and  Benjamin  Robinloa 
the  elder,  dated  2d  December  1756.  5.  A  copy 
of  the  title  bond  from  Benjamin  Robinfon  the 
grandfon  to  Corbin,  dated  12th  June  1782.  6. 
A  copy  of  the  deed  of  truil  from  Jofeph  Kobinfoa 
to  the  plaintifT,  dated  loih  NoT^mber  1787* 


A  2 
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Thornton,  At  the  hearing  in  the  county  court,  the  reading 
t  '^J.  of  Thornton's   depoiition  wa«  objedled  to  by  the 

y^^^y^'^       plaintiff:     Upon  which  Corbin  filed  a  biU  of  exccp. 

•^  ^  -  tions  dating  the  depofition  ;  that  Th(Mmton  died 
before  the  inftitution  of  this  fuit ;  that  the  defend- 
ant in  that  fuit  was  the  fame  perfon  £»r  whofe  be- 
nefit this  fuit  is  brought ;  that  the  derk  who  at- 
tefted  the  copy  of  the  depofition  is  dead ;  that  it 
was  objefted  to  by  the  plaintiff,  becaufe  the  certi- 
iicate  of  the  taking  of  the  depofition  is  fubfcribed 
by  Anthony  Thornton,  who  was  not  then  a  juf- 
tite'  of  the  peace,  and  by  James  Ta>lor,  vrho  lays 
that  he  does  not  recolle£l  whether  he  fubfcribed  the 
fame,  or  whether  it  was  taken;  and  that  the  court 
did  not  permit  the  faid  depofition  of  Thornton  to 
'     be  read. 

•  Mei^oranda  to  the  following  effed  appear  in  the 
record. 

At  November  Caroline  Court  1773,  Thomas 
SIfttiglifer  was  appointed  guardian  of  Benjamin  Ro- 
binfon,  the  fon  of  Benjamin  Robinfon  the  young- 
er. At  December  Court  17739  a  commiffion  was  • 
awatded  to  take  the  depofitions  of  Anthony  Thorn- 
ton and  Sarah  Slmighter  in  the  fuit  Benjamin  Ro- 
binfon vs  Jofeph  Robinfon.  At  March  1774,  the 
bill  was  filed.  Auguft  1782,  attachment  for  an* 
fwer :  After  which  is  a  certificate  of  the  prefent 
clerk,  that  thefe  were  all  the  fteps  taken  in  that 
caufe ;  and  that  no  depofitions  appear  to  have  beea 
filed. 

'There  is  alfo  a  memorandum  ftating  that  Thorn- 
ton was  recommetided  as  a  magiftrate  at  Caroline 
September  Court  1776,    and  not  before. 

The  county  court  decreed  a  moiety  of  the  mill 
and  profits,  to  the  plaintiff ;  from  which  decree, 
Corbin  appeakd  to  the  High  CaUPt  of  Chancery  : 
Where  the  decree  of  the  county  court  was  revert 
ed  ;  and  from  the  decree  of  reverfal,  Thornton 
appealed  to  this  court. 

A  a. 
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Call  for  the  appellant.  The  appellant  wa«, 
under  all  the  ctrcumftances,  entitled  to  relief. 
i'horiuouV  depofiiion  wat  not  admiilible ;  for,  aa 
the  fuit  between  the  Robinfons  had  never  been  de- 
cided, the  depoiition  was  never  eftabltihed  by  the 
judgment  of  any  court ;  and  therefore  might  be 
excepted  to,  in  this  futt,  in  the  i';ime  manner  as  it 
could  in  that :  But,  if  fo,  then  clearly  it  ought 
not  to  be  read  ;  becaiife  the  ccymmiiBon  to  take  it 
Kvai  improperly  awarded ;  for  it  was  before  any 
bill  was  filed,  oid  Virginia  laws  177.  And  it  ap- 
pears by  the  teilimonv,  in  the  cauie,  that  one  of 
the  commiilioners  who  took  it^  was  not  a  magif- 
trate. 


Thornton, 

vs. 
Corbin. 


Warden  contra.  It  is  not  abfolutely  necefla- 
ry  that  tile  perOins  who  execute  commiffions  to 
take  depolirions  (hould  be  juftices  of  the  peace,  for 
any  perion  may  do  it,  if  appointed  bylhecommif- 
iion.  1  Iiai  no  bill  was  filed  makes  no  difference; 
becaufe  the  ail  of  Aflrmbly  merely  applies  to  com* 
milBons  granted  by  the  clerk  ex  dtbitojustitia^  and 
nut  to  fudi  as  are  granted  by  the  coutt  iu  felTiOB* 

WiCKHAM  on  the  fame  fide.  The  comroifllon 
might  be  executed  by  a  perfon  not  a  magifiratei 
and  all  foreign  commiffions  are  thus  executed* 
That  the  bill  was  not  filed  is  not  material,  as  ib6 
cafe  might  have  been  urgent.  And  the  a6l  is  af- 
firmative that  the  clerk  may  grant,  and  not  nega* 
tive,  that  the  court  ii&d//;i^r  grant,  a  commiflion 
during  term,  unlefs  the  bill  be  filed.  Befides  this 
exception  was  not  taken  at  the  hearing  in  thecoun* 
ty  court.  ITie  court  of  equity  had  no  juriidi^.ion, 
as  the  ftatute  executed  the  ufe  to  the  pofleffion  ; 
and  tl\eretore  an  eje£lment  might  have  been 
brought.  But  the  deed  to  Thornton  was  clearly 
void,  as  Jofeph  Robinfon  was  out  of  poffeffion  at 
the  time  of  making  it.  Befides  Jofeph  Robinfon 
ought  to  have  been  made  a  partjr  to  the  fuit* 
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Thonitoii,  Randolph  in  reply.     The  court  of  equity  had 

v/  jurifdidlion,  becaufe  it  was  a   truft;    which  alone 

t  ^  "^1  confered  jurifdi6lion«  BeCdes  there  was  no  plea 
'  in  abatement,  and  therefore  it  is  too  late  to  objetSl 

now ;  for  the  a£l  of  AiTembly  precludes  it*  The 
point  relative  to  Jofeph  Robinfon's  being  out  of 
pofleffion  is  now  under  confideration  of  the  court, 
in  Duval  vs  Biii.*  None  but  a  magiftrate  can 
execute  commiflions  to  take  depofitions  within  the 
ftate.  The  marriage  contra£l,  even  had  it  been 
proved,  is  not  recorded  ;  and  therefore  is  void 
againft  Joseph  Robinfon. 

WicKHAM.  He  was  a  mere  volunteer;  and 
therefore  has  no  fuperior  equity. 

Randolph.  The  aft  of  Afferobly  only  ufes 
the  word  purchaser  /  and  docs  not  fay  for  valua- 
ble confideration.     Wardwg  Webber^  iWasb^  274, 

Cur.  adv.  vulu 

ROANE  Judge  the  weight  of  teflimony  in  this 
caufe  being  in  favour  of  the  appellee,  independ- 
ently of  the  tcftimony  of  Anthony  Thornton,  tt 
is  unneceflary  to  decide  how  far  his  depofition  is 
admiffible,  or  not,  in  eonfequence  of  its  having 
been  taken  before  a  perfon  who  is  alledged  to  have 
been  no  magiftrate.  I  fliall  barely  remark  howe- 
ver, that  this  cafe  diflFers  from  that  of  Biincoe  vs 
Berkley^  1  CVj//,  405,  in  that  here  a  commiHIon 
was  regularly  awarded  by  the  couit ;  the' parties 
attended  in  purfuance,  and  as  no  objedlion  was 
taken  to  the  depofition  at  the  time,  it  fliall  either 
be  intended  that  Anthony  'I'homton  jun.  was 
then  a  magiftrate,  or  that  the  parties  agreed  that 
the  depofition  might  be  taken  before  him.  The 
certificate  that  that  gentleman  was  not  recom- 
mended to  the  Governor  until  a  pofterior  time,  is 
not  conclufive  evidence,  that  he  was  not  a  ma- 
giftrate before,  as  it  was  in  fome  inftances  proba- 
bly the  practice  to  commiffion  perfons,  who  had 
not  been  recommended. 

#  Ante. 
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I  throw  this  put  however,  only  zs  my  prefcnt      Thornton, 
impreffion.     The  teftimony  of  Mrs.  S.  and  T.  S.        p  ^^t 
go   direftly  to  ellablilh  a  marriage   agreement  on  ' 

the  part  of  old  Colonel  Robinfon.  This  was  a 
moll  interefting  fa€l  for  the  family,  and  one  which 
would  have  made  an  indelible  impreffion.  It  is  on- 
ly confronted  by  the  belief  of  Mr.  Pendleton  that 
Mr;  Benjamin  Robinfon's  firft  knowledge  of  his 
title  was  derived  from  bim^  in  or  about  the  year 
1755;  but  as  he  does  not  fpeak  from  his  memoran- 
da at  the  time,  it  is  probable  he  may  be  miilaicen 
as  to  the  year;  and  even  if  not,  thi  pleafure  dif- 
covered  by  old  Mr,  Robinfon  on  the  information 
received  from  him,  may  have  arifen  from  his 
^eat  reliance  on  the  judgment  and  profeiuonal 
&ill  of  that  gentleman,  and  confequently  may 
not  be  inconfident  with  a  knowledge  on  this  fub- 
jeft  prcvioufly  derived  from  other  fources.  Ad- 
mitting  then  this  teftimony  to  be  as  refpedlable  as 
any  whatever,  yet  it  is  overbalanced  by  that  of 
the  two  witnefTes  before  named;  and  their  teUimo- 
ny  is  confirmed  by  that  of  Barnes. 

Great  ftrefs  was  laid  by  Mr.  Randolph  on  the 
deed  of  loth  March  1757,  ^^^  ^^^  Orange  land, 
(by  B:  R.  jun.)  which  he  fuppofes  contains  a  re* 
cognition  of  the  deed  of  the  loth  February  1757; 
but  it  only  admits  the  fa£t,  that  Benjamin  the 
father  had  before  conveyed  to  him  the  Caroline 
land.  1  his  was  probably  from  verbal  informati- 
on, as  the  deed  of  February  '57,  was  probably 
then  in  the  Caroline  office.  It  is  certainly  how* 
ever  by  no  means  inferrable  from  the  deed,  of  Mar. 
I'o,  that  that  of  February  had  ever  been  feen  by 
him  ;  far  lefs  that  he  was  a  party  to  it;  and,  if 
that  deed  varies  from  the  terms  of  the  marriage 
promife,  it  was  not  obligatory  ob  him* 

Mr.  Randolph  contended  that  the  marriage  pro- 
mife was  void  againft  purchafers  under  the  a<ft  of 
Aflembly.  Admitting  (which  cannot  be  denied) 
that  parol  marriage  agreements  were  then  valid^ 
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Thornton,     according  to   this   doflr'ne   t^  e  promisee  would 

p^"*  have  nothing  to  do   but  Tefufe  to  execute  the  *leed, 

^  ^'^"',        and  then  coi.vty  the  Lind,  which  wc  uld  defca^  the 

^^""^^^^        promife.     The   admiflion  therefore  is   inconfifttnt 

with  the  conclufion  he  draws.     The  intention  of 

the  a6l  was  certainly  not  of  this  kind,    it   was   to 

compel  perfons,    vho  had  written  conirafts  or  a- 

greementg  to  record  them  for  the   information  of 

others  within  a  reafonable  time. 

I  am  therefore  of  opinion  th^t  the  cafe  is  a  plain 
one,  and  that  the  decree  of  the  Chancellor  ought 
to  be  affirmed. 

FLEMING  Judge.  The  firft  queflion,  made 
at  the  bar,  was,  Whether  the  marriage  contraft 
was  eftabliflied  I  And  I  am  of  opinion  that  it  is. 
Thornton^s  depofition,  which  clearly  proves  it,  is 
objefted  to,  as  having  been  illegally  taken  ;  but, 
befides  that  if  it  were  neceflary  to  invefiigate  the 
point  it  would  perhaps  <urn  out  that  the  objeflion 
18  not  well  founded,  there  is  ample  teftimony  to 
fupport  the  contradl :  For  the  depofitions  of  the 
two  S's.  are  full  to  thateffeft;  they  ftate  the  cir- 
cumftances  with  fuch  precifion  as  to  leave  no  doubt 
upon  the  mind  :  and  they  contain  nothing  which 
is  inconfiftent  with  that  of  Mr.  P.  who,  like  them* 
fpeaks  merely  from  memory,  and  may  have  been 
midaken  as  to  dates. 

It  was  faid,  however,  that  even  if  the  contraft 
were  proved,  yet  ftill  it  was  deftroyed  by  the  deeds 
of  September  1753,  and  March  1757:  becaufethe 
firft  merged  the  parol  contradl,  and  the  latter  r^- 
.  cognized  the  right  of  Jofeph.  But  I  am  of  a  differ- 
ent opinion  :  For  the  objedl  of  that  of  September 
was  only  to  fecure  the  Orange  land  to  Benjamin 
the  fon,  in  caie  the  moiety  of  Page's  was  not  re- 
covered ;  but  as  foon  as  that  fhould  be  recovered 
it  was  to  be  conveyed,  and  the  other  reftorcd: 
Therefore  fo  far  from  this  de^d  merging,  it  ra- 
ther affirmed,  the  marriage  contraft :     And,  with 
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rcfpcft  to  that  of  March,  it  does  not  appear  that       Thornton, 
Benjamin  the  fon,  if  he  meant  to  refer  to  the  truft  ^• 

deed,  had  ever  feen  it,  or  knew  what  it  contain-  ^^Z 
cd  ;  for  he  ftates  it  to  be  for  500  acres  without  any 
reftriftioTi,  although  It  gave  him  only  459  acres 
after  the  death  of  his  father  and  mother,  with  a 
moiety,  inftead  of  the  whole,  of  the  mill;  and  even 
thefe  were  to  be  held  in  tail,  indead  of  feefimple. 
Hence  it  is  plain  that  if  he  did  mean  to  refer  to 
that  deed,  he  was  a  ftranger  to  irg  contents,  and 
was  deceived  as  to  the  purport  of  it:  Which  miftake 
the  father,  never  removed,  but,  on  the  contrary  is 
faid,byoneofthewitne(res,  to  have  been  in  the  hab- 
it, long  afterwards,  of  fpeakingof  the  whole  mill,  as 
belonging  to  Benjamin  the  younger  after  hie  own 
death.  Of  courfe  no  inference  can  be  drawn  from 
this  fuppofed  recognition. 

But  then  it  is  urged  that  the  marriage  contra6l, 
not  having  been  recorded  within  the  eight  months, 
is  void  againft  purchafers  by  the  a6l  of  AlTembly, 
old  Edit,  laws^  143.  The  purchafers  meant  in 
that  a6l,  however,  are  thofe  for  valuable  confide- 
ration,  and  not  mere  volunteers.  Of  courfe  the 
argument  does  not  apply  to  the  prefent  cafe.  But 
to  remove  this  difficulty  it  was  faid  that  the  gift 
to  Jofeph  was  a  provifion  for  a  younger  fon,  and 
that  this  was  a  good  confideration.  The  ob- 
fervation,  at  firft  fight,  is  plaufible  ;  but  there  is 
no  force  in  it.  For,  befides  that  Jofeph  was,  in 
fa6l,  the  eldeft  and  not  the  younger  fon,  it  ap- 
pears, by  his  deed  of  truft  to  the  appellant,  that 
his  father  had  devifed  to  him  the  Moons-mount  ef- 
tate,  containing  ixoo  acres,  which  was,  proba- 
bly, a  better  provifion,  than  that  made  for  his 
brother  Benjamin. 

There  arc  other  circumftances  which  have 
fome  weight ;  For  it  feems  that  Jofeph,  aban- 
doning his  claim  under  the  deed  of  truft,  relied 
upon  the  will  to  fupport  his  right ;  that  after 
Benjamin  the  grandfon  (old  to  Corbin,   he  gave 
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him  pofleiHon  in  the  preftnce  of  Jofeph^  and  that 
the  latter  even  turned  his  own  miller  out  of  the 
mill,  and  fufFeted  Corbin  to  remain  in  quiet  pof* 
feflion  for  feveral  years,  hefore  he  executed  the 
deed  to  the  plaintiff.  l*his  (hews  his  own  cofi- 
vidion  on  the  fubjedl,  and  ferves  to  ftrengthen 
bit  brothers  title* 

Upon  the  whole,  I  think  the  decree  of  the  High 
Court  of  Chancery  is  right,  and  ought  to  be  af- 
finned* 

CARRINGTON  Judge.  Concurred  that  the 
decree  of  the  High  Coyrt  of  Chancery  fliould  be 
iffirmed. 
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MINOR, 

againft 

G  O  O  D  A  L  L. 

WARDEN  for  the  appellee.     Moved  to  dif-       if  the  mau 
miGithe  appeal,  becaufe  the  fum  decreed    terin  4ifputc 
was  under  a  hundred  dollars  j    and  therefore  the    h«twcen  the 
caufc  below  the  jurifdiftion  of  the  couru  ?oo '"ddU^ 

this  court  ha« 
Call  contra.  Although  the  decree  is  for  lefs,  jurifdi^Uon. 
yet  the  matters  in  difpute  between  the  parties 
amounted  to  much  more;  and  therefore,  as  the 
party  has  a  right  to  the  opinion  of  this  court  whe- 
ther the  Chancellor  decided  rightly  upon  the  fub- 
je^ls  of  controverfy,  the  appeal  was  properly  aU 
Wed,  and  this  court  has  jurifdi6iion« 

• 
Cur,  adv.  vulu 

LYONS  Judge.  Delivered  the  refolution  of  the 
court,  that,  although  the  decree  was  for  lefs  than 
loo  dollars,  yet,  as  the  matters  in  difpute  exceed- 
ed that  fum,  the  court  had  jurifdi£Uon« 

The  motion  was  therefore  overruled ;  and^  %t% 
nbfeqaent  term,  the  decree  was  reverfed. 
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NELSON, 
•^  .  ogainji 

H  A  R  W  O  O  D. 

If  a  feme    XJE  L  S  0  N  *S  devifces  filed  a  bill  in  the  High 

corert  be  pri-    J^^   Court  of  Chancery  ftating,  that,  in  the  year 

viiyexamined,    1774,   their  teftator  purchafed  of  Harwood  and 

for  further  af!   ^^^^  *  ^^^^  °^  ^^^^  which  was  entailed  upon  the 

furance  in  a       wife,    and  took  a  bond  from  Harwood  for  procur- 

dtedisobliga-   ing  the  entail  to  be  docked.     That  Harwood  and 

toryj  and  a       ^jf^  j^  December  of  the  fame  year,    executed  a 

ti^n  wilUc"'    ^^*^^  ^^  ^^^  teftator  for  the  faid  lands,^  and  cove- 

decreed.  '  n^^^ted  therein  that  the  grantee  and  hit  heirs,  fcc. 

ihould  peaceably  enjoy ;    that  the  grantors  would 

warrant,      and   itiak6    further  affurances :      To 

which  deed  the  wife  was  privily  examined.    That 

the  teftator  paid  the  purchafe  money  to  Harwood; 

and  an  a6l  paffed  the  Afferably  in  4775  for  dock* 

ing  the  entail,    but  Earl  Dunmore  having  by  that 

tim^  abdicated  the  government,  his  affibnt  thereto 

was  not  abtained*     That  the  wife  was  living  fmcc 

the  paffing  of  the  aft  for  docking  entails  in  the  year 

1776,  fonhat  the  fetfimple  vetted  in  her ;  but  flic 

is  now  dead,  and  the  defendants  are  her  children 

tani  coheirs*     That  they  refufe  to  releafe  to  the 

'plaintiffs.     Whetefore  the  bill  prays  a  convey^ 

ance,  and  for  general  relief. 

The  defendants  demurred  to  thb  billj  and  the 
plaintiffs  thereupon  filed  an  amendment  ftaitii^, 
that  by  the  faid  private  aft  of  Aflembiy  for  dock- 
ing the  entail  of  the  faid  tra6l  of  land,  a  truftee 
was  appointed  to  receive  the  purchafe  Hioney,  to 
Jb^  ye^^d  in  another  eftate ;  and  that  the  plaintifis 
^efta^^rj  paid  the  money  to  the  faid  truftee.  By 
^9n(e^t.tl)e  dcmurrur  was  to  ftand  as  a  demurrer 
to  both  bills.  The  Court  of  Chancery  allowed  the 
demurrer,  and  difniiffed  the  bill.  From  which  de- 
dKc^ttiie  phintiffft  ap|>eated  €0  this  court. 
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Ra  fCDOLPH  for  the  appellants.  There  are  three 
q^jeltions  in  the  ca^Me.  i.  Whether  the  demand, 
hy  the  plaintifis,  how  far  Haiwood  applied  the 
m  >ney  received  to  thj  purpofcs  cf  the  trult, 
was  not  a  reguhr  demand?  2.  Whether  a' 
court  of  equity  will  hoc  relieve  againil  the 
accident  which  prevented  the  acl  from  being 
d\iiy  pafTed?  3.  Whether  equity  will  not  confi- 
der  that  as  done  which  ought  10  have  been  done, 
and  theitfore,  as  the  feme  ouglit  to  have  executed 
a  proper  co.*iveyii»cu,  whether  a  court  of  equity 
will  not  cunfidcr  it  as  aclually  made? 

f.  Upon  the  firft  point  I  contend  that  the  Chan- 
cellor W43  clearly  wrong  in  not  overruling  the  de- 
murrer, and  obliging  the  defendants  to  anfwer 
how  far  the  mone}  had  been  applied  to  the  purpo« 
fes  of  the  iruft.  I'he  plaintiffs  fought  a  difcovery 
as  well  as  relief  in  that  refpeCl;  and  in  every  in- 
ftance  where  a  difcovery  is  fought,  for  the  fake 
of  enabling  the  pliiintift  to  obtain  juftice,  it  ought 
to  be  inforced.  Mitf.  plead,  149.  The  Court  of 
(Chancery  therefore  fliould  have  compelled  an  an- 
fwer to  this  point. 

2^  The  fafls  here  were  intirely  new  in  their  na- 
ture, fo  that  no  appofite  precedent  can  perhaps  be 
a  Iduced,  but  then  we  are  fupported  upon  the  rea* 
fon  of  ancient  principles,  which  rids  us  of  the 
charge  of  defiring  to  introduce  novelty.  If  there 
had  been  any  mode  of  conveying  the  fenics  intereft 
without  the  Interpcfition  of  the  Legiflature,  there 
can  be  no  queftion  but  the  money,  having  been  paid^ 
a  court  of  equity  would  have  fnforced  the  convey- 
ance. But  accident  alone  prevented  the  legifla- 
tive  interpofition.  For  two  branches  had  concur- 
red, and  it  wa«  owing  to  the  voluntary  abdication 
of  the  third  that  the  law  was  not  completed. 
This  then  was  an  accident  which  the  purchafer 
could  not  control,  and  which  Chancery  ought 
therefore  to  relieve  againft.  FonbL  eq,  8,  io» 
Befides  it  appears  by  4 /«//.  45,  that  an  ordinance 
of  two  branchea  is  obligatory  \    and  therefore  the 
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Neiron»        zA  in  queflion  was  binding,  notwithftanding  the 
'^'^  concurrence  of  the  third  was  not  obtained,  chrougfa 

Hzp^oo  V    circumftanccs  which  the  purchafcr  could  not  re- 
ftrain. 

3.  The  feme  was  bound  in  confcience  to  com- 
plete fuch  a  conveyance  as  would  in  fare  the  title  ; 
and  as  flie  lived  till  after  the  a6l  of  1776,  the  court 
of  equity,  confidering  that  as  done  which  ought 
to  have  been  done,  will  enforce  it  now:  Becaufe 
asfoon  as  (he  became  capable,  (he  ought  to  have  join- 
ed in  a  proper  conveyance.  Betides  her  warranty 
obliged,  and  operates  by  way  of  estoppel  againft  the 
heirs:  iBac.  496,  8  Fern,  61.  This  was  rendered 
the  ftronger  by  the  privy  examination,  which  refem- 
bles  the  cafe  to  a  fine ;  and  that  would  clearly 
have  eftopped.  the  heirs*  4  Com.  dig.  85. 

WicKHAM  contra.  The  Chancellor  did  right 
in  fuIUining  the  demurrer.  For  the  bill  had  made 
no  proper  cafe  for  his  juiifdidlion.  The  property 
belonged  to  the  wife  and  children,  and  th«  money 
was  paid  to  the  huiband.  So  that  no  benefit  ac- 
crued to  the  wife  and  children  ;  and  therefore 
there  is  no  equity  againft  them.     The  a6l  was  nu« 

Story  until  the  Royal  aiTent  was  procured;  and 
at  having  never  been  obtained,  the  a£l  of  the 
other  two  branches  of  the  Legiflature  was  utterly 
void.  The  bill  does  not  fuggeft  that  the  children 
ever  received  any  part  of  the  money;  and  there- 
fore  there  can  be  no  pretext  for  the  jurifdi£tion  of 
the  Court  of  Chancery.  Befides  if  the  aft  was 
really  a  law,  the  plaintiff  had  no  occafion  to  re* 
fort  to  a  court  of  equity  to  enforce  his  title. 

The  deed  did  not  bind  the  feme;  for  all  her  a6b, 
being  void  at  common  law,  were  only  eiFedhial 
fo  far  as  (he  was  enabled  by  ilatute.  But  (he  was 
not  enabled  by  the  adl  of  1748  to  convey  an  eftate 
tail,  but  the  contrary;  for  that  aft  declares  fuch 
eftates  (hall  not  pafs  without  an  aft  of  the  Legit 
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lature.  Old  edit*  lav^Sy  133,  145.  So  that  the 
ad  of  1748,  only  refpeCis  the  eilates  which  a  feme 
covert  might  grant  if  fole ;  and  did  not  extend  to 
an  eilate  uil  which  (he  had  no  power  to  convey* 

The  a6l  in  queftion  had  no  validity  until  the 
Royal  aflent  was  obtained.  No  aCls  of  that  kind 
had;  and  therefore  in  all  of  them  there  was  a  fuf> 
pending  claufe  until  that  was  procured.  Of  coarCe 
the  idea  of  any  obligation  in  the  law  till  the  con- 
currence of  the  third  branch  of  the  Legiflature 
was  had,  is  not  maintainable ;  and  a  contrary  do^ 
trine  might  lead  to  dangerous  confequences* 

Such  zSts  always  fettled  an  equivalent  eftate  on 
the  iffuc  i  which  was  not  done  here ;  for  the  chil- 
dren'never  received  the  money.  So  that  if  the  aft 
was  really  binding,  it  has  never  been  complied 
with. 

It  It  not  correft  to  fay  that  a  court  of  equity, 
conGdering  that  as  done  which  ought  to  have  been, 
will  enforce  it  again il  the  heirs  as  ihe  lived  until 
the  a6l  of  1776  had  paffed.  For  as  neither  flie  or 
the  i.Tue  received  the  money,  there  was  no  mor^l 
obligation  on  her;  and  the  warranty  did  not  bin,d 
as  already  obferved.  Becaufe  the  privy  exam* 
ination  only  paffed  luch  eftate  as  (lie  might  law- 
fully depart  wjth;  aud  the  warranty  was  merely 
annexed  to  that.  So  that  it  could  noc  operate  an 
eftoppel.  This  obfervation  artfwers  the  cafe  cited 
from  Bacon^s  abridgmenp^  as  it  was  clearly  the 
cafe  of  a  conveyance  of  an  eftace  which  the  feme 
could  lawfully  convey.  However  what  is  deciflve 
on  this  fubje^  is,  that  the  deed  here  was  void  as 
to  the  inheritance,  and  therefore  the  warran^r 
could  have  no  operation.  Bat  fuppofing  it  had^ 
the  plaintiff  then  would  have  had  a  legal  title,  aT>d 
therefore  he  had  no  occafion  to  refort  to  a  Cou^t 
of  Equity. 
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Nelfon,  or  elfe  all  the  powers  of  government  would  be  ccn- 
*^'  J  centrated  in  thit  court;  which  is,  and  ought  to  be, 
"""         bound l>y  precedent,  as  well  as  a  Court  of  Law. 

Cur  adv*  vttlt* 

ROANE  Judge.  Th's  is  a  bill  b>'  the  devifecs 
of  T.  Nelfon  againft  the  furviving  huiband  and 
children  of  Elizabeth  Harwood  deceafed.  It  ftates 
that  Edward  Harwood  being  feized  in  fee  tail,  in 
right  of  his  wife  Eivzabeth,  of  9  trz£t  of  iand, 
fold  the  fame  for  a  valuable  confideration  to  T. 
Nelfon  (for  which ^he  money  has  been  paid.)  That 
Edward  Hdrwood,  with  a  furety,  on  the  12th  of 
November  1774,  gave  a  bond  conditioned  for  the 
procuring  an  a6\  of  Affembly  to  dock  the  intail^ 
••and  convey  the  fame  in  fee  to  the  faid  T.  N^fon, 
and  that  the  faid  Edward  and  Elizabeth  Harwood 
afterwards  on  the  7th  of  December  1774,  by  a 
deed  of  bargain  and  lale  duly  recorded,  and  in  ref- 
pe6l  of  which  (lie  was  duly  examined,  reciting  her 
title  as  above,  conveyed  the  fame  in  fee  to  the 
laid  L\  Nelfon  J  with  a  covenant  for  quiet  enjoy- 
ment,  and  that  the  grantees  would  do  all  and  eve- 
ry a6l  and  afts,  and  procure  all  further  necessary 
assurances  for  pcrfefling  his  faid  title  therein,  ai 
he  or  his  heirs  (bould  advife  or  require.  It  far- 
ther  ftates,  that  Mrs.  Harwood  furvived  the  ^€i 
of  1776,  converting  eftates  tail  into  feefimple.  It 
alfo  Itates,  that  in  1774  an  attempt  was  made  to 
procure  an  aft  to  duck  the  intail,  which  was  frof. 
trated  by  the  diffolirtion  of  the  Affembly;  and  that 
in  Jane  1775  a  fimilar  bill  was  prepared,  and  re- 
ceived the  joint  concurrence  of  the  Burgeffes,  and 
council,  but  did  not  receive  that  of  tlie  royjj  Go- 
vernor, he  having  withdrawn  himfelf  on  board  an 
armed  Britannic  veffel,  and  refufed  to  come  to 
the  feat  of  government,  and  exercife  the  fiinAi- 
ons  of  his  office.  It  prays  that  this  latter  defrd 
may  be  confidered  as  fupplied,  or  that  the  title  of 
the  plaintiffs  may  be  decreed  to  be  perfefted,  on 
fbme  6f  the  grounds  on  which  Courts  of  Equity 
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exercife  their  jurifdiftioni  in  perfafting  conveyan- 
ce s^  and  fupplying  defedls  in  titles ; 

There  i«  a  demurrer  to  this  bill,  and  alfo  to  an  * 
amendt;d  bill  dating  the  payment  of  the  purchafe 
money  to  have  been  made  to  a  truftee,  named  in' 
the  atSl  Wore  refered  to  for  want  of  equtty.  Which* 
demurrer  was  allowed  by  the  Chancellor. 

At  the  outfet  of  this  bufinef;,  a  ra ->ft  momentoua' 
and  inaportant  enquiry  prefents  itfelf  tons:  Name- 
ly,  whether  an  a6l  which  had  received  the  fan6lion 
of  the  people  of  Virginia  through  their  Btirgeffcs,; 
which  had  alfo  been  ratified  by  the  royal  Council, ' 
and  was  only  not  appro^^ed  by  the  royal  Govcr- ' 
nor,  bccaufe  he  had  abdicated  his  government,  nor 
could  be  carried  to  our  King  himfelf,  for  his  ^^ffent, 
becaufe  he  had  made  open  war  upon  us  his  people. 
Shall  under  all  the  circumfUnccs  of  the  cafe,  be, 
confidered  as  valid,    or  as  entirely  null  and  void?^ 

Finding  my felf  not  fnpponed,  in  my  present im-^^ 
pressionSf  on,tjhis  queflion,  by  gentlemen  whofe* 
opmions  I.  rcipj§<^,  I  ftate  them  with  diffidence,* 
but  3*et  as  an  a6l  of  duty,  flowing  from  an  high 
f^nfe  of  the  importance  of  my  prefent  fituation, 
and  a  correfpondent  anxiety  on  my  part  to'a£lat>* 
cording  to  the  beftof  my  juagment  and  ability.  '    ' 

I  will  premife  that  I  am  not  fond  of  bripgingin-* 
to  the  tribunals  ot  jutlice,  politic -il  con fideraWons:* 
But  fometimes  it  does  happen,  that  queftiorrr-oP 
political  law  do  nrefent  themfelves^  On  theff^oc- 
ca  lions  although  1  am  as  much  an  advopate  f3f  fet- 
tled goycri^n^ent  as  any  man,  1  Ihall  be  frie  to  fty 
tbat.|.a  daarfe^  arid  doubtful  cafes,"'  ^hefb'pfinciiMes 
iDiiA  Tt>^  refprtea  to,"it  is  my  wifh  to be'gd^i^rtiH  by^ 
thQleJDotle/ppnijrples  whicfh  atcheived  the  Ve  voluti- 
on^ -which  acitiowledgcd  the  rights,  acti  thfe  power,' 
of  thfi  peop^e^j  and  confider  Kings  atfd  mi/iftrates 
as  their  trjMJ(lees  and  fcrvatits,  JTnd^^at  df  tithes* 
amenable  to  theroi  'andliaW  to  ke'caftiiciredxjT* 
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depofed  for  mifruleand  maladminiftration:  Which 
admit  the  right  of  revolution,  although  it  is  con- 
ceded that  fuch  right  ought  not,  in  precedence, 
to  be  aflerted,  for  light  caufes. 

Thefc  remarks  tend  to  (hew  that,  in  timet  of  re- 
volution,  thofe  formulas  arc  entirely  fecondary, 
which  are  impofed  with  a  view  to  ordinary  times, 
and  fettled  government;  and  which  do  not  contem- 
plate,  nor  are  I'uited  to,  a  (late  of  fociety  radical- 
ly and  eflentially  different. 

As  this  caufe  can  be  decided  upon  a  point  lefa 
momentous,  and  equally  clear,  with  the  one  now 
in  queflion,  my  intention  at  prefent  is  only  to  re- 
ferve  to  myCelf  liberty  to  deliberate  and  decide  up- 
on this  great  queflion  if  it  (hould  occur  hereafter. 
I  fliall  not  therefore  now  inquire  what  authority  is 
conceded  in  England  to  an  ordinance,  /,  r,  a  fta- 
tute  which  has  not  the  royal  affent;  nor  enumerate 
inflances,  in  which,  in  extraordinary  times^  the 
ufual  formalities  attending  the  furamoning  a  par- 
liament, and  the  pafling  laws,  have  from  tb«  ne- 
ccflity  of  the  cafe  been  in  that  country  difpenfed 
with;  nor  fliall  I  contemplate  at  preftnt,  the  mag- 
nitude of  this  queflion,  as  itrefpeAs  all  laws  pac- 
ed during  a  ftate  of  Interregnum^  nor  whether  the 
clear,  though  informal,  expreflion  of  the  public 
voice,  as  at  the  time,  is  not  equivalent  in  its  fane- 
tion,  to  a  poflerior  law  of  recognition,  pa{&d  in- 
deed by  a  fettled  government,  but  perhaps  liable 
to  moft  of  the  obje^ons,  which  apply  to  retro- 
^£live  laws* 

Theife  and  other  great  queftions  touching  tbb 
fubje£t,  I  fubmit  to  better  confideration,  whcnfo- 
cver  they  fliall  become  neceflary  to  be  decided; 
left  however^  in  the  diverfity  which  exifts^  as  to 
all  political  fpeculations,  I  fliould  i>e  fuppofed  by 
fome  to  utter  vifionary  ideas,  I  will  beg  leave  to 
fortify  what  is  here  faidby  the  opinions  of  a  moft 
eloauent  and  enlightened  writer;  and  one  who  has 
moft  refpe£UulIy  combated  and  confuted  the  llaviflk 
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dortrines  of  an  einio«nt  ftatefraan :  A  ftatefman 
who,  inllcad  of  afpiriiYg  (as  he  might  have  done) 
to  a  niche  in  the  trample  of  liberty,  hat  chofen  to 
go  down  to  potlcf  ity  peniioned  and  defpifed* 

The  writerInieanisM*Intofli,  page6o"Th«y" 
fays  he,  (meaning  the  ftates  General;  "  had  beea 
*••  affettibbd  -as  an  ordinary  Icgiilature,  nnder  cx- 
**  ifting  laws.  They  were  transformed  by  thefe 
"  events  into  ^.  nawnal  convention,  and  veiUd 
**  with  powers  to  org^inize  a  government.  It  is  tn 
^  vain  that  their  adverf^ries  conteft  this  aflertion 
**  by  appealing  to  the  deficiencies  of  forms.  It  i» 
**  in  vain  to  demtind  the  legal  inftruraent  that 
**  changed  their  conftitution,  and  extended  thdr 
**  powers,  Acctrrate  forms  in  the  conveyance  of 
**  power,  are  prefcribed  by  the  wifdom  of  Uw, 
^  in  the  regular  adminiftration  of  dates*  But 
**  great  revolutions  are  too  immense  for  technical 
^^  fonnaiity.  All  the  fanftion  that  can  be  hoped 
**  for,  in  iuch  events,  is  the  voice  of  the  people^ 
**  however  informally,  or  irregularly  expreffcd*** 

I  fliaii  next  confider  upon  ordinary  grounib, 
how  the  title  of  the  plaintiff  ftands  as  againft  the 
heirs  of  the  Feme^  under  the  deed  of  the  7^h  Dc* 
cetnter  1774,  the  having  furvived  the  ena£lment 
of  the  adl  of  1776,  converting  eftates  tail  into  it% 
iimple. 

I  istrtirely  accord  in  principle  with  the  r^afonlng 
of  the  Chancellor  relative  to  the  power  of  the  wijb 
to  bind  her  eftate  and  her  heirs,  having  regard  to 
the  intereft  of  the  hufband,  and  the  idea  of  coer^ 
Qiofk  by  him  bejuig  removed. 

'  Otrr  law  acting  upon  this  principle  has  eftablifli* 
tsi.  a  folcmn  mean  by  which  a  wife  may  convey,  by 
privy  examination  entered  of  record.  In  this  ref- 
peA  greater  regard  is  had  to  the  rights  of  the  wife* 
thaa*  in  England ;  for  diere  fhe  cannot  rev<»rfe  a 
fiae,  altho  Sie  is  not  examiiudby  the  judg^^  \m\ 
fi  2. 
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the  conftruAion  of  the  law  is  only  as  it  were  direc- 
tory to  the  Judge,   that  he  (hould  not  receive  tU 
,  fine  without  fuch  examination,  z   Bac.  496* 

The  cafe  before  us  too,  being  that  of  a  folemn 
•  agreement  of  record,  fteers  clear  of  thofe  decifioni 
in  which  it  has  been  held  that  the  agreement  of 
the  wife  in  pais  ftiall  not  bind  the  huCband. 

Theaflof  i74S,p.  HSenaAs,  <'that  all  deeds 
and  conveyances  &c.  by  huiband  and  wife,  (flte 
being  firft  privily  examined)  {hall  be  good  and  ef- 
fe£lu8tl  in  law,  and  as  valid  to  convey  and  paCi  over 
all  the  eftate,  right,  title,  intereft,  claim,  and 
demand  of  the  wife,  and  her  heirs,  in  and  to  the 
landf  fo  conveyed  &c.  whether  the  fame  be  in 
right  of  dower,  or  feefirople,  or  whatever  other 
euate  (not  being  fee  tail)  ftie  may  have  therein, 
as  if  the  fame  had  been  done  by  fine  and  recovery 
&c/* 

After  this  explicit  declaration,  it  is  the  leaft  to 
fay,  that  the  examination  here  (lands  on  as  high 
ground  as  the  fine  and  recovery  in  England  ;  and 
^  the  before  mentioned  confideration  that  fuch  fiae 
may  bind  her  without  her  examination  (which  is 
not  the  cafe  under  our  a£i)  certainly  fortifies  that 
conftru£lion. 

But  further  this  a£l  follows  up,  the  conflrudi* 
on  of  the  fiatute  di  donisy  by  making  the  excepti- 
on of  the  eftate  tail,  which  eftate  fliall  not  pais 
here,  (or  there)  except  according^  to  the  terms  of 
the  ftatute,  in  favour  of  the  heirs  in  tail* 

This  a6l  however,  according  alfo  with  the  ICng- 
li(h  decifions  in  this  refpefl,  with  the  fingle  ex- 
'ception  cf  not  pafTing  the  eftate  tail  declares  lil 
conveyances  &c.  with  fuch  examination  &c.  to  be 
good  a.  d  ej/dtual  in  la'Qi  i  i,  e,  I  pre  fume  good 
and  eflTedltual  in  a  fenfe  commenfurate  with  the 
'  terms  of  the  deed« 

.     .  -      .  B  b       '* 
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Bearing  tbefe  pri'acfpl^s  an3diftin6liongin  rolnd, 
let  us  advert  to  fome  of  ihe  hnglifti  decifions. 

In  fFvoter  vs  IlHcy  i  .l^A  agi,  it  was  held 
that  coven  in  t  would  lie  a^ainft  a  wife  furviving 
her  hulband  upon  a  covenant  for  qiiiet  enjoyment, 
in  a  fint;  lulfered  by  hjoi^and  her.  This  is  perhaps 
a  ftronjer  cafe  'than'oars  T  for  there  it  does  not 
appear  that  It  was  the  tvffe^s  land,  which  was  the 
fubje^t  of  the  fine.  If  Os  (lie  had  no  intereft  in  it, 
and  it  was  foiely  on  her  foltjmn  covenant  that  (ho 
was  held  to  b^rcfpoufibl^j, 

*In  r  Bac.  496,  it-is  f.ud,  that  hufband  and  wife 
nriy  join  in  a  fine  to  convey  her  inheritance.  And 
a  Bac,  ad.  553,  an  agreement;  that  A.  and  hi» 
h^rs  (houid  enjoy  the  entailed  lands  (hall  be  cxe- 
ctrted,  but  the  iuue  is  not  bound  until  the  fine  be 
levied. 

From  the  foregoing  remarks  and  cafes,  I  think 
it  clearly  refulcs,  that  a  deed  of  a  feme  covert 
touching  her  inheritance,  in  conjunction  with  her 
hufband  and  foleinnly  acknowledged  by  her  to  be 
her  free  a6l,  is  competent  to  bind  her  to  the  ex- 
tent thereof,  with  the  exception  before  dated,  re* 
lative  tc  paffiaa;  an  eftate  tail ;  and  that  an  agree- 
ment to  pafs  a  fine,  or  permit  an  a6l  to  pafs  dock- 
ing the  entail,  is  always  obligatory  on  the  perfoa 
to  agreeing  until  executed. 

In  this  view,  Mrs.  Harwood  was  bound  to  car- 
ry  her  agreement  into  execution,  until  the  adl  of 
1776  palled,  which  vefled  her  miih  tht  feesimple 
property.  After  that  sera,  a  ihorter  and  plainer 
courfe  prefents  itfelf  to  us,  and  (he  and  her  heirs 
Ihould  be  decreed  to  do  that  direSlly^^  which  be* 
fore  could  only  be  done  circuitoufly,  i,  %  to  con* 
ye^r  the  plaintiffs  her  inheritanc*. 

If  it  ibould  be  faid,  that  this  procefs  will  injure 
tht  heira  in  tail,  for  whofe  benefit  lands  were  in* 
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tended  tojbe  fettled  m  Ueu^  the  anfwer  is,  that 
this  would  have  been  slfo,  preci&ly  the  cafe  by 
the  operation  of  the  z&.  of  1776,  if  fuch  lands  had 
been  To  fettled,  immediately  after  the  agreement, 
as  thefe  ^y  the  operation  of  that  a£l  would  bmve 
bei^n  abfoliitely  veiled  in  the  mother. 

i  tfainit  that  the  decree  of  the  Chaneellor  b  er^ 
rbneous,  and  that  the  demurrer  ought  to  have  been 
over-ruled* 


FLEMING  Judge.  The  firft  queftton  is,  wbe* 
tber  the  deed  from  Harwood4i1id  wife  was  wholly 
void,  or  fo  far  only  as  not  to„aefeat  the  entail,  but 
good  for  every  other  purpofc^  The  5th  CeGt  of 
the  a£l  of  1748  declares  that  the  deed  of  hufband 
and  wife,  where  (he  is  privily  examined,  ^^  ftiall  be 
*«  good  and  effe£iual  in  law,  and  (hall  be  aa  valid 
**  to  convey  and  pafs  over  all  the  efhite,  right, 
^  title,  intereft  claim  and  demand  of  fuch  wife,  and 
^^  her  heirs,  in  or  to  the  lands,  or  tenemenu,  fo 
^  granted,  or  conveyed,  whether  the  (arae  he  in 
•'  Hght  of  dower  or  feeiimple,  or  whatfoever  other 
•*  eftate,  not  being  fee  tml^  flie  may  have  therein, 
**  as  if  the  fame  had  been  done  by  fine  and  recove* 
**  ry,  or  by  any  other  ways  or  means  whatfoever:* 
So  that,  with  the  (ingle  exception  of  the  fee  tail 
which  is  afterwards  provided  for  in  the  14th  fe^U- 
oii,  the  deed  was  good  for  every  purpofe  of  convey* 
ing  the  eflate  and  intereft,  or  eftopping  the  right, 
ef  the  wife  and  her  heirs ;  who  were  not  at  liber- 
ty to  fay  that  it  was  void  generally,  but  as  to  the 
excepted  cafe  only:  For  a  deed  may  be  void  at 
to  one  purpofe,  and  good  as  to  another* 

'tTitg  leads  to  the  fecond  queftion,  whether  Mrs, 
Harwood  was  not  bound  by  her  covenant  to  nuke 
further  iffurince;  and  confequentiy  after  (he  ac* 
quired  the  fee  fimple,  under  the  adl  of  itj6,  to 
confirm  the  title,  which  was  to  have  been  convey- 
ed under  the  deed  I    Upon  this  point  the  reafoa* 
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ing  of  the  Chancellor,  although  not  followed  up  in 
his  decree,  it  very  forcible;  His  words  are, 
^*'  wfaen  hufbandand  wife,  who  have  all  the  power 
^^  which  (he  had  in  her  (lat«  of  fblitude,  coRfpiring 
^  together  ic  a  conveyance  of  her  inheritance, 
^  aad  obferving  legal  forrot  and  ceremonies,  agree 
*^  to  guarantee  ^be  title  to  the  purchaf^,  the  a* 
c^  greement  is  ;iot  led  obligatory  on  her,  than  a 
*^  like  agrieeraent  by  ber,  if  fhe  had  not  changed 
"  her  ftate  would  have  been,  for  his  jun£lion  with 
**  her  in  the  aS,  removing  the  fi>igle  impediment 
^St9  the  energies  of  her  powmr  and  will,  reilored 
^  to  xhoie  faculties  their  priftine  vigour.  This 
^  propofition  is  believed  to  be  the  foundation  of 
^  £ngllih  judicial  decifuxis,  that  a  married  woman 
^  iftx^ig^  by  covenants  in  a  fine.  The  forms 
^.jiod  ceremonies  requifite  by  law  to  create  this 
*^  obligation,  in  the  cafe  of  a  married  woman,  are 
*^  a  deed  executed  and  acknowledged,  as  well  by 
^  the  huiband,  to  Ihew  his  confent,  without  which 
^  ohligation  cannot  arife,  as  by  the  wife  and  her 
^  declaration  upon  a  privy  examination  by  the 
^.c#sirt,  that  the  execution  and  acknowledgment 
**  of  the  deed  were  with  her  free  confent,  which 
**  was  indeed  eflentially  neceiTary ;  but  which  was 
**  only  neceflary  to  make  the  covenants  in  which 
^^  ibe  joincid  with  her  hufband,  as  much  her  a6U  as 
"  if  ihc  had  executed  the  deed  whilft  (he  was  un- 
*'  married.'^  This  clearly  ev^incet  the  obligatioft. 
which  the  wife,  by  her  covenant,  came  under  to 
confima  the  title  of  the  purchafer,  and  make  him 
complete  owner  of  the  eftate  as  foon  as  ihe  was 
•Babied  to  do  it.  She  was  bound  to  have  aided  the 
application  to  the  Legiflature  for  a  fpecial  a£t  to 
datk  the  entail :  And  confequently,  after  the  ge- 
nital law  VLpon  that  fubje^l  had  unfettered  the  ef- 
J^Bt^te^  and  maile  her  proprietor  of  the  feefimple, 
file  was  bound  to  convey  that  alfo,  to  the  pur« 
fthi£er« 

But  this  not  having  been  done  in  her  lifetime^ 
athird  ({ueftion  ariies,  namely^   whether  her  re* 
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prefentatives  are  bound  to  do  it  I  It  is  objesfied 
that  tbey  are  not,  becaufe  no  equivalent  in  value 
Wai  fettled  on,  or  receired  by  them.  Butthac  ht 
not  important ;  i.  B<;cauf«  the  equivftlent  would 
have  been  turned  into  a  feefirople^  which  Jthe  hoi- 
band  and  wife  might  have  conveyed  a  way  from  the 
iilue;  2.  Becaufe  the  a£l  of  1776  has  deftroycd 
the  intereft  of  the  ifFue  altogether,  and  therefore 
every  argument  predicated  upon  a  fuppofitioQ  of 
their  rights,  entirely  failt» 

It  follows  that  the  wife  being  bound  by  the  *  cft^ 
Venant  to  make  iurih^r  afiurance,  the  pUtncifls 
were  right  in  coming  into  a  Court  of  equity  to  a(k 
a  fpecific  performance  of  it ;  and  coofeque^itly 
that  the  dccr.ee  ought  to  be  reverfed,  and  tile 
plainiilTs  allowed  to  compel  a  conveyance  and 
complete  their  title* 

CARRINGTON  Judge.  A  great  deal  of  the 
matter  dated  in  the  bill  might  have  been  ooiit- 
ted,  as  the  private  a£l  of  Ajflembly  had  nothing  to 
do  with  the  caufe  ;  for^  not  having  becQ  p«r£e6U 
cd,  it  was  never  a  law* 

The  Cafe  then  depends  upon  the  deed ;  and  the 
quetiion  is,  whether  that,  on  accouat  of  the  co- 
.verture  of  the  wite,  was  wholly  void ;  or  lb  far 
cnly,  as  rcfpefled  the  eftate  tail^ 

The  covenant  of  the  wife  to  make  further  aflii- 
ra^ce  was  obligatory  on  her  in  confequence  of  the 
privy  examination  ;  for  that  was  trqual  to  a  fiae 
and  recovery ;  which  it  is  admitted  on  all  fides 
.  makes  the  covenants  of  a  feme  covert  bimdingoahcr* 
PloHXfd:  57^  82.  I  Bac.  cb*  496^  1  AOj^*  191. 
Therefore  when  (he  acquired  the  feefirople  ia  177S, 
flie  was  under  an  obligation  to  cohvey*  it  to  the 
purchafer:  For  the  a6l  of  1748  merely  excepu 
the  entail,  and  declares  that  the  deed  fliall  be  va- 
lid air  to  convey  every  other  intereft  efthe  wifei 
^4dit.  kws  143  a  So  that  ai  to  every  legitimate 
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ptirpofc  the  deed  was  effeaual.  But  the  fale  was  law-  Nelfon, 
ful;  bccaufe  the  deed,  not  affeaing  the  entail,  on-  o^'l^  * 
ly  palTed  the  life  eftate  of  the  grantors,  which  they 
might  convey  without  violating  any  law;  and 
therefore  (he  was  botind  to  complete  the  title  of 
the  purchafer  as  foon  as  (he  had  capacity :  For  it 
is  like  tht  ^2{eo£Tborrtt0nr^Cor6in*y  in  this 
court  the  other  day ;  in  which  it  was  held  that  a 
covenant  to  convey  as  foon  at  the  party  fhouid  re- 
cover the  eftate,  was  obligatory. 

But  the  rights  t^f  the  iffire  ^re  urged  :  That  ar- 
gument,  however,  has  no  weight  with  me  ;  be- 
caufe  they  have  none;  the  a^  of  1776  having  en- 
tirely  defeated  them :  So  that  the  completion  of 
the  contrail  will  not  put  them  in  a  worfc  fituation 
with  rcfpca  to  the  right  in  tail,  than  they  would 
be  Without.  But  be  that  as  it  may,  they  are  legal- 
ly  bound  by  the  covenant  of  their  mother,  fanfli- 
oned,  as  it  has  been,  by  the  privy  examination  ; 
of  courfe  they  are  under  the  fame  obligation  to 
convey  that  (he  was.  And  upon  the  whole,  I  ant 
for  rcvcrfingthc  decree,  overruling  the  demurrer, 
and  fending  the  caufe  back  in  order  that  the  defen- 
slants  may  be  compelled  to  anfwer  the  biiL 

LYc/NS  Judge.  A  court  of  equity,  in  decree- 
ing a  fpecific  performance,  is  conttantly  rcorulated 
by^ three  great  principles;  namely,  i.  That  the 
contma  is  to  be  judged  of  as  matters  ftood  at  the  . 
time  of  entering  into  it:  a.  That  the  court  will  not  ^ 
aiter  or  e^Ktend  the  agreement  of  the  parties: 
And  3.  f  hat  equity  will  not  decree  a  performance 
when  the  confidenxtion  for  it  fails- 

Thefe  principles  apply,  (Iriaiy,  to  the  cafe  be- 
fbre  the  curt.  '  For  when  the  prefcnt  contrail 
V9M  enterea  into,  the  entail  could  not  have  been 
dockt  but  byan  aft  of  Affemhly,  which  was  never 
made  without  an  equivalent  eftate  was  fettled  to 
thc'ftrte  ufes.  A'  circumftance  of  coniiderabie 
importance  in  the  prefcnt  c^fe ;  becaule  being  aa 
'\  Ante.  1^4.  " 
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ezprefs  declaration  of  a  general  ftatute,  the  .wiff 
U  prefumedto  havejtnowii  it,  and  ailed  under  the 
impreflion.  In  fa5l,  it  appears  that  (lie  did  know 
it^  and  claimed  the  benefit  of  the  rule  of  law;  fince 
Ihe  joined  in  the  petition  to  4ie  Legiflature  forap 
ft6l  to  enable  her  to  cojnvey  upon  the  ufual  terms : 
Which  proves  that  (lie  neither  did^  or,  perhaps> 
vrould  have  confented  on  any  other.  Ihe  caf^e 
therefore  is  within  the  influence  of  all  the  princi- 
ples ;  for,  confidering  the  contrail  as  matters 
ftood  at  the  time,  it  is  manifeil  that  a  decree  for 
a  performance,  under  the  prefent  circumftanccs, 
would  be  to  alter  the  agreement  o£  the  parties,  and 
to  extend  it  beyond  what  was  originally  contem- 
plated, without  the  intended  compenfation. 

The  argument  drawn  from  the  covenant  and 
privy  examination  of  the  wife  carrier  no  conviili* 
on  to  my  mind :  For  the  general  words  in  the  a£l 
of  Affembly  are  to  be  un4erftood  of  fiich  convey"^ 
ahces  as  the  feme  might  lawfully  make  i  and  the 
covenants^  being  necefTarily  confined  to  the  ellate 
conveyed,  could  only  extend  to  fuch  z&%  as  .ihe 
might  lawfully  perform  :  Which  in  this  cafe  Wi$ 
merely  to  pafs  the  iniereft  for  her  own  life,  ajid  to 
petition  the  Legiflature  to  enable  her  to  convey 
the  entail.  The  perfonal  covenant  therefore  if  ol>- 
ligatory  at  all,  which  is  doubtful,  ought  to  becoa- 
fined  to  thefe  two  objefls  ;  bepaufe,  ^t  that  time^ 
the  could  not,  by  her  own  a6l,  defeat  the  eotail^ 
and  every  attempt  to  do  fo,  being  contrary  to  the 
ttatute,  was  illegal  and  void.  Therefore  her  co- 
venant ought,  ac  moft,  to  be  anderfi:ood  to  toesLH 
that  (lie  would  aflfure  further,  when  an  a6l,  fet- 
tling an  equivalent  e(late,  (hould  pafs :  For  that 
was  a  probable  event,  but  it  was  not  forefeen, 
that  a  general  law,  like  that  of  1776,  would  be. 
ena6led;  and  therefore  neither  party  can  reafonaUy 
jbe  fuppofed  to  have  contemplated  fuch  a  tlung. 

It  is  faid  that  the  privy  examination  ts  declared. 
Py  the  a  A  of  Aflembly  to  be  equal  to  a  fixv^  and  re* 
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^overy  in  England ;  and  therefore  that  the  cove? 
rant)  in  the  preient  cafe,  will  operate  as  eKten* 
Cvcly  as  thofe  under  that  fpecies  of  conveyance 
there.  This  confequence  is  not  quite  evidenl, 
however :  For  the  a6l  of  1748  only  fays  that  the 
deed  (hiU  pafs  the-eftate  of  the  wife  as  elTedlually 
as  if  a  fine  and  recovery  had  heen  fuffered,  and  • 
not  that  the  wi^es  perfonai  covenant^  ihall  bind  her; 
Of  courfe  the  inference  is  not  altogether  clear* 
However,  let  it  be  othcrwife;  and  ftiU  it  will  not 
help  the  appellants  cafe;  becaufe^  as  before  obferv* 
cd  the  covenants,  running  with  the  land,  have  % 
neceffary  reference  to  the  edate,  for  the  wifes  life, 
aflually  conveyed ;  and  therefore  will  not  extend 
to  future  interefts.  Befides,  a  recovery  fuifered 
againft  tenant  in  uil  only  conveys  the  eftate  of 
which  he  is  a£UialIy  feized  at  the  time,  and  can 
lawfully  convey  in  that  manner,  a  Black,  com. 
3J9%  BrD0  ab.  Tail  32  /  therefore  the  example  is 
bot  fo  appofite  as  it  might,  at  iirft  fight,   appear* 


But  leaving  the  legal  difcuflion,  and  returning 
to  the  court  of  equity.  We  have  already  fcen 
that  thtt  court  never  decrees  a  fpecific  perform* 
ance  where  the  confideration  has  failed.  Now 
that,  in  the  prefent  cafe,  was  the  equivalent  ef- 
tate ;  which  not  having  been  fettled,  tlie  confide- 
ration  fails  \  and,  therefore,  no  decree  for  a  fpc^ 
clfic  performance  ought  to  be  made.  7  his,  how* 
ever,  \g  not  all :  tor  it  i«  a  rule,  that  no  aA  of 
tenant  in  tail  ihall  be  carried  further  in  equity, 
thao  at  law.  i  Fonbl.  290.  If  then  the  law 
would  not  permit  her  to  defeat  the  iflue,  without 
an  equivalent ;  and  would  coufider  any  coveaaats 
for  that  purpofe  void,  ought  a  court  of  equity  to 
go  further,  afid  inforce  them  ?  To  have  created 
even. a  femblace  of  equity,  Mr.  Nelfoa  Ibould,  ei* 
ther  out  of  hia  own  money,  or  the  dams^es  reco* 
▼ered  in  a  fuit  againft  the  hufband  (whofe  eftate 
Vas  -firft  Bable,  x  Wnu.  064,  2  Vtrn.  (^9)  have 
purcliafed  an  equivalent  eftate^  aad  £e(tled  it^   ojr 
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offered  to  have  fettled  it,  on  the   wife  and    ifTue, 
upon  receiving  a  title  to  that  which  was  entailed^ 

It  was  argued  that  the  iffuc  were  not  worfe  ofF, 
than  they  would  have  been  without  the  covenantj 
becaufe  the  adl  of  1776  would  have  turned  the  en- 
tail into  a  fee,  and  confequenily  their  rights  wrould 
have  beea  equally  defeated  ;  But  the  obvious  an- 
fwer  is,  that  their  being  better,  or  worfe  offi  do«s 
not  legalize  the  tranfa<Sion,  if  it  was  unlawful  at 
the  time*  However,  the  truth  is,  that  they 
would  have  been  in  a  better  (ituation  without  the 
covenant ;  becaufe  the  fee  would  have  been  in  the 
wife,  who,  purfuing  her  former  notion,  would, 
probably,  not  have  conveyed  it  without  an  equi- 
valent ;  fo  that  the  eftate  itfclf,  or  the  equivaieor, 
would  have  defcendcd  to  them  at  her  death. 

Upon  the  whole,  I  am  of  opinion  that  the  wife 
waf  not  bound  in  law,  or  coufcience,  to  confirm 
the  title,  when  flie  acquired  the  fee  in  1776,  with- 
out an  equivalent  fettlement  as  was  intended  at 
the  time  of  the  contrail ,  and,  confequently  that 
the  appellants  have  no  equity:  Of  courfe  I  think 
theConrt  of  Chancery  did  right  in  difmifling  the 
bill,  and  that  the  decree  ought  to  be  affirmed. 

PENDLETON  Prefident.  The  irSk  qucftion  is 
whether  the  conveyance  of  Harwood  and  his  wife  to 
Nelfon,  is  vjholly  void  as  to  both  by  the  t4threAton 
of  the  land  law  of  174.8,  or  whether  it  is  only  fo  far 
void  as  it  tends  to  defeat  the  cftate  tail,  but  good  fcr 
tvtty  other  purpofc  ?  The  words  of  the  claufe  are, 
that  all  fines  and  recoveries,  and  all  other  afis  and 
things  done  for  the  purpol'e  of  docking,  cutting  off, 
or  defeating  an  eftate  tail,  fliallbevoid.  From  which 
it  is  obvious  that  the  prefervatibn  of  tlte  eftate  tail 
was  the  object  of  the  Legiflature,  and  fo  far  as  the* 
deed  tended  to  defeat  that  eftate  it  is  declared  void. 

But  furely  if  a  tenant  in  tail  takes  upon  himfelf  to' 
fell  and  convey ^0  lahd^  initc,    with  a  general 
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Warranty,  altho  it  wiM  Hot  deprive  tbeifluc,  or  a  r^-        Nelf«n, 
in<«inder  man,    of  the  land,   yet  it  will  not  only  paft       „  ^' 
the  eftatc  for  lire  of  the  tenant  conveying,    but  will       "*»^o^**» 
iubj«;ft  him  to  make  (atisfadion  to  the  purchafer  ior 
the  fiili  value  of  the  ]and,  if  recovered  by  the  tfiue} 
aad  thisfccms  to  be  the  fcitled  conftruSion  of  the  fti- 
tuce  de  donis,  which  has -a  hke  claufe  declaring  coar 
veyances  made  by  tenanis  in  tail,  to  be  void. 

Suppo(e  a  man  tenant  in  tail>  with  the  rev^rfKMi 
or  remainder  in  f^  io  himi'eif  if  he  dies  without  tflue^ 
makes  a  conveyance  in  fet,  a^d  afcer wards  dies  wittv- 
out  iflue^  the  conveyance  fo  far  from  being  void,  pailes 
an  abfolute  eftate  to  the  purcbafer  as  derived  out  of 
both  eftates  of  the  ven<ii)r.  Upon  this  point  there- 
fere  I  am  of  opinion  that  Harwood  the  faaiband  is 
bomKl  by  ail  the  covenants  in  this  deed* 

We  then  come  to  confider  the  cafe  of  the  witc^ 
iffudcf  the  5th  (eStlon  of  the  fame  law,  on  a  fair  con- 
ftrmS^ion  of  which  it  will  read  thus  i  the  conveyance 
of  huibaad  and  wife  provided  {he  be  privily  examined 
^Ihall  be  good  and  efFcdual  in  law,  as  if  mad;^  by  fine 
and  recovery,  and  then  the  claufe  declares  the  effcSt 
of  the  convevance  that  it  fhall  pafs  all  her  intereft 
whether  dower  fee  fimple,  or  other  cftate  not  being 
an  eftate  tail.  This  exception  has  the  fame  objea 
aa  the  other  claufe  to  prefcryc  ellates  tuiland  not  f«tr* 
thcr  to  interfere  with  the  deed.  That  a  ferae  covett 
is  bound  by  her  covenants  in  a  fine  and  recovery  is 
iriCoof rovtrtiWy  provcdby  the  fever'al  authorities,  and 
«that  an  a£Uon  of  covenant  may  be  maintained  aij^ioft 
her  for  the  breach  of  ajiy.of  them.  ,  And  thi*  is  fully 
illuilratcd  SLi\d  the  rca&n  of  it  fiilly  explained  by  the 
Xlbancallof  (hewing  that  the  deed  of  a  feme  covert  it 
jiot  made  void  for  want-  of  judgment  to  protect  ,ber 
^istereft|  as  in  the  cafe  <>f  an  ijifant,  but  for  want  of 
iieedom  o^  will  to  exercife  her  judgment,  from  the 
fuppofed  power  of  the  hufband,  which  being  removy 
ed  by  the  privy  exaiiination,  her  deeds  are  as  bind- 
ing ufk^ii  ber  aa  if  ibe  was  a  feme  fule.  And  having 
^  the  deed  bound  ber  heii:s  alfo»  when  ibe  acquurei 
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fecftmple  by  the  ^St  of  1776,  flic  was,  anJ  her  heirs 
are,  bound  by  hw  and  in  confcience  to  convey  that 
fee  to  Nelfon,  in  confequence  of  the  covenant  to 
make  further  aflbrance,  and  this  fuit  is  proper  in  equf* 
ly  for  a  ipecific  performance  of  that  covenant,  't  his 
I  fay  was  fo  fully  ftated  in  the  decree,  that  I  won- 
dered to  fee  the  Chancellor  diverted  From  overruling 
the  demurrer  upon  the  circumftances  ftated  in  the  de- 
cree refpcfting  a  fettlement,  fuppofed  to  be  intended, 
iapon  the  wife  and  her  ifTue*  For  how  does  that  mat- 
^r  ftand ;  The  bond  recites  that  Harwood  and  his 
^Krife  had  agreed  to  dock  the  entail,  and  convey  the 
land  to  Nelfon  in  fee,  and,  as  foon  as  mtg^t  be^  pro- 
cure an  ad  of  Aflembly  to  that  purpofe. 

In  the  cafe  of  Baker  vs  CbildL^  2  Verncn  61  i  it  » 
faid  that  where  a  feme  covert,  by  agreement  made 
with  her  hufband,  is  to  furrcnder  or  levy  a  fine, 
4though  the  hufband  die  before  it  be  done  tne  court 
will  by  decree  compel  the  woman  to  perfbrm  the 
agreement.  This  cafe  has,  I  believe,  been  (inoe 
overruled,  I  am  fure  it  ought  to  be^  iince  her  agree- 
ment wants  that  fandion  which  gives  it  vali-iity, 
her  privy  examination,  to  manifest  her  freedom  i>f 
will.  But  in  the  prcfent  cafe  that  agreement  being 
(Connected  with  her  conveyance,  to  which-  (he  was 
examined,  it  fecms  to  remove  the  objeSion.  And 
we  are  to  enquire  how  it  flands  under  the  agreement 
as  to  the  fettlement. 

With  that  fettlement  it  appears  to  me  that  Nelibn 
had  pothifig  to  do.  The  vendors  were  to  procure  aa 
tdt  io  dock  the  entail,  and  were  to  comply  with  fuch 
terms'  as  the  Legiflature  fhould  require.  At  that 
time  an  ad  could  not  be  procured  without  a  fettlo- 
ment,  and  Harwood  and  his  wife  by  the  a^  which 
pafled  the  two  houfes  in  1774  and  1775,  V^^foStd 
latisfe(5kory  fettlemeats,  tho*  what  thej  were  do  imiC 
appear. 

So  hit  then  it  appears  that  Harwood  and  hia  wife 
made  f^ur  and  honeft  attempts  to  perform  thek  es^ 
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gagement,  in  which  they  were  difappointed  by  accl. 
dents^  in  which  no  fauft  could  be  imputed  to  them  ; 
but  the  obligation  continue  upon  them  to  rcn^vr. 
the  application  to  the  Aflemblv  at  their  next  feflion, 
Which  feffion  was  that  of  Oftober  17 J6,  when  the 
revolution  produ<ied  achaiigc  in  thclyftem,  and  reiV- 
dered  it  unnecefiary  for  them  to  propofe  a  fettlemeot, 
llnce  a  general  law  pafled,  wtiich  vefted  a  feefimpla 
in  Mrs.  Hatwrood,  without  fubffituting  any  fectle- 
ment.  Haying  thus  acquired  a  powei'  to  perform  her 
covenant,  fhe  Wis,  as  betbre  obferved,  bound  by  law 
and  in  confcience  to  i^6n^rm  Nelfon's  title:  and  her 
heirs,  iince  if  they  claim  the  land  it  muft  not  be  as 
iflue  in  tail,  but  as  heirs  in  feefimple,,  are  under  the 
lame  obligation.  And  it  has  tiot  been  improperly  ob- 
ierved,  by  one  of  the  judges,  that  a  man  conveying, 
or  covenanting  to  convey,  lands  to  which  he  has  no 
tiUe  at  the  time,  but  afiierVirards  acquires  one,  is 
bound  in  equity  to  perform  his  covenants.  It  is  un- 
neceflary  to  cohftder  any  other  points  in  the  caufe, 
fince  a  maj6rity  6f  the  court  concuring  in  my  opinio 
ofi>  the  decree  k  to  bt  reverfed  with  cofts,  the  de-^ 
murrer  oV6rrul^,  With  fut  h  Cofts  as  were  occafton- 
ed  thereby,  and  the  defendants  to  anfwer  the  bill  of 
the  complaihants. 
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B  A  R  N  E  T, 

agam/l 
DARNIELLE. 

ThOMAS  BARNET  obt^ned  an  attachment 
from  a  magiftrate  of.  Fredrick  county  againd 
the  eftatc  of  !Darnie]le  as  an  abfcondmg  debtor.  The 
warrant  is  as  fdUows :  *'  Whereas.  I'homas  Barnet, 
^^  of  the  City  of  Richmond,  hath  this  day  complain- 
•*  cd  before  me,  Robert  Macky,  one  of  the  ComnK)n* 
^^  wealths  juflices  for  tW  iaid  county,  that  Isaac  Dar- 
•*  nicJle,  late  oftb^  City  of  Richmond^  is  indebted 
•*  to  him  the  f^m  of/'ijo,  curreat  money  of  Virgi- 


A  magiftratet 
attachment  a- 
gainll  an  ab- 
t  l«onding  deb- 
tor can  only 
iffue  from  the 
count]^  where 
he  reiidedy  or 
is  actually 
found»  at  the 
timeofifliimg 
it. 
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Bihi^t,       «  nia,  and  that  the  faid  Ifaac  Darneillc  hath  private^ 

^^/  *' ly  removed  himfelf  out  of  the  faid  City  of  Rich* 

|DarnteJif>      ^^  mond,  and  county  oif  Henrico,  or  fo  abfconds  that 

^'■^"'""^       *^  the  ordinary  proccfs  of  law  cannot  be    fervcJ 

*•  upon  him,   rheie  are  therefore  &c,*" 

The  county  court  gave  judgment  for  the  plaintiff^ 
*  &  the  defendant  obtained  a  writ  of  fuperfedeas  thereto 

from  the  Diftrid  Court ;  where  the  judgment  was 
reveifed,  tbecourtbsing  of  opinion,  that  the  attaco^ 
ment  ou^ht  to  havs  issued  from  the  county  ^f 
Henrico:  From  which  judgment  of  revcrlkl  Bar- 
net  appealed  to  this  court. 

Randolph  for  the  appellant;  It  is  not  neceflary^ 
that  the  attachment  (hould  iflue  from  the  county  io 
which  the  deStor  refided.  The  law  provides  for  two 
cafe ;  that  is  t )  i^y^  the  one  for  fmall  debts  in  which 
thw-  attachmcrt  is  lo  go  from  the  county  of  his  rcG- 
dence,  the  other  for  larger  demands,  in  which  cafes 
the  lawplaiuiy  glvesjurirdi£lionto  thejuftices,  of  any 
county  where  the  debtor's  property  is  found. 

WicKHAM  contra^  AccorJing  to  that  conftruc* 
tion  the  law  would  become  an  inftrument  of  oppreC 
fion.  The  a£l  fpealcs  exprefOy  of  the  county ^  mean. 
ing  the  debtors  refidence,  and  never  could  be  intends 
cd  to  embrace  a  cafe  like  this,  where  the  debtor  was 
a  reddent  of  Henrico,  and  the  attachment  was  ifTued 
in  Frederick,  where  ic  does  not  appear  the  debtor 
ever  was. 

Randolph  in  reply.  Whenever  the  debtor  ab- 
fconds  and  conceals  himfelf,  that  circumftance  alone 
gives  jurifdi(ftion  to  the  juftices  of  any  county  where 
his  property  may  be  found;  which  is  proved  by  the 
words,  to  attach  the  efFeds  wherever  to  be  founds 
as  only  the  magiftrates  of  the  county,  where  the 
goods  are,  caa  iflue  the  attachment.  For  the  ab- 
fconding  and  concealing  himfelf  is  the  evil,  and  the 
iummarv  procefsof  the  attachment  is  to  f^Krure  the  cf» 
fe^  bcfbr;;  they  can  be  fecreted  add  carried  oiF.    Nor 
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is  thereany  inconvenience  in  thif;  becaufc,  if  in  truth 
hs  were  not  abfcondtng  and  coacealin^  hiinfclf,  he 
might  prove  It  at  the  triah 

Cur  adv,  vutt.  ' 

ROANE  Judge,  Thsre  b  nothing  in  the  com- 
plaint ftated  in  the  attachnnent  in  this  cafe  (hewing 
that  Darnielle  is  removing  out  of,  or  even  through, 
the  county  of  Frederick,  that  hvj  a'oiconds  i:i  that 
county,  Dor  is  there  even  an  allegation  that  he  was 
ever  in  that  county.  The  rnoit  that  is  faid  is,  that 
he  hath  removed  from  Henrico,  or  To  abfconds  that 
procefs  Cannot  be  ferved  &c.  This  removal  from 
Henrico  does  not  neceflarily  imply  a  removal  into, 
or  through  Frederick  j  and  the  abfconding  upon  re- 
cord may  relate  to  the  county  of  Henrico,  or  if  re« 
pel  led  as  if  relative  to  that  county  by  the  dafcription 
/.  Darnielle  late  of  $be  county  of  Henrico^  yet  in  that 
cafe  ic  only  relates  to  fo'ne  county  o.her  than  Henri- 
co, and  does  not  neceflarily  relate  to  Frederick.  Ad* 
mitting  then  for  the  preient,  which  however  is  not 
neceflarily  to  be  now  deciJeJ,  that  an  attachment 
C3uld  legally  iflue  from  Frederick  ag.iinft  the  defen- 
dant moving  through  that  county,  or  there  abfcond- 
ing having  left  his  late  rcfiJence  in  another  county, 
yet,  irt  that  view,  this  attachme.it  is  infufS^ient,  ?is 
the  complainant  does  not  Rat?  ci  hcTr  of  tho'e  cafes. 
Upon  the  cafe  before  us,  a  Juft  ce  of  a  ly  county, 
where  effcAs  may  bcfounJ,  Cjlvl  as  weH  gr^nt  an  at- 
tachment as  a  Julice  of  Frederick.  Altfiough  fuflj- 
'  ciejt  fa<3s  may  exKl,  in  the  view  of  the  law  now  fup- 
pofed,  to  fui^aln  the  atta  hment,  yet  they  dp  n  Jt  ap- 
pear; and  the  maxim  d(*  nonahparentib^s^  etdcnon 
exhtentibuf  eadefn  est  h'x  hoUs  ajirtiorl  in  a  cafe 
of  fummary  proce^idingi,  '' 

I  think  therefore  that  the  judgmoitof  t'leDKl.i.^l 
Court  is  correal.'   '       , 

FLEMING  judge.  ,The  aa  of  A(Iemblv,beine  aa 
innovation  upon  the  commoii  law,    is  to  6$  conftru- 
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Barnrt,  cd  ftriftljr ;  of  courfc  unlefs  the  plaintiff  can  bring 
'^f  .  himfclf  within  the  words,    or  the  obvious  intendoD 

^^^_J'  of  the  Lcgiflaturc,  he  has  no  claim  to  redrafs  by  this 
mode  of  proceeding.  The  warrant  of  attachmciit 
does  not  Hate  the  defendant  to  be  removing  from,  or 
abfconding  in,  the  county  of  Frederick  i^  but  defcrib- 
ing  him  as  iaU  of  the  City  of  Richmond^  lays,  that 
he  has  privately  removed  from  the  latter  place,  or  fo 
abfconds,  that  the  ordinary  procefs  of  law  cannot  be 
fefved  upon  him,  without  alledging  where  he  ab* 
ibonds ;  fo  that  it  does  not  appear  that  he  ever  was 
within  the  jiirifdidion  of  the  county  court  cf  Frcdc- 

'  rick.  But  the  law  does  not  auchorife  a  maeiftrate  of 
one  county  to  iiTue  an  attachment  againft  a  debtor  ab* 
fconding  from  another ;  for  it  evidently  contemplates 
his  removal,  or  abfconding,  from  the  place  of  bis  re- 

'  fidence.  It  is  faid,  however,  to  be  the  pta(2ice  to 
iflue  attachmeats  in  this  manner.  In  anfwcr  to 
which  1  obfcrvc,  in  the  firft  place,  that  I  am  notia- 
tisfieii  tiiat  the  pra(S);ice  is  fo:  But  if  I  were,  ftill  that 
could  not  juftify  an  abufe  of  the  law  5  which  plainly 
limits  it  to  the  place  of  lefidence.  I  am  therefore  for 
affirming  the  judgment  of  the  DiArid  Court. 


CARRINGTON  Judge.  The  atuchmcnt  is  a 
violent  remedy,  given  af^ainft  men  in  diftrefs,  and 
who  have  generally  no  friend  to  bail  them^  or  means 
of  defending  themfelves.  Hence  no  proce&  is  vao^ 
fubje^  to  abu.e  ;  and  therefore  humanity,  as  well  as 
policy,  di(3ates,  that  the  law  fbould  be  ftridly  par* 
fued  m  obtaining  it;  and  that  the  plaintiff  (hould  not 
be  allowed,  by  means  of  it,  to  opprefs  an  unfortunate^ 
or  unproteded  adverfary.  In  the  prefent  cafe,  theat* 
tachment  is  not  fupported  by  the  (latute  :  It  dates 
that  Darnielle  had  privately  removed  himfelf  from 
the  City  of  Richmond,  without  (hewing  that  he  had 
evet*  been  a  refident  of  Frederick;  or  that  be  was 
there  abfconding,  and  concealing  himfelf,  or  had  even 
pafled  through  that  county :  Of  coiufe,  if  he  was 
fubjed  to  the  attachment  at  ^U,  it  ought  to  have  ifltied 
Tiom.  Richmond  or  Henrico,  and  not  from  Frederick; 
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btCAtfc  th«re  is  Tiothing  ftated  in  the  proceedings 
to  give  juril'diclion  to  the  court  of  the  latter  coun- 
ty.  I  think  therefore  that  the  judgment  of  the 
Diftridl  Court  ought  to  be  a^ftrmed. 
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Birifft, 
Damiclle, 


LYONS  Judge.     Concurred  that  the  judgment 
•f  the  Diftrrct  Court  Ihoaidbe  affirmed. 


.S  T  E  V  E  R, 

uga'mji 

G  1  L  LI  $• 

JOHN  STEVER  entered  a  caveat  againft  t  pa- 
tent for  184  acres  of  land,  on  Loonings  creek, 
in  Botetourt  county,  furveyed  for  Giliis  the  l6th 
of  May  1797. 


The  jury  find  that  the  caveator  made  an  entry 
of  26  acres  in  September  1794;  and  obtained  a 
patent  for  it  in  1796.  l^hat  Gillis*s  original  fur* 
vey  of  160  acres  (whereon  his  patent  iffiied)  wat 
made  the  i6th  May  1770.  That  one  of  the  line^ 
was  not  run  by  the  furveyor  j  and  that  one  of  the 
angles  is  not  laid  down  in  the  plat  ^  That  the  26 
acres  are  within  the  bounds  of  Gillis's  faid  patent, 
for  160  acres,  dated  June  loth  177a,  provided  th^ 
expreflion  in  the  patent  will  warrant  (jillis  in  paf- 
fing  Henry's  line.  That  GilUs  mad^  an  entry  for. 
yi  acres  June  i^tb  1789,  (vibicb  covert  the  said 
26  acres  claimed  by  St  ever  i)  and,  in  purfuance 
of  an  order  of  Botetourt  court,  refurveytd  hia 
lands,  including  therein  his  old  patent  of  160  a- 
cres,  and  26  acres  part  of  an  entry  for  50  acres, 
which  26  acres  he  claimed  aii  furplus  lands,  with*. 
in  the  bounds  <rf  his  old  patent.  But  tiey  4$  not 
C  a 


G.  in  ir7# 
ibrveyed    and 
took  a  patent 
for  a  tradil  of 
160  acres  df 
land,  the  lines 
of  which  wer9 
all  Airveyed 
except  two, 
which  were  the 
liiKtof  A.  H. 
under  a  former 
patent,  and 
which  formetl 
a  fm^U  angle 
containing  tS 
acres.     Thc.o 
two  lines   in 
the  furvcy  and 
patent  ot  G. 
were  thus  de- 
fcrihed, 
**  Thence  a- 
long    Andrew 
Henrys  line 
iSt    poles   to 
the  hegining.* 

This  furvey 
and  patent  aie 
g:ood|  and  en* 
titled  G.  to  a 
pre-eoiptioo 
m  the  s(  a* 
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Ste«%r«»       find  that  Gillis  entered'  for  50  a^rei  Jun^  \aA 

^?!f:  1780  tf/  above  mentioned. 

^' '  '^'  The  Di{lri6l  Court  gave  judgment  in  Favour  of 

Gillis,    and  Stever  appealed  to  tbU  Court. 

WiCKHAM  for  the  appellant.  The  laft  line  in 
GiUis's  patent  was  a  ftraight  onei  and  therefore 
did  not  comprehend  the  land  in  connroverfy : 
For  the  length  of  the  two  linea  upon  Henry's  trail 
!a  greater  than  a  ftraight  Hue.  Qjeildea  tb^ 
courfea  are  difTerent.  A  general  reference  to 
Henry's  lines  Waa  uncertain,  and  therefore  obiec- 
tionable,  upon  a^  fuppofition  that  a  ftraight  line 
i¥aa  to  be  run.  But  it  ia  clear  that  Gillis  meant  a 
ftraight  line  at  the  time  of  hia  furvey,  bccaafe  it 
anfwered  bi«  purpofe  b<(t^r« 

CAtj.  contra*  Gillis'a  patent  waa  founded  oo 
an  a6lual  furvey,  except  as  to  the  laftline^  wbich 
is  only  refered  to.  But  that  was  enough ;  becaufe 
it  had  been  furveyed  bcfors,  when  Henry's  furvey 
was  made ;  So  that  the  courfe  was  completely  af* 
certained,  and  might  be  known  by  recurrence  to 
the  furveyora  books.  It  waa  therefore  unnecefla^ 
ly  to  run  it,  as  a  general  reference  was  fufEcient, 
Suppofingthen  that  the  reference  had  been  to  Hen- 
ry's lines,  there  could  have  been  no  difficulty  1  for  it 
Would  be  evident  that  both  were  comprehended. 
But  the  omiffion  of  a  fingle  letter  at  the  end  of  the 
word  wilt  never  be  held  fufficient  to  defeat  the 
juftice  of  the  cafe.  On  the  contrarj%  the  court 
will  fupply  the  omifliou  :  Efpecially  as  it  is  ob- 
vious that  the  word  ought  to  have  been  lines^  or 
the  figure  never  could  have  been  completed  ;  be- 
Caufe  one  line  only  would  not  have  proceeded  along 
Henry's  liney  but  would  have  lead  another  courfe 
altogether.  Nor  is  there  any  reafon  to  fuppofo 
that  Gillis  meant  a  ftraight  line.  Indeed  a  con- 
trary Intention  is  obvious.  For  it  is  plear,  from 
the,  whole  view  of  the  figure,  that  he  mieant  %a 
comprehend  iUl  the  vacant  land  in  ;bp|e  parti  up 
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tQ  Henrj^^s  lines^  witich  he  intended  to  make  hU        ^trert* 
boundaries:  An  intention  which  there  wai  nothing  yf, 

to  impede ;  for,  at  that  time,  no  previous  warrant  ^Gi^^H^ 
from  government  was  neceffary,  as  there  is  now ;  V^^T^ 
but  the  party  made  his  entry  and  furvey  without  ; 
;indy  upon  exhibiting  them  at  the  public  office^ 
claimed  the  patent,  on  payment  of  the  compo* 
fition.  Of  courfe,  there  is  no  reafon  to  conr 
elude,  that  he  was  ohilru^led  in  his  views  froii| 
the  want  of  money,  or  a  larger  warrant  j  becaufii 
he  might  have  taken  lei  lure  to  procure  the  necefla^ 
ry  fums.  .Th't  reference  to  Henry's  lines  was  not 
uncertain  ;  for  they  might  have  befn  afcertaine4 
by  record  X  And  that  is  certain,  which  may  be 
rendered  fo.  The  only  obje6tion  therefore  feem^ 
to  refolve  itfelf  into  the  length  of  the  line  ;  for  the 
(wo  lines  uniicd  afe  about  14}  yards  longer  thai| 
the  flraighi  line«  But  that  circumdancewiil make 
no  difference  ;  \.  Becaufe  the  whole  of  thofe  ^wp 
lines  was  to  begone  over  ;  for  the  patent  fays  they 
arc  t«  go  along  Henry's  line  to  the  Beginning  \ 
So  that  ihey  muft  get  to  the  beginnings  and  there- 
fore the  miftake  is  only  a  miitake  of  caUuIationi 
or  of  meafure ;  neither  of  which  ought  to  vitiate^  . 
7l»  Beoaufe  the  locator  was  not  privy  to  it,  bu( 
depended  on  the  public  of^cer,  whom  the  la\;r 
obliged  him  to  employ ;  find  therefore  it  would  b# 
unreafonable,  if  he  was  to  be  affe£led  by  the  officeri| 
ads,  as  he  had  no  choice,  3.  Becaufe  the  a£l  c^ 
Aifembly  declares  fuch  a^s  (hall  not  prejudice  { 
for  it  expreflly  faves  the  right  of  pre-emption^ 
where  a  miftake  has  been  committed  either  througl^ 
the  ignoroncey  mist(^key  or  fraud  oi  the  furveyor^ 
R£V»  cod.  156,  §  46.  But  one  of  thefc  it  muft  bavt 
been;  and  which  ever  it  was,  the  a£l  provides  f<w 
it.  Under  this  a£l  the  plaintiff  ought  to  have^i* 
ven  notice  to  the  defendant  of  the  furplus,  ^n4^ 
Ihould  have  obtained  a  warra.^i  to  furvey  fromtht 
regifter;  ,  which  he  was  bound  to  have  waited  i^ 
vear  for,  i|n  order  to  have  given  the  defendant  aa 
opportunity  of  aflerting  his  rights  of  preemption 
fiiit  x»otb)i)g  of  aU  xi^  appears.    Qn  th^  coatrarj 
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Steverf,       the  plaintiff  hat  hurried  on,  without  the  leaft  re- 

the  defendant  had  a  right  to  have  affigned  the  fur- 
plus  in  any  part  of  the  tra6l :  Whereas  the  plain- 
tiff arbitrarily  claims  a  particular  fpot.  Again  the 
defendant  had  a  right  torefurvey;  and,  for  that  pur^ 
pofe,  obtained  an  order  from  the  county  court, 
which  he  carried  into  effefl,  and  returned  the  plat 
to  the  regifters  office,  but  wm  improperly  arretted 
in  hh  progrefs  to  a  patent.  In  this  refpefl  too 
the  provifions  of  the  law  were  violated  by  the 
plaintiff;  and  therefore  upon  that  ground,  mlfo, 
the  law  is  for  the  defendant. 

WicxHAM  in  reply.  The  queftion  arifes  on  the 
laft  line,  which  ought  to  have  been  a  ftraight,  and 
not  a  crooked  line.  It  was  not  run;  and  that 
proves  that  a  ftraight  line  was  meant  at  the 
time.  For  the  ufual  courfe  is  to  omit  to  run  the 
laft  line,  which  can  be  done  as  well  by  platting,  as 
by  a£tual  furvey.  So  that  the  inference  is  inevi- 
table, that  a  ftraight  line  only  was  intended :  A 
ftraight  line  leads,  as  ncceffarily,  to  the  beginnings 
as  the  courfe  along  the  other  two:  So  that  there 
is  no  obje^lion  upon  the  fuppofed  ground  that  the 
figure  would  not  have  been  clofed,  according  to 
that  idea.  There  was  no  miftake  of  the  furveyor 
in  the  manner  contended  for  on  the  other  fide:  but 
the  prefumption  is  that  the  (iirvey  was  made  in 
purfaance  of  the  dire6lions  of  Gillis ;  who  acqui* 
efced  therein,  and  therefore  adopted  the  a£l.  Gil- 
lis could  not  take  more  than  his  patent  Hnes  cover- 
ed' The  reft  was  neceffarily  vacant  land,  and  not 
mffefled  by  the  patent.  The  a£l  of  Affembty,  cited 
for  the  appellant,,  makes  no  difference;  becaufc 
this  land  was  not  comprehended  within  the  boun- 
daries of  Gillis's  patent;  and  therefore  theio6irtne 
concerning  pre-emption  does  not  apply.  The  for- 
*veyor  did  not,  neceffarily,  know  the  courfes  of 
Henry's  lines  ;  and  therefore  he  could  not  mean 
to  rely  on  them.  He  thoiight  Henry's  line  a 
ftraight  one;  and  therefcffe  did  not  run  it|  btitpfo* 
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trailed  the  ftraightline  as  Henry's;  which  anfwers 
the  ofajefltoii  that  the  patent  calls  for  Henry's  line. 

Q/r.  ^io.  vulu 

LYONS  Judge  delivered  the  refolution  of  the 
court.  That  there  \^as  no  error  inthe judgment  of 
the  DiftriiSl  Court,  and  therefore  that  it  was  to  be 
affirmed :  He  added,  that  speaking  for  bimtelf  ori" 
/y,  he  faw  no  foundjttion  for  the  appeal.  That  ai 
ungle  letter  at  the  end  of  a  word  was  omitted  in 
the  furvey  and  patent,  which  ought  not  to  affedl 
the  cafe  ;  becaufe  it  could  make  no  difference,  in 
fub  (lance,  whether  line  or  lines  wasufed;  for  ftill 
the  fame  conrfe  was  intended,  and  neceflarily 
to  be  purfued,  in  order  to  complete  the  figure. — 
Confequently  that  he  concurred  with  the  reft  of 
the  court  that  the  judgment  ought  to  be  affirmed. 

Judgment    aflSrmed. 
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STUART, 

agahifi 
LEE,  G  O  V  E  N  6  R,  &c. 

THIS  fuit  was  brought  in  the  name  of  Lee  as 
Governor  and  mcceffor  of  B.  Randolph, 
who  was  fucceflbr  of  E.  Randolph,  aguinft  Ward, 
Steward,  Renidc^  Anderfon,  Clendeneon,  Reid, 
Banks  and  Johnfton,  upon  a  bond  given  by  Ward 
as  ftieriflTon  the  26th  of  April  l^^^^  in  the  penal- 
ty of  ;f  10, o«o;  and  conditioned  fur  the  faithful 
perfcn-roance  of  ^he  duties  of  his  office.  The 
declaration  was<,in  the  form  of  a  declaration  upon 
a  common  bond  for  payment  of  money:  The  writ 
"being  executed  on  Steuart,  Renick,  Anderfon, 
Reid  and  Johnfton  only,  they  plead  conditions  per<« 
formed  f  and  the  plaintiff  for  the  benefit  of  Burn- 
£des  affigned  a  breach  in  Ward's  fuflecing  a  prifo* 
ner  coiumitted  to  bis  cuftody,  by  the  county  courts 


If  an  aA  o! 
AiTembiy   di- 
re^^t  that  a 
bond    (hall  be 
'  pavable  to  the 
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that  the  penal- 
ty  mail 
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(he  bond  be 
taken  payable 
to  the  Gover- 
nor,     and  the 
penalty  be 
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it  brought  b] 
a  fuccecding 
Governor    ioi 
the  benefit  of  2 
party  injured; 
It  cannot  be 
fuftatned. 


at  k  A  Y  t  E 11 M 

SUiiirt,  tt  the  fuit  of* the  faid  Btirnfidcs,  to  eitapiS.  1  hi 
L  '^l^  ,  def<endant8  traverfed  the  efcape-^Iffiie— 'i  he  jury 
ee,  ov  r,  f^^j^j  that  the  efcape  was  through  negligence,  and 
aflelTed  the  plaintiffs  damages  to  jf  173  a  9.  The 
4defendantfl  moved  to  arrefl  the  judgment,  becaufe 
an  adlion  oF  deht  does  not  lie  againit  a  iherifT  for 
iin  efcape  on  intfne  or  other  procefs,  either  at 
tommon  law,  or  by  (latute^  but  the  Diftri6l  Court 
decided  for  the  plaintiff:  And  thereupon  the  de* 
fendants  obtained  a  writ  oi  iuftrtede&s  from  this 
tourt¥ 

WiCKHAk  for  tiie  appellant*  The  fiiit 
totlld  only  be  maintained  under  the  a£l  of 
Aflembly,  and  therefore  the  bond  and  proceedings 
hiuft  be  conformable  thereto,  or  they  are  void* 
But  the  a6t  of  i755»  ^b:  a,  declares  that  the  bond 
fhould  be  made  payable  to  the  King,  old  body  lavrt 
3251,  6:  And,  by  the  a6l  of  convention,  all 
bonds  fontaerly  made  totheking,fliouldnow  be  made 
^payable  to  the  judices  of  the  county.  Of  courfe 
ft  does  not  purfue  the  law*  Befldes  the  penalty 
bflhe  bond  is  for/'io,ooo,  whereas  the  law  only 
ptefcribed  £1000:  Whith  charges  the  fecurities 
further  ihan  the  law  intended  j  as  writs  of  fcirs 
facias  may  be  fued  until  the  penalty  is  exb^ufted* 
It  is  not  a  voluntary  bond  ;  for  the  law  compels 
\he  flieriff  to  give  bond:  So  that  it  is  not  an  a6l  in 
pais'i  but  done  under  the  authority  of  the  law^ 
which  therefore  ought  to  have  been  purfued.  But 
theothert>bje£lion  is  equally  fatal;  for  it  ought  t6 
have  been  made  payable  to  the  juftices^  and  >not 
lo  the  governor^ 

biN^iEt  Taylor  tvntra.  The  juftlce  of  xlit 
TtUt  is  cert  airly  with  the  appellee ;  and  the  decU 
ifions  of  this  court  fupport  him.  in  his  claim,  x 
Wash  3f67,  i  Call  41,  ^49-  Which  cafes  Ibew 
that  although  the  bond  is  not  agreeable  to  the  fta- 
tute,  yet  it  is  good  at  common  law.  The  fame 
!aVif»Dment  applies  to  the  prefent  cafe.  For  al- 
though the  bond  4oea  not  parfve  the  Aatute,  yet^ 
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us  there  is  nothing  in  it  repugnant  to  the  Vnibi  of 
law,  ic  will  be  good  at  comnion  law.  Befides  the 
court  might  add  to  the  judgment  that  future  writs 
xi^  scire  facivs  ifaould  not  be  iffixed  beyond  jf  looo» 
and  thus  obviate  the  argument  with  regard  to  the 
fureties  being  further  charged  than  the  aft  prefcrib* 
ed.  In  Branch  vs  the  Comtftonnnealtb^  fl  CalU 
the  point  concerning  the  bond*s  being  made  paya« 
ble  to  the  govenor  occurred^  but  was  not  decided. 
However  there  appears  to  be  no  caufe  of  objeftion 
upon  that  ground^  after  the  decifions  already  re- 
fered  to. 

WiCKHAM  in  reply.  The  court  cannot  app6r» 
tion  the  penalty  according  to  what  is  contended 
for  on  the  other  fide;  for  the  fum  is  certain^  and 
Judgment  mud  be  entered  £af  it.  The  cafes  cited  do 
not  apply.  That  of  Scott  vs  liormby^  •  Gj//  41  ,♦ 
was  a  cafe  which  depended  upon  ca>cuhtion  only; 
and  therefore  has  no  refemblance  to  the  prefent, 
which  is  bottomed  upon  an  a6l  of  Adcmhiy;  and 
that  ought  to  have  been  purfued  A  limilar  an- 
fwer  may  be  given  to  Hcotet  vs  Chamber  lay  ne-^  I 
Wssh.  367;  for  there  a  pariicular  penalty  and 
certain  obligees,  were  not  pi^eicribed,  as  there  arc 
in  the  prefent  cafe. 

Cur.  adv,  vult, 

ROANE  Judge.  I  am  ofopinton  that  the  judg- 
Tnent  ought  to  be  reverfed  for  the  rcafons  artigned 
by  the  appellants  counfel.  As  this  a6Uon  is  by 
the  fuccelFor  of  the  govenor  for  the  benefit  of  pcr- 
fons  iijured,  it  is  to  be  brought  under  the  a6l  of 
Aflfembly;  and  tbe  only  queiiion  i»)  whether  it  T« 
fuftainable  under  it  or  not?  It  is  not :  By  the 
then  law  the  bond  fliould  have  been  given  to  the 
juflices:  A  ;^iooo,  alfo,  is  ftated  in^the  a6l  as  an 
eflential  part  of  the  comiition;  and  therefore  not 

to  be  varied  from. __^__ 

^  N  B.  JHdgt  Roine  aikcd  the  reporter  it  the  words  or 
miJifpPrebeijJioM  of  the  law  irthia  opinion  page  43,  wcit  not 
snift  kenf  Say iag  that  h«  nwrant  to  decide  upon  the  right 
to  rcio(t  CO  the  execution  for  the  calcuiation. 


4H 
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Stuart, 
tee,  GovV. 


FLEMING  Judge.  The  bond  is  not  taken  aa 
the  a6l  of  Affembly  direfls;  for,  by  that,  it  rnouUi 
have  been  made  payable  to  the  juRices,  and  the 
penalty  fhould  have  been  ^looo,  only.  The 
i'uit  is  brought  upon  it,  however,  as  a  bond  taken 
under  the  a€l ;  and  therefore  the  adlion  not  fuf* 
tainable.  I  atn  confeqUently  of  opinion  that  the 
Judgment  ought  to  be  reversed* 

LYONS  Judge.  The  court  arc  unanimoufly  of 
opinion,  that  the  judgment  is  to  be  reVerCed;  «rnd 
the  entry  is  to  be  ak  toUowft: 

"  The  court  is  of  opinion  that  the  fald  judgment 
U  Erroneous  in  thU,  that  as  the  bond  in  the  de- 
claration mentioned,  on  which  the  i'uit  is  brought 
in  the  name  of  the  faid  Henry  Lee  efq.  govenor  of 
the  Commonwealth  of  Virginia,  as  fucceflbr  to 
Beverly  Bandolph&c.  as  above  mentioned,  was 
Hot  taken  purluant  to  law,  or  the  adl  of  Affembly 
in  fuch  cafe  made  and  provided,  no  a£lion  can  be 
bad  or  maintained  thereon  by  the  faid  Henry  Lee 
cfq.  in  his  charafler  of  governor  or  fucceffor  in  of- 
fice, only  ;  therefore  it  is  confidered  that  the  fame 
ht  reverted,  and  that  the  defendants  recover  their 
cofls  againft  the  defendant  Burnfide/' 


A  veftire  fo- 
tia^  dc  novo 
awarded,  bc- 
icaufc  tht  vcr- 
dia  was  un- 
certain, at  to 
the  ouantitjr  ■ 
tfailets  intlM 
detendants 
handtf        f 


G  O  O  S  E  L  y, 

againji 
HOLMES,    Ad'mr  of  Elliott. 

GOOSEL Y  fued  a  scire  facias  againft  Holmes 
as  adminiftrator  of  Elliot,  upon  a  judgment 
obtained  againft  Elliott,  in  his  lifetime ;  the  de* 
fendant  plead  that  he  had  fully  adminiftered  by 
difcharging  certain  judgments  {setting  them  forth) 
obtained  againft  Elliott  Wmfelf,  and  by  payment 
of  public  uxes.     Replication  that  the  defendant 
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)iad  not  fnlly  adminidered ;  nor  paid  the  judgment 
ftated  in  his  plea;  and  that  he  had  goods  and  chat- 
.tels,  at  the  time  of  the  inftitution  of  the  fuit,  fuF- 
ficient  to  pay  the  plaiotifTs  debt ;  which  he  prayed 
might  be  enquired  of  by  the  country  Sec.  But  no 
similiter  it  entered.  The  jury  found  a  verdift  in 
thefe  words.  **  We  of  the  jury  find  for  the  plain* 
•*  tiff  ;f  124  14  6^:**  But  the  entry  thereof  in  the 
order  book  is  thus  ;  "  and  thereupon  came  a  jury 
•*  &c,  who  upon  their  oaths  do  fay,  that  the  de- 
*^  fendant  hath  not  fully  adminiftered  all  and  fin« 
^^  gular  the  goods,  chatties  and  credits,  which 
**  were  of  the  faid  WilKara  Elliot  at  the  time  of 
^*  his  death,  and  that  alTets  to  the  amount  of 
^  ;^I24  14  6^  were  in  the  defendants  hands,  at 
•*  the  time  of  iflulng  the  writ  of  scire  facias  afore- 
**  faid,  as  the  plaintiff  by  replying  hath  alledged*" 
The  Huttings  Court  gave  judgment  for  the  plain- 
tiff;  to  which  judgment  the  Diftrt6l  Court  granted 
a  writ  of  fupededeas,  and  reverfed  it,  with  in 
order  for  a  new  trial  in  the  Huftings  Court.  At 
a  fubfequent  trial  in  the  latter  court,  the  jury 
found  a  verdift  in  thefe  words,  "  We  of  the  jury 
'*'  find  for  the  plaintiff  according  to  the  former 
*'  judgment,  and  that  the  defendant  had  at  the 
•*  time  of  the  fervice  of  the  scire  facias  in  this  cafe, 
**  and  prior  to  the  firft  day  of  Augud  1793$  affet» 
"  in  his  hands  to  the  value  of  /  124  14  6{,  and 
"  we  alfo  find  for  the  plain  tiff /'70  4  ii>  with  in- 
**  tereft  from  the  a4th  of  September  1791,  fubjeft 
•'  to  the  opinion  of  the  court  upon  this  pointy 
**  Whether  an  adminidrator  can  pay  off  a  debt  due 
•'  ty  judgment  againft  his  inteftate,  on  which  faid 
•*  judgment  an  execution  had  iffued  after  a  scire 
^^  facias^  made  known  to  him  to  revive  a  judgment 
**  obtained  againft  his  inteftatein  hislife.**  The 
Huftings  Court  now  gave  judgment  for  the  plain- 
tiff, for  the  jf  70  4  ij:  To  which  laft  mentioned 
judgment,  another  writ  of  fuperfedeas  was  award- 
ed by  the  Diftri6l  Court .  Where  the  fame  was 
teverfed;  and  thereupon  Coofely  appealed  to  thia 
court* 


Coofdy, 
Holinct* 


4%h  M  A  t     T  t  It  M 

Goofcljr*  WicKHAM  for  thc  appellant*    The  plea  to  tht 

'  *'•  scire  facias  is  fully  adminiftered  except  certain  af- 

HolmcfAdm.  f^^^  .  ^ndthe  fingle  point  was  whether  he  had  at 
fets  or  not  ?  To  which  the  rerdiA  of  the  jury  it 
clearly  refponfive  ;  becaufe  they  find  a  particular 
ifuni,  which  muft  relate  tb  the  aflets,  as  it  would 
have  been  unneceffary  to  have  fpectfied  the  fum, 
upon  any  othe^  ground.  The  verdi<5  ought  to  be 
refered  to  the  fubjedl  matter  in  difpute;  which,  in 
this  cafe,  was  only  as  to  the  amount  of  the  unad^ 
tninifteredaflets;  for  there  was  no  plea  of  pay- 
ment, which  might  have  varied  the  cafe.  The 
verdi6l  fubmits  a  fingle  point  only  to  the  court^ 
but  the  jury  meant  to  decide  all  other  points  fullyi 
and  therefore  the  quantum  of  aflets,  neceflarily. 

The  plaintiff  by  fuing  out  a  scire  facias  obtaiiied 
a  preference,  1 1  Fin.  ai.  30 1.  For  the  word  fro* 
cessy  there,  muft  refer  to  the  mr^yir/V//  becaufe 
there  cotild  have  been  no  other  procefs,  until  the 
judgment  was  revived,  as  an  execution  could  not 
have  been  taken  out,  before.  The  fame  doflrine 
is  laid  down  inFonAL  f^.  406,  andin^/V^tfr^oitr, 
Wiils  380:  Which  is  analagous  to  the  legal  doc- 
trines in  other  cafes  ;  for  the  law  always  eives  a 
preference  to  fuperior  diligence.  2  lyougt*  452, 
The  Diftrift  Court  erred  therefore ;  and  their 
judgment  ought  to  be  reverfed. 

^  Nicholas  contra.  The  scire  facias  did  not 
give  a  preterence ;  for  the  executor  might  pay 
any  other  judgment,  notwithftanding,  3  Bac.  SOw 
Cro.  Eliz.  ST Sy  Allen  A^^^  Mod.  296.  The  11  Vin. 
301,  cited  on  the  other  fide,  is  actually  in  our 
favour  ;  becaufe  it  proves  that  the  executor  may 
pay  either  judgment  at  any  time  before  execution; 
which  is  fupported  by  Wentviortbs  office  of  execu- 
tors Stb  edit.  197 ;  where  it  is  faid  that  if  scsre 
facias^ s  are  iffucd  on  both,  he  may  confefs  judg- 
ment to  one,  and  prefer  it  to  the  other.  The  psiflage 
cited  from  Fonbl.  406^  is  not  againftus;  for  th» 
author  means^  that  he|  who  firft  fues  execution. 
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mall  obtain  a  preference ;  and  the  reafon  la,  that 
the  exeoQtion  binds  the  propeity  :  All  which  if 
proved  by  the  cafe  refered  to^  by  him»  in  I  Lord 
i^atym.  tS^*  Diligence  h  not  the  rule,  as  the 
counfcl  on  the  other  fide  infills,  but  dignity;  for 
where  the  dignity  is  equal,  the  exf  cuter  may  pre- 
fer which  he  pleafes.  3  Bai.  ai  81,  82.  The 
cafe  of  bondu  does  not  apply;  for  that  tarns  upon  the 
notice,  which  can  only  be  given  by  fuit:  Whereas, 
in  the  cafe  of  judgments,  he  has  notice  without.  The 
vcrdidl  fuppofes  an  execution,  which  might  have 
beer»  fervedafterthe  death  of  the  tcftator;  andtherc** 
fore  bound  the  property,  t  tiae  ah,  7 1 6.  Gwi^f  r^33, 
%  Ventr.  218,  i  SaTk:  312,  i  Mod,  168,  Skin.  257, 
158,  17,  Mod.  5y  Gtih  exHs.  15,  10  Firn.  568* 
If  it  be  doubtful  when   it  iffued,    that  will  be  a 

gt>und  for  a  venire  facias  de  novo^    1  Wash  28a. 
ut  the  fair  it^ference  from  the  finding,  is,  that  it 
iffued  in  the  lifetime  of  the  teftaton 
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Godety* 

'VS. 

Holme's  admV 


WicKrtAM  in  reply.  There  are  two  queftions, 
I.  Whether  an  executor  can  pay  after  a  scire  fa^ 
tiat  iflued  ?  a.  Whether  the  mere  emanation  of 
the  writ  in  the  teftators  lifetime  givea  a  prefcrencer 
As  to  thefirft:  The  cafes  cited  on  the  other 
fide  are  like  the  cafe  of  bonds,  where  payment 
cannot  be  made  to  another  bond,  not  in  fuit,  af- 
ter an  a6tion  cbmmenced.  Of  courfe,  the  rule 
wiH  ftill  hold,  that  the  scire  facias  gw^t  2,  prefer- 
ence, unlefs  a  scir^  facia%  had  been  iffued  on  the 
other  judgment,  and  judgment  confeiTed  thereto." 
As  to  which,  the  cafe,  in  11  Vin,  301,  is  conclu^ 
five.  The  execution,  there  fpoken  of,  muftmean 
an  execution  founded  on  a  scire  facias;  for  no  otlw 
cr  could  iflue,  after  the  death  of  the  teftator.  In« 
deed  the  scire  facias  \th\l\%  an  execution;  for  it 
is  a  writ  to  (hew  caufe  why  execution  fiiould  not 
jffae;  that  ip,  it  is  fuing  for  execution,  ^^/r^fc.  W7/// 
380  it  exprefs  to  that  effe^  ;  and  fo  is  Fonbl.  406. 
The  pafllage,  from  Wentvfortby  does  not  oppofe  the 
dodrine,  but  it  coniilUnt  with  it. 


Goofeiy^ 

0//. 

Holmes  Adm. 
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The  forms  of  pleading  prove  my  pofition»     TTw 
plea  is,  that  at  the  time  of  inftituting  the  fait,  be 
had  not  afleu;  and  the  verdidl  is,  that  he  had  theis 
to  a  certain  amount;  which  (hews  that  a  payraeat« 
afterwards,   will  not  avail)  becaufe  it  is  inconfif- 
tent  with  the  plea  itfelf.     The  decifion«  are  all 
according  to  the  do6lrine  contended  for   by  me  ; 
and  that  is  a   fufficient  argument,   whether   the 
rule  is  reafonable,  or  not.     If  there  be  twobonds, 
and  fuit  is  brought  on  one,  the  executor  cannot 
pay  the  other,  withiout  a  fuit  and  judgment.     No- 
tice is  not  the  teafon  of  this,  but  diligence,    and 
the  prior  fuit.  The  court  will  never  prefume  that 
the  defendant  confefles  judgment  improperly^  and, 
therefore,  if  the  judgment  is  in  fa£l  obtained,  that 
is  fufficient;  but  it  is  otherwife,  if  no  fuch  judg* 
mcnt  is  rendered*  This  right  of  preference  in  the 
executor  is  fubjeA  to  great  abufe  ;   and  therefore 
not  to  be  extended  further^  than  the  law  has  ai- 
ready  fettled.     As  to  the  fecond  queRion  s     The 
verdi£l  is  certain  enough.     It  ftates  that  an  cxe« 
cution  iflued;  and  the  omifiion  to  fay,  whether  it 
was  delivered  to  the  ftieriff,  or  not,  does  not  pre- 
judi';e  the  cafe^  becaufe  the  firft  fa£t  of  the  eman- 
ation is  certain,  and  there  is  no  room  to  infer  that 
it  was  delivered,  as  nothing  is  faid  about  it ;  for  it 
was  not  neceffary  to  negative  it.     Pocket  executi- 
ons are  ufual ;  and  therefore,  if  there  was^a  deli- 
very, it  ihould  have  been  Ihewn.     The  fimple  en- 
quiry was,  whether  the  defendant  had  afletswbea 
the  scire  facias  iflued?     And  therefore  the  fuh(ie- 
quent  payment  Was  irrelevant.     The  determinate 
ons,  relative  to  the  delivery  of  the  execution  biod^ 
ing  the  property,  do  not  apply,  as  the  verdi6l  docs 
not  prefent  the  fa6l  to  the  court.     The  objedl  of 
the  lien  is  to  prevent  alienations  before  the  execu- 
tion is  levied ;  but  this   only   applies  to  tangible 
objects,    and  not  to  chaoses  in  a^ion:     Befides  it 
rouft  be  dcliveied  to  the  Iheriff  9  for  a  pocket  exe- 
cution has  nu  effe6l.     Of  courfe,  no  lien  attaches, 
until  feizure   of  the  property;    but  when  feised, 
then  it  relates  to  the  Teste^    as  to  the  executor 
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ind,  at  to  the  others^  to  the  time  of  delivery.  Gooiely, 
If,  however,  the  writ  runs  out  of  date,  before  „  ^^'^ 
the  property  is  taken,  the  lien  expiree  ;  for  it  is  ™«n«^jdm. 
the  feizure  alone  that  can  preferve  it.  The  plain^ 
tiff  only  claims  the  fmaller  turn  found  ;  and  there* 
fore,  if  it  is  uncertain  which  of  the  two  was  meant 
as  the  quantity  of  afTets  in  the  executors  hands,' 
there  is  no  ground  for  a  venire  de  novo,'  becaufe  it 
was  one,  or  the  other  of  them ;  and  when  the 
plaintiff  aiks  the  lefler  fum  only,  no  pofTible  injo* 
ry  can  be  produced :  which  renders  the  ver<U^ 
certain  enough. 

Gir.  adv»  vulu 

ROANE  Judge.  The  firft  judgment  rendered 
in  the  Court  of  Huftings  in  this  caufe,  was,  that 
the  plaintiflF recover  £iM  14  6^* 

As  this  judgment  is  reverfed,  and  I  think  rightly, 
by  the  Di(tri6l  Court,  it  is  no  further  material  to 
be  confidered,  at  prefent,  than  as  it  is  refered  to 
in  the  fpeciat  verdi6l  rendered  on  the  fecond  trial. 

That  verdia  finds  for  the  plaintiff, ^'.according 
to  the  former  judgnient,'*  i,  e,  #/  it  might  be  sup* 
posed^  that  the  plaintiff  (hou Id  recover  the  fum  ar 
warded  him  by  that  judgment,  viz,  ^  124  14  6; 
but  the -jury  go  on  to  tind  for  the  plaintiff  ^^70  4  i^ 
with  intareil  froqi  the  24th  of  September  1791, 
fubjeA  to  the  opinion  of  the  court,  upon  th^ 
point,  *^  whether  an  adminiftrator  can  pay  off  a 
**  debt  due  by  iudgroent  agaiuft  his  inteftate,  on 
**  which  iaid judgment  and  execviion  had  iffuedaf- 
^  tcr  a  scire  facias  made  known  to  him,  to  revive  a 
^  jndgment  obtained  againil  his  inteftate  in  his  life?*' 

This  latter  fum  is  that  for  which  the  Huflings 
Court  entered  judgment ;  and  t  underftood  mr. 
Wickham^  as  according  with  the  court  in  interpret- 
ing the  meaning  ofthe  jury  to  he,  that  this  fum 
WJIS  that  to  be  recovered  by  the  plaintiff. 
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Goofcly,  Notwithftanding  this  tidmiffion  of  the  appeHanti 

mi  \  ^^*  A  counfel  (if  I  undetftood  him  correftly)  of  his  no- 
tiolmct^adm.  j^jj-ftj^jiing  ^he  finding  to  relate  to  the  fmaller  fern, 
but  which  admiflion  I  prefumehe  did  not  mean  (houH 
bind  his  client,  the  latter  part  of  the  verdi£t  ig  i^ 
)iofttiity  with  the  former,  in  r^lpcf);  to  the  fum  to 
be  recovered,  and  the  n^eaning  of  the  jury,  as  to 
this  e(r<^ntiai  fact,  cannot  be  clearly  afcertained 
My  own  conftru6lion  of  this  vetdick  would  rather 
kave  been,  that  the  jury,  by  the  firft  part  of  the 
verdift,  found  (by  reference)  the  ;Cj^^4  ^^^  ^^  ^^^ 
tlaintiffi  that  they  then  gave  a  reafon  for  this 
linding,  by  dating  that  the  adminiftrator  had  afleti 
at  the  timtt  of  ilTuing  the  scire  facias  to  the  amcuint 
of  /^  124;  and  that  they  found  a  further  fum  of 
^^04  ij,  fubje£l  to  thequeftion  (ubmitteiL 

But  however  the  true  con(lt*u£lion  of  the  ver- 
diA  may  be,  it  is  evident,  that  ^  confiderable  ui^- 
.  certainty  exifts  in  this  refpefi,  which  could  not 
be  aided  by  any  opinion  the  court  might  form  upon 
the  point  fubmitted.  The  court  could  never  render 
any  judgment  upon  this  verdi6V,  without  the  dan- 
ger of  raiftaking  the  meaning  of  the  jury>  as  to  the 
amount  of  the  fum,  by  theiti,  confidered  to  be  due. 
This  is  a  ilrong  cafe  tbereforei  for  a  v^irt  A 
Movo;  which  ought  to  have  been  awarded  by  the 
Dtftridl  Court,  inft^ad  of  giving  fina^  judgment  for 
the  appellee. 

FLEMING  Judge.  The  verdia  it  too  nncer- 
tain  to  enable  the  court  to  forqi  a  fatitfodkory  opt* 
nion  upon  it;  and  therefor^  I  tl^uk  zveiftire  foam 
de  novc  mufl  be  awarded^ 

CARRINGTON  Judge.  The  verdia  doea  n^ 
even  (hew  when  the  execution  iffued;  and,  in  flimt. 
It  is  fo  uncertain,  as  to  all  the  material  poiats, 
that  there  is  no  way  of  doing  juCUce  between  the 
parties,  but  by  aws^rding  a  venirt  facias  ik 

LYONS  Jodge  concurred. 
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C  O  H  O  O  N  S, 

against 

P  U  R  D  I  E, 

PURDIE»  M  executor  of  Purdie,  brotight  debt      ^^  .^  ^  ^^.^ 
againft  the  Cohoons,  asheirt  of  Cohoon,  up-  againftanhcir 
on  a  bond  given  by  the  anceftor.     Pleas,    i.  Pay-  at  law  he  plead 
ment^     a.  That  the  defendant  hadno  aflet$  by  de-  aiTets,  without 
fcent,  nor  had  at  the  time  the  writ  iflued,  nor  at  a-  J^"*^^.  ^^^^ 
By  time  fince»    except  a  tra6b  of  107  acre»  of  land,  j^,,   ^  ^^* 
The  plaintiffs  took  iflue  6n  the  plea  of  payment;  and .  pjca*  is  fbuncj 
as  tothefecond  plea,relpied,  that  the  defendants  had  againft    him, 
fufficient  other  landi  by  defcent,  from  the  anceftor.  ^^?    plaintiff 
On  which  replication  the  defendants  took  iffue.--.]J['J^^*^^i^«- 
The  jury  found  a  verdid  for  the  plaintiff  for  tho     ^^  ' 
debt  in  the  declaration  mentioned,  and  one  penny 
damages.     The  Diftri6l  Court  gave  judgment  for 
the  plaintiff;    and  to  that  judgment  the  defendants 
obtained  a  writ  of  fuperfedeas  from  this  court. 

Bbmnet  Tatlor.    The  great  error  is,   thatj 
the  jury  did  not  inquire  of  the  value  of  the  lands 
according  to  the  diredlions  of  the  aft  of  Affembly, 
jRcv*  cede  54 ;  for  the  verdift  only  finds  the  debt, 
»nd  nor  the  value;   which  is  a  fatal  obje(5lion,,^ai. 
the  a£l  is  pofitive,  that  the  value  (hall  be  inquired 
into:    And  there  is  the  fame  reai'on  for  it  on  the. 
plea  of  nothing  by  descent^  as  in  cafe  of  judgment. 
by  nil  dicet;  in  which  latter  calp  it  wJU  be  adrait-»* 
ted  that  it  ought  to  be  done^ 

WicjCHAM  contra.  The  obje<5Uon  is  not  mate* 
rial:  Fbr,  by  the  decifions  in  England,  the  (jomr 
inon  law  rule  gave  the  plaintiff  a  right  to  judgment 
where  the  plea  was  found  againft  him.  14  Fin  abn 
JI4I.  To  remedy  which  the  a6l  was  made,  requir- 
ing the  defendant  to  fet  forth  tlie  affets  in  certain. 

But  here  the  defendant  does  not  deny  affets  al-- 
f  ogther;  he  admits  fom^  without  fettmgfor^h  th^; 
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value;  fo  that  the  defendant  does  not  bring  Iiim- 
felf  within  the  a6l,  which  relates  to  pleat  of  ritn 
per  descent.^  only.  Of  courfe,  it  depends  up- 
oa  t  he  rule  of  the  ^mmon  laws  which  gives  a 
peremptory  judgment,  on  account  of  the  (alie 
pleadings.  The  verdi£l  is  for  the  debt  in  the  de« 
claration  mentioned ;  which  implies  aiTets  of  vabe 
fuflicient  to  fatisfy  the  demand;  and,  therefore  it 
may  be  extended  into  form,  fo  as  to  conform  to, 
and  fulfil  the  obje£l  of  the  pleadings^     I  Call^  246. 

B.  TayloE  in  reply*  The  a£l  makes  a  diftinc- 
tlon  between  a  plea  confeiBng  the  a£lion,  but  not 
the  aflets;  and  a  plea  confeffiqg  the  aftets,  but  not 
the  valu^:  In  the  (irft  cafe,  the  judgment  is  pe* 
temptory  againft  the  perfon,  but  not  in  the  latter. 
The  court  could  not  extend  the  verdift  in  the  way 
contended  for;  becaufe  the  judgment  is  different, 
according  to  the  nature  of  the  plea ;  which  giving 
the  chara5ler  of  the  cafe,  the  court  ought  not  to 
diftort  the  Tcrdi6l,  againft  the.  nature  and  tenor  of 
the  pleadings. 

Cut  adv.  vutt. 

LYONS  Judge.  Delivered  the  refolution  of 
the  court,  that  there  was  no  errer  in  the  judgm^t 
of  the  Diftri£l  Court,  and  therefore  that  it  was 
to  be  affirmed.  He  added  that,  speaking  for  him- 
telf  only^  he  thought  that  the  plea  having 
been  found  to  be  falfe,  a  peremptory  Judgment 
againft  the  defendant  foHowed  of  courie.  That 
the  a£l  of  Aflembly  was  a  copy  of  the  ftatute  of  the  3  & 
4,  Wm  ^M.cb.  14;  whichallows  the  plaintiff,  on  a 
plea  otHieniperdescenty  to  reply,  that  the  defends 
ant  had  lands  from  his  anceftor  before  th^  ori^^ual 
writ  brought,  or  bill  filed ;  and,  if  found  for  the 
plaintiff,  the  jury  are  to  inquire  into  the  value  of 
the  lands  fodefcendad;  and,  thereupon,  the  court 
is  to  give  judgment  for  the  value*  But  that  the 
plaintiff  here  has  not,  is  impowered  by  the  fia* 
tute,  replied  that  the  defendant  had  lands  iefor^ 


OFTHZYEAR  ito).  43| 

the  original  writ  was  fued,  but  that  he  had  other 
lands  by  defccnt,  fufficient  to  pay  the  debt.  In 
which  cafe  the  '\\uy  n^ed  not  fet  out  the  value  of 
the  land*  detcended,  but  it  is  enough  for  them  to 
find  tlvat  the  lands  came,  by  deH:tnt^  luflicient  to 
anfwer  the  debt  and  damages*  Nor  it  there  any 
hardfhip  in  all  this  ;  For  the  heir,  if  he  really  has 
affets,  ibouid  dilclofe  them,  at  once,  and  fet  forth, 
their  value;  He  ought  not  to  plead  a  plea,  ac 
the  conimon  law,  falt'e  in  itfelf,  and  then  endenv* 
our  to  protc6l  himlclf  under  the  ttatute.  Forthat 
gives  him  a  double  defence,  unde^r  the  fame  plea) 
one  at  the  cQminoa  taw,  the  yther  under  the  tt;^* 
iute. 

Judgment  affirmetU 


B  R  A  C  H  A  N, 
againfl 
GRIFFIN/ 


GRIFFIN  brought  a  bill  in  Chancery  agalnft      A  •rntA^ 
Will's  and  Brachan,  to  be  relieved  from  aa  incoufiJerati* 
agreiement entered  into,  March  a7th  1780;  where-  ®"  ^^  1%$^^ 
by  WUlH  wa.  to  pay  the  plaintiff  /"isooo  on  the  \X'yZZl 
4th  ot   May  following,  and  to  give  nis  bond  for  by  fi»  in  thf 
payment   of  ^lOooO,    on  the  4th  of  May  1781:  years     lytof 
In  confequence  of  which  the  phi htifT  was  to  give  *°^  ^1^^*  ^^ 
WUMs  his  bond  for /2  JOG  l^ecie,  payable  on  the  J^^^^oT  f  "c[* 
4th  of  May  1790 ;    and,    if  he  failed  to  make  the  j^  \j^^  ^^^ 
pa^^ment  of  the  ^15000,    on  the  appointed  day,  contrad    waa 
tho  plaintiff  was  to  be  at   liberty  to  declare   the  obligatoiy. 
contraA  void.     The  bill  alledget  that  the  plain* 
tiff  gave  his  bond  for  the/2500  5    but  that  Wi]!if 
fieirer  paid  the/'isoOP,  or  gave  his  bond  for  th^ 
^10,000:     Notwithftanding  which  he  had  afli^- 
rd  the  plaintifi*s  bond  to  Brachan,  who  had  infti- 
mu4  %  iuit  upon  it  at  comnu>n  lav^  and  th^refoirt 
D  a. 
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Brachafl,      the  bill  prayed   an  injun6lion.     The    anfwet   #f 
'^^  Willis  ftates  that  he  paid  £^oqo  of  the  £  .5000 

Griffin.  ^^  ^^^  plaintiflFs  order^  and  the  other  ^"7000  to  the 
plaintiff  himfelf;  who  firft  agreed  to  take  Mi«yo«, 
butafterwards  actually  accepted  Dixon^s,  hpnd  for 
^  the  ;f  iOOoo.  The  anfwer  of  Brachan  fays  that 
the  affignment  was  for  a  valuable  confideration ; 
and  that  the  plaintilFmade  no  obje^ion  to  the  bond 
for  feveral  years. 

The  Court  of  Chancery,  being  of  opinion,  that 
the  plaintiff  was  only  liable  for  the  value  of  the 
^loooo  in  May  17819  diffolved  the  injunflion  as 
to  that  value  with  intereft,  and  made  it  perpetual 
as  to  the  refidue.  From  which  decree  Brachan 
apipealed  to  this  court. 

WiCKHAM  for  the  appellant.  There  is  a  differ^ 
ence  between  a  man's  coming  into  a  court  of  equity 
as  a  defendant  or  a  plaintiff,  when  the  obje6i  is  to 
fet  aiide,  or  enforce  an  agreement.  For  the  court 
will  refufe  to  fet  afide  a  contra6l,  when  it 
would  not  decree  a  fpecific  performance.  Hractun 
has  obtained  a  judgment  at  law,  and  therefore  his 
right  muft  prevail,  unlefs  the  plaintiff  in  chancery 
proves  a  fiiperior  equity.  There  is  nothing-  in 
the  cafe  which  tends  to  (hew,  that  the  parties  did 
not  contra£l  on  equal  terms.  Willis  is  a  defend* 
ant  in  equity,  and  afks  nothing :  Therefore  the 
plaintiff  muft  prove  a  better  title,  or  he  cannpt 
Succeed,  Cowfi  790.  No  inequality  of  (ituation  hi 
the  parties  has  ever  been  infifted  on  ;  and  of  couiie 
there  is  no  caufe  to  impeach  the  contradl  upfti 
that  ground.  There  was  no  inequality  of  price  t 
but  if  there  was,  that  would  not  be  fufficient  tm 
fet  afide  the  contrail,  2  Afi  7l$i^  FonBL  116 ; 
for,  if  an  agreement  is  fair,  at  firft,  equity  will 
not  fet  it  afide,  upon  the  happening  of  any  faliape 
event.  I  Bro.  156.  Both  parties  are  to  be  fwt 
on  the  fame  iituation,  as  if  the  contraA  hadboMi 
fulfilled.  The  bill  charges  that  the  jC'S^^O  "^^ 
not  received^  but  the  anfwer^  which  i^rcfpoi* 
D  d 
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fijre^  «xpreflly  alledges  that  it  waij  and  t|ic receipt 
is  rtrf.  .d  to.  GriSin  waa  not  to  execute  hit 
l^'>n'l  for  the  /'iSOo,  until  the  ^lO^ooo  wai 
paid;  ^nd  theretorcthe  prefumptionis,  thacitwai 
paid)  as:  the  bund  for ^2500  was  adlually  given^ 
The  iiufwer  mull  either  be  taken  to  be  true,  or 
not  reCorted  to  at  all.  Brachan  is  an  affignee 
-without  rxotlce  of  a;)y  equity,  if  there  was  any  ; 
and  he  was  i'uffercdta  retuin  it  for  ten  years, 
v/ithout  any  informjt'wn  relative  to  it,  Wiliis'a 
leit^^r  conccr;i;p.;j;  tl^^  allignmenf  mult  relate  to 
tn4t,  which  wan  made  Co  Bracbaiu  .  GriHin  comes 
into  equity  to  iet  aml^jtiie  contradl;  and  there- 
fore he  in  not  en  titled  to  relief  further  than  the 
terms  of  the  agreement ;  that  is  to  fay,  to  fet  of 
the  value  of  the  ^'lojpo  againft  ^he  ^^^00  bpnd^ 

Randolph  centra.  The  contract  was  not  fuU 
filled  by  ^V  iUis  himfdf ;  and  therefore  he  has  no 
rj^ht  to  infill  uj^on  performance,  on  the  other 
fide.  It  makes  no  difference  that  Griffin  is  plain- 
tifF;  becaufc  he  had  no  other  redrefs.  Nothing 
ever  was  paid  for  the  /^25uo ;  and  therefore  Bra- 
chan cannot  be  entitled  to  it.  The  gWing^  t^Q 
bond  is  no  proof  of  it ;  for  the  articles  of  agree-* 
Ti^nt  required  the  bond  tQ  be  given  in  M%y  1780, 
and  the  ;^xoooo  wag  not  to  be  paid  until  May 
1781.  Added  %o  whic.h,  it  is  unqueftion^^bly  true, 
that  there  is  no  evidence  that  the  ^('lo^ooo  waa^ 
ever  paid.  Mayo's  bond  was  never  agreed  io  bo 
taken  ;  ai>d  Dixon's  tender  does  not  eftabliih  it. 
The  money  never  was  tendered  ;  but  if  it  was,  it 
was  not  done  in  time  ;  nor  the  money  kept'j  fa 
that  Willis  fuflained  no  injury.  The  contradl  waa 
in  fa<5l,  a  wagering  barg;iin.  It  m^ikes  no  differ- 
ence that  Brachan  is  an  affignce ;  for  he  took  th^ 
bond  fubjeft  to  all  equity  againft  \U  Willis's  let. 
ter  to  Griffin  proves  nothing;  for  Griffin  was  not 
bound  to  communicate  with  Brachan,  until  the 
letter  applied  to  him,  upon  the  fubjefl.  The 
guarded  anfwer  of  Brachan  leads  to  a  fufpicion 
that  he  was  acquainted  with  the  circumflances  of 


Brachan^ 
GrifliD^ 
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BrachtDf      of  the  c»fe ;    efpecially,  at  it  appean  that  he  h^i 
J^fjL  an  indemnity. 

WicKRAM  in  reply.  Griffin  got  what  he  bar- 
gained for;  and  therefore  cannot  complain*  The 
obje6i  of  the  plaintiff  it  to  diffolve  the  costraS, 
merely,  on  the  ground  of  its  being  a  bad  bargain, 
in  event.  Griffin  agreed  to  take  the  money 
in  Dixon'f  hands;  and  he  tendered  it.  Of  courfe, 
it  was  Griffins  own  fault  if  it  was  not  paid.  If 
paper  money  had  appreciated^  Griffin  would 
have  had  the  benefit,  and  confequently  there  is  no 
hardfhip  in  obliging  him  to  ftand  by  the  deprecia- 
tion* The  filence  of  Griffin  for  fo  long  a  time 
after  the  affignment  to  Brachan  amounts  to  a  con* 
cealment,  which  operates  to  his  own  prejudice, 
and  not  to  that  of  Braphan.  The  anfwer  of  Bra- 
chan contains  nothing,  which  leads  to  the  fufpici- 
on  contended  for,  upon  the  other  fide*  The  in- 
demnity makes  no  dtffirence :  for  that  was  only 
to  guard  againft  a  failure  in  circumftances^  and 
not  of  oUigation. 

Cur  mdr>.  vult* 

ROx\N£  Jud^e.  This  was  a  contraA  between 
G.riffin  and  Willis,  whereby  the  former  agreed  to 
give  his  bond  for  £^sdt^  fpecie,  payable  at  a  dif* 
tant  day ;  on  confideration  whereof  the  latter  a* 
greed  to  pay  him  /*i500o  paper  money,  on  or  be- 
fore the  4th  of  May  1780,  and  give  bis  bond  for 
the  farther  fum  of/' 10,000,  payable  on  or  befcre 
the  4th  of  May  1781 ;  with  a  provifo  that  the 
former  might  declare  the  bargain  void  or  not  if 
the  latter  failed  in  payment  on  the  4tb  •f  May 
1780. 

^  The  firft  fum  was  paid  by  Willis  fliortly  after 
the  day  |  the  acceptance  whereof  by  Griffin  is 
deemed  a  renunciation  of  of  his  power  to  revoke 
refervod  by  the  appellee. 
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At  between  Griffin  and  willis,  in  the  event 
which  has  happened  of  tke  abolition  of  the  paper 
currency,  the  general  £cale  would  have  been  re- 
forted  to  as  at  the  time  of  the  conira6l  for  the  af« 
certainment  of  the  value  of  the  paper  money,  had 
not  an  i^eedrate  of  depreciation  been  in  the  con* 
teinplation  of  the  parties.  Thai  rate  as  evinced 
by  the  contra£l  itielf,  and  the  teftimony,  was  tea 
for  one.  Willis  then  would  have  been  liable  to 
Oriffin,  under  the  decifions  of  this  court,  for  the 
very  fum  in  fpecie  (as  the  agreed  value  of  the  pa- 
per at  the  time,)  which  his  affignee  is  nowclaiming 
from  GriCn  upon  his  bond* 

Where  then  is  the  inequality  of  this  contraA  I 
Bat  the  matter  did  not  reft  here.  Willis  fubftitut« 
ed  a  bond  of  Dixon  for  the  /*  10,000;  for  which  he 
paid  the  money,  and  which  terminated  the  bufi- 
nefs  between  him  and  Griffin^  by  confent  of  the 
latter. 

If  that  bond  hat  been  paid  off*  to  him,  in  paper 
«r  in  fpecie,  according  to  the  legal  fcale^  (the  a* 
^eed  one  beine  relinquiihed  by  him  by  the  effeft 
of  that  tranfa6lion)  it  is  nothing  to  Willis  or  his 
affignee,  the  former  having  complied  with  the  a* 
l^reement  on  his  part. 

There  is  then  certainly  no  inequality  or  ini^ui- 
quity  in  the  tranfaflion,  which  ftiould  affe£l  Bra- 
chan  the  allignee  for  valuable  confideration,  and 
without  notice  of  any  objeftion. 

I  think  therefore  that  the  injunflion  ought  to  be 
diiTolved* 

FLEMING  Judge.  The  contraft  in  this  cafe 
was  founded  upon  ^^eculation  on  both  fides.  Grif- 
fin thought  the  prefcnt  ufe  of  the  money  would  be 
advantageous  to  him ;  and  Willis  that  it  would  be 
more  beneficial  to  receive  the  fpecie  at  a  diflant 
day.     The  contradl  feeras  to  have  been  fully  mi- 
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Brachait) 
Griffin. 


ierftooi  bv  the  parties ,  and  to  have  been  fairfy 
entered  into  upon  both  fides.  In  its  origin,  then, 
'  there  was  no  objeclion  to  it;  and  the  onl>'  qiitftinn 
is,  whether  it  ha%  been  performed*  The  bill  llates 
that  the/' 15000  were  not  paidj  nor  the  bond  giv- 
en for  the  ;^io,O00;  although  the  plain tiffexecut- 
ed  his  bond  for  the  j^asoo  fpecie.  To  fay  nothing 
of  the  improbability  of  a  mans  giving  his  boad 
without  the  eiquivaient,  the  bill  is  expreffly  contra- 
di6led  by  the  anfwer  and  fcveral  documents  in  the 
caufej  which  prove  a  fubftantial  fulfilment  upon 
the  part  of  Willis  ;  who  therefore  was  entitled  10 
demand  performance  from  the  other  party,  howe* 
Ver  unfavourable  the  contradl  may  have  eventually 
proved  to  Griffin:  Ofcourfe,  Brachan,  who  now 
reprefents  him,  has  the  fame  right  to  the  fptcie ; 
and  therefore  there  is  not  the  ilighteft  ground  for 
the  injundlioUt  which  ought  to  be  wholly  diilolv* 
ed,  and  the  bill  difmilTed. 

CARRINGTON  Judge.  T;hi8  was  a  mere 
fpeculation  upon  the  paper  currency  of  the  coun- 
try. Griffin  attached  a  value  to  the  prefent  ufc  of 
a  confiderable  fum  of  it :  Willis  calculated  that 
it  woi^ld  be  better  to  part  with  it,  and  receive 
fpecie  for  it  at  a  more  diflant  period.  Both  of 
them  adled  fairly  in  making  the  contra6l>  and 
Jthe*'e  is  nothing  to  taint  or  impeach  it,  if  it  has 
been  complied  with  by  Willis.  The  bill  alledgec 
that  he  did  not  comply;  but  the  anfwer  contradi^ 
it ;  and  that  receives  confxderable  fupport  from  the 
documents  in  the  caufe:  Which  taken  together 
Very  clearly  elt^bliHi  that  the  contrail  has  been 
fubrtantially  performed,  on  the  part  of  Willis;  and, 
confequently,  noreafon  can  be  adduced,  why  GriAn 
fliould  not  be  held  to  a  fulfilment  upon  his  part  al* 
fo.  I  am  therefore  of  opinion,  that  the  decree 
ought  to  be  reverfed,  and  the  bill  difmifled. 

LYONS  Judge.  The  cale  appears  to  rat  to  be 
A  very  plain  one  againft  GriflTin,  who  entered  into 
a  fair  contra6l,  which  has  been  fubftantially  iFulfil- 
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jcdl>y  the  other  party;  and  confequently  hecan  have 
no  pretext  for  not  performing  it  himfelf.  I  concur 
therefore  that  the  decree  ought  to  be  reverfed, 
and  the  bill  difmifTed. 


M  O  S  B  Y, 

agaijisl 
LEEDS. 

LEEDS  filed  ji  billin  Chancery  ftating^  that 
Clark  being  indebted  to  him,  abfconded,  and 
the  plaintiff  took  out  an  attachment  againft  his  ef- 
fe6ls;  which  was  levied  by  Mofby  the  iergeant,  on 
a  female  flava,  and  fome  other  articles.  That 
Marfliall,  or  Anderfon,  having  a  claim  againft 
Clark  for  houfe  rent,  direfl.ed  the  iergeaiit,  on  the 
fucceeding  day,  to  dillrain,  who  appears  to  have 
levied  it  on  the  balance  of  the  negro,  which  fliould 
rcnoain  after  fatisfying  the  plaintitT;  who  was 
firft  entitled,  as  thp  negro  was  not  c;il:en  on  the 
demifed  premifes ;  but  ihe  Huftings  Court  poft- 
poned  him  co  the  claim  f«ir  rent.  That,  at  the  fale 
Holder  the  judgment  of  the  Kuftings,  the  plaintiff 
bought  ihe  faid  flave,  aad  the  lergeant  fome  time 
after  brought  fuit,  and  recovered  judgment  againft 
him,  for  thu  purchafe  money.  The  bill  jtherefore 
prays  an  injun6lion.« 

The  anfwer  of  the  fergeant  ftates,  that  when 
he  diftrained  the  flave,  flie  was  not  upon  the  de- 
raifed  premifes,  but  fiie  hj!<l  belon^r^d  there,  until 
Clark  abfconded.  That  fome  objcclion  being  made 
to  the  attachment  bond,  Leeds  a^;rt:ed  with  Mar- 
fljall  that  the  latter  fliould  be  prefcred.  That  the 
plaiQtiff  bought  the  flave  at  the  fale,  and  promifed 
to  pay  the  purchafe  money  to  the  defendant  tor  the 
life  of  Marfliall. 

The  Court  of  Chancery  granted  a  perpetual  in? 
jundion.     And  Mofby  appealed  to  this  coui*t^ 


Bitlreft  fcr 
rent  cannot  be 
made  olf  the 
demifed  prem- 
ifes; Sc  there- 
foi tan  attach* 
tnent  ferved 
Ujion  propeitjr 
found  off  the 
premifes,  was 
prcfered  to  it. 
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Mo^t  RAki^olph  for  the  appellants.     The  Hrft  qwti' 

^^  tion  is.  Whether  the  flave  taken  off  the  prcmiles^ 
^**^*  coald  be  attached  without  payment  of  the  renti 
The  fecond  is.  Whether  the  agreement,  between 
Marihall  and  M oiby,  is  not  binding  i  A  third 
queflton  may  be  as  to  the  jurifdi6lion  of  the  Coutt 
of  Chancery  t  Upon  which  it  is  to  be  obferved 
thit  it  was  a  kgal  queftion,  decided  by  a  court  of 
law^  and  then  brought  into  equity.  Which  regu<i> 
larly  couid  not  be  done :  And  the  failure  to  plead 
it  ought  not  to  prejudice  the  defence,  at  the  a€tol 
AiTembly  could  never  be  intended  to  extend  fo  far* 
But,  upon  the  firft  queftion,  it  is  clear  for  the  ap* 
pellant«  The  literal  expreilion  is  not  to  be  re* 
garded)  but  the  reafon  of  the  law  is  to  be  attended 
to^  For  the  accidental  abfence  from  the  premifes 
^oug^t  not  to  affeift  the  landlords  right>  as  flic  Mras 
ftill  appurtenant  to  the  habitation  of  the  tenant. 
There  wai  an  nnimns  rcr>trten4l^  and,  from  the 
nature  of  the  property,  (he  was  fubje£t  to  hco  mo* 
tUni  which  could  not  be  retrained  in  the  ordina* 
.ry  courfe  of  afTaifS.  Befides  the  bond  ought  not 
to  have  been  made  payable  to  the  magiftrate  $  but 
to  the  defendant  in  the  attachment. 

CD!»t AKtt  contfa.  The  aft  of  Affembly  is  dc 
cifive,  that  no  property,  but  that  aClually  on  the 
premifes,  is  protected,  Rev.  cod.  162;  and,  here^ 
the  flave  was  not  upon  the  premifes.  She  would 
Dot  therefore  have  been  diftrained  by  the  landldhi; 
and  if  (he  could  not  be  diftratned,  the  landlord 
furely  is  not  entitled  to  prior  payment ;  becaub 
it  is  only  in  refpe£t  of  his  right  to  de(lrain,  that 
lie  11  entitled  to  preference.  The  bond  was  not 
veid^  becaufe,  although  payable  to  the  magiftrate, 
it  was  for  the  benefit  of  the  defendant  in  the  at^ 
tachment.  There  was  no  confideration  for  the 
agreement  of  Marfliall)  to  give  it  the  effeA  con* 
Uaded  far% 
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T^ANDOt^K  in  T«plyw    The  tccidetiUl   abfenca       M^fty' 
«tthe  flare  coald  make  no  difference;  for,  in  con»        ^2^ 
ftru^lion  of  law,  (ke  ftiil  belonged  to  the  premiCef ,        *•««•• 
like  a  vilHan  appnrtenant  at  common  law;    who^ 
it  iHU  appurtenant  although  he  may  happen  to  be 
tint  of  the  manor,      i  he  bond  ought  not  to  have 
been  made  payable  to  the   magiftrate;    for  that 
adoet  not  fatisfy  the  law ;    which  requires  it  to  h* 
laade  payable  to  the  p«ny« 

CW.  sd9.  Dif/r* 

llOANE  Jud^#»  The  prefent  appellee  hadob« 
tained  an  attachment  9gainft  the  goods  of  Ciark^ 
an  abfconding  debtor  :  It  had  been  levied  by  thct 
appellant,  the  fergeant  of  the  City  of  Richmond^ 
on  divers  goods  of  Clark,  including  a  negro  wo* 
gnan  teamed  Fanny.  The  next  dav  an  account  for 
rent  was  put  into  his  hands  to  diftrain  for  by  Wil* 
Itam  Marlhall,  and  the  fame  officer  returned,  that 
he  coniidered  this  diftrefs  levied  upon  the  fama 
{property  :  There  was  alfo  an  attachment  in  fo« 
vour  of  Gallego ;  which  he  alfo  coniidered  as 
the  third  levied  upon  this  property. 

When  the  appellees  attachment  came  on  to  be 
tried,  it  was  about  to  be  contefted  by  Williakn 
Marihall  on  the  ground  of  the  (ugerior  dignity  of 
his  claim,  and  of  fome  alledged  defe£i  in  ^e.  bond 
or  attachment.  This  intention  being  known  to 
the  appellee,  he,  of  his  owh  motion  applied  to 
X/Iarffaall  to  defift  therefrom,  and  a  compromife 
then  took  place  ;  according  to  which  the  judgment 
was  rendered.  That  compromife  was,  that  Mar* 
fballs  claim  fhould  be  firft  paid,  and  the  appellee 
come  in  for  the  reiidue.  This  com promife  admits^ 
as  between  the  tiow  parties,  the  legality  of  the 
claim  for  rent,  and  the  liability  tof  the  goods  to  fa^ 
tisfy  the  fame.  The  judgment  of  the  Huftingt 
Court  is  in  favour  of  the  appellee  for  his  debt ;  or- 
ders a  fale  of  the  attached  eflfeds ;  but  dire£ls  a 
poftponement  of  the  appellees  claim  to  that  of 


44*-  .  >fAY    TE^RM       > 

MaAy,  T      Marihalh    It  is  now  a  queftion  whether  this  judg- 
jj^^  ■       mcnt,  as  between  the  now  parties,    is  not  valid?  .  I, 
confider  it  not  as  relating  to  Gallego,    or  any  oth- 
ers, than  thfe  parties  betore  us. 

•  In  general  cafes  the  judgment  of  the  court  of  law 
would  have  ended  with  the  order  for  sale  of  the  ac« 
tftrhed  eflTeds :  But, here  was  a  difpute  concerning 
the  property.  The  parties  bad  a  right  to  interplead 
for  the  purpofe  of  fettling  the  right,  I'he  compro- 
mife  exhibits  the  event  of  fuch  interpleader;  and  t^ 
diredion  of  the  court  refpefting  the  application  of  the 
proceeds  is  certainly  juftified  by  the  agreement  of  the 
parties.  I  confider  that  part  of  the  judgment  which - 
diredls  the  application  (in  connexion  with  the  teftimo* 
ny  in  this  caufe)  as  a  memorandum  of  the  agree- 
ment between  the  parties  to  that  efFed.  It  cannot 
be  doubted,  .that  theappejlant  was  compettnt  to  make, 
fuch  an  agreement.  A  party  litigant  in  a  court  of 
juftice  may  yeild  every  thing  to  his  adyerfary :  It  is 
a  fufEcient  confideration  that  he  puts  aa  end  to  the 
lawsuit . .  But  here,  by  this  compromifc,  he  proba- 
bly expedited  his  recovery.  As  to  the  flave  Fanny,, 
he  only  yeil  led  what  Marfhall  might  probably  have 
eftabliflied  his  right  to,  by  further  and  other  tefiioio- 
ny ;  and  he  had  liberty  to  come  in  upon  the  furplus  ; 
a  fund  which  he  then  probably  thought  amply  fuffici-- 
ent  to  fatlsfy  his  claim :  If  he  is  difappointed  in  the 
event,  it  is  not  a  reaipn  to  fet  afide  the  compromife. 

This  view  of  the  cafe  equally  holds,  whether  th& 
proceedings  in  the  attachment  ^yere  regular  and  legal, 
or  not.  The  judgment  given  by  the  Huftings  Court 
is  in  force  and  unreyerfed.  It  is  not  for  us,  (as  a 
court  of  equity,)  to  correal,  or  reverfe,  that  judg- 
ment 5  but,  if  it  were,  the  bond  ftatcd  by  the  clerk 
to  have  been  filed  in  th^  attachment,  fecms  unobjec- 
tionable \  and  this  outweighs  the  loofe  tefUmony  re- 
lating to  an  alledgcd  defed  originally  exifting  there^* 
in. 
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There  is  fome  am^igtilty,    whether  the  flave  Fan*.         Mo(by, 
tiy  WaS  fold  ro  pav  the  appellees    (<ebt,    or  the  rent.  "*' 

'i  i.at  howjvcr  :s  imm3tcnal,  a<i  hoth  rhofe  claims  co- 
alcfccJ  in  the  ju  'giient;  and  under  that  judgment  the 
iale  was  made. 

This  ju-gment  then,  upon  an  intcrplea'ler  between 
the  now  partie-.,  upon  a  compromile  relating  to  the 
difpofiti.^n  of  (he  attached  cfFcdh,  fully  fettles  the 
quel'j.wi  reJaJve  to  the  fiave  Fanny,  As  to  her  (as 
well  as  the  other  cffldls)  the  appellee  has  renounccil 
the  claim  he  now  f^ts  up.  The  quellion  of  law, 
at  prrl'ent  ftirred,  has  been  fettled  by  the  agreement 
of  the  parties;  and  the  judgment  of  the  Huilings 
Court  edabiifhed  upon  the  beft  of  all  foundations. 
The  agreement  of  the  parries  mud  not,  as  between 
them,  l>e  diilurbed.  If  that  qucftion  of  the  law  was 
not  open,  however  it  might  be  in  the  extreme  cafe 
put  by  Mr.  Randolph,  1  {hould  probably  be  of  opini- 
on.  that  there  are  no  data  in  this  cafe,  in  relation  to 
the  place  or  circumltances  of  feizure,  to  authorife  us 
to  depart  from  the  imj)erious  words  of  the  ftatute. 

I  am  of  opinion,    that  the  decree  ought  to  be  rc- 
^erfcd,  and  the  injunflion  d^flblvcd. 

FLEMING  JuJgc.  The  controverfyin  this  cafe 
ha>  arifcn  from  the  fergeants  haviiig  negleiled  to 
mention,  in  his  return  to  the  attachment,  that  the 
regro  was  taken  ofFthe  demifcd  premifles;  for,  if 
that  had  been  ftated,  the  law  would  have  confidered 
that  the  diftrefs  for  the  rent  could  only  have  been 
i^adc  upon  the  premifles,  and  confequcntly  that  the 
attachment  was  to  be  prefered.  This  then  appearing 
in  the  court  of  equity,  the  preference  rrfuft  prevail, 
wnlefs  the  agreement  with  Marfhall  alters  the  cafe. 
It  does  not,  however ;  i.  Becaufc  there  i^as  no  con- 
fidcration  :  For  the  alledged  dcfed  in  the  attachment 
bond  is  not  proved  ;  and,  if  it  was,  ftiil  it  ap^arsto 
me  that  fuch  a  bond,  made  payable  to  the  magiftrate 
who  took  it,  might  be  fuftained,  as  the  magiftrate 
would  be  a  truftec  for  tlie  debtor,     a.  Bccaufe  Gal* 
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lego's  aflent  was  as  neceflary  as  that  of  Leeds,  becaufn 
that  alfo  muft  have  been  confidered  as  executed  upou 
property  found  oft  the  prcmifes ;  and  therefore  not 
liable  to  be  diftrained :  So  that  either  way  Mar(h<»ll 
was  not  entitled ;  and  of  courfe  the  agreement,  being 
altogether  without  conftderation,  is  not  binding  on 
him,  efpecially  as  it  is  not  Entered  of  record*  If  the 
landlord  attempts  to  avail  himfelf  of  the  priority  al«> 
lowed  by  the  ftatute,  he  muft  biing  himfelf  ftri£tly 
within  the  terms  of  it.  For  he  has  no  equity  over 
any  other  creditor,  independantof  thead  of  Aflem* 
bly*     Upon  the  whole  I  am  for  affirming  the  decree. 

CARRINGTON  Judge.  The  whole  nature  of 
the  tranfa£^ions  being  difclofed  by  the  proceedings  in 
equity,  and  it  clearly  appearing  that  theflave  was  tau 
ken  off  the  demifed  premifles,  the  firft  queftion  that 
occurs  is.  Whether  (he  could  be  diftrained  for  rent, 
unle&  adually  found  upon  the  leafed  lands  f  And 
the  law  is  clear  that  (be  could  not;  for  diftrefs  can  on- 
ly be  made  upon  the  demifed  premifles,  and  not  elfe- 
where.  The  privelege  is  local,  and  does  not  extend 
to  any  other  place  ;  whereas  the  attachment  may  be 
executed  on  the  property  if  found  any  where  within 
the  county.  The  next  queftion  then  is,  Whether 
the  compromife  between  Leeds  and  Marftiall  afFeds 
the  cafe?  And  I  think  it  does  not.  u  Becaufe  Gallego 
was  not  confulted  j  and  even  he  had  a  better  right 
than  Mariball.  2.  Becaufe  the  alledged  defed  in  the 
attachment  bond  is  not  proved.  The  agreement  was 
therefore  totally  without  confidertaion:  And^  confe* 
qucnily  void.  The  objeftion  to  the  juriididion  of 
tne  Court  of  Chancery  cannot  be  fupported*  Becaufe 
the  truth  of  the  cafe  was  not  before  the  court  of  law; 
and  the  eflential  hSty  that  the  flave  was  taken  oiFthe 
premifl'ts,  never  was  difclofed,  until  it  appeared  in  the 
Chancery  proceedings.  Of  courfe  I  think  the  decree 
ought  to  be  affirmed. 

LYONS  Judge*  The  flave  was  not  upon  the 
premifles^  at  the  time  when  the  atuchment  was  fer- 
ived  I  and  therefore  was  not  liable  to  be  diftrained  for 
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the  rent ;  for  diftrefs  can  only  be  made  upon  the  land. 
This  is  proved  by  the  9th  fedion  of  the  ad ;  which 
gives  the  landlord  power  to  feize  the  tenants  proper- 
ty  carried  oflF  the  premifes,  within  ten  days  after  the 
removal.  A  provifion  which  would  have  been  en« 
tirely  ufeleis.  If  he  could  have  diftrained. 

It  was  faidy  however,  that  it  will  be  hard  upon 
the  landlord,  if  he  is  to  lofe  his  remedy,  merely  be* 
^  caufe  the  property  happens  to  be  off  the  land  at  the 
*tnne  the  diftrefs  is  to  be  made.  But  the  anfwer  is, 
that  he  has  the  fame  remedies  in  that  cafe  that  other 
citizens  have ;  and,  in  addition  thereto,  he  has  the 
power  of  feizure  within  the  ten  days;  and  may  more* 
over  diftrain  the  property  of  other  people  found  upon 
the  premifles :  Advantages,  which  abundantly  com« 
penfate  the  fuppo&d  hardSiip. 

It  being  clear,  then,  that  the  flave  could  not  have 
been  diftrained  as  flie  was  not  found  upon  the  premifl^ 
cs,  the  priority  of  Leeds,  whofe  atuchment  had  been 
legally  ferved^  could  not  have  been  difputed,  (for  the 
pretence  that  the  bond  was  infufficient  has  no  weight, 
as  no  dtfeSt  is  i^ewni)  and  therefore  he  was,  really, 
intitled  to  have  had  the  property  fold  to  fatisfy  his 
claim,  unlefs  the  agreement  with  Marilull  altered 
the  cafe. 

But  I  do  not  think  that  that  eircumftance  affeds 
him.  !•  Becaufe  the  fberiiF  had  not  returned  thena* 
ture  of  tbd'cafe,  fo  that  Leeds  was  ignorant  of  the 
ftate  of  fa6ls ;  and  therefore  contraAed  under  a  de1u« 
fion.  a.  Becaufe  there  was  no  confidcration  for  the 
agreement  ^  for,  as  Marftiall  could  have  taken  no 
fteps  which  would  have  difappointed  the  attachment, 
he  gave  up  nothing ;  and  Leeds,  on  the  other  hand, 
received  no  benefit,  by  the  tranfadlion.  It  was  there- 
fore a  bargain  without  confidcration,  and  confcquent-' 
ly  not  obligatory  on  Leeds  ;  who  having  a  complete 
xight,  could  jiot  lofe  it,  without  fome  confidcration* 
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Mofby,  '  It  was  faid,  however,  that  it  was  a  qucftlon  of  law, 

and  therefore  that  the  Court  of  Chancery  had  no  ju-, 
rifdidiion.  But  that  is  not  corred;  for,  as  already 
obferved,  the  fergcant  having  ncglcdcd  to  return  the 
truth  of  the  cafe,  the  fads  were  unknown  to  Leeds 
at  the  time  ofthe  trial  at  lawj  and  therefore  he  could 
not  have  availed  himfelf  of  them  there :  Which  was 
a  fufBcient  foundation  for  hU  comiiig  into  equity.  I 
concur^  therefore,  that  the  decree  iuould  be  affirmed^ 


YOUNG, 


In  amnion 
for  a  malici- 
o\ii  profecuti- 
on,  the  decla- 
ration muft  a- 
Tcr  the  want 
•f      ^akU 


against 
G  R  E  G  O  k  Y. 

YOUNG  brought  fuit  in  the  Borough  court  of 
Norfolk,  ag.inft  Maitls^nd  and  Gregory^  for 
levying  an  attachment  on  his  property  in  France 
without  caufe,  the  plaintiffs  and  defendant  being  all 
inhabitants  of  this  country.  The  declaration  i% 
"  for  that  the  faid  defendants,  at  Dunkirk  which  is 
*^  within  the  jurifJiftion  of  the  court  of  the  Borough 
**  aforefaid,  did,  malicioufly,  anJ  Hoithout any  legal 
**  or  justifiable  caurc^  attach  or  arrett,  or  caufe  to  he 
*^  attached  or  arretted,  Efty  hogflieads  of  tobacco,  or 
**  the  proceeds  thereof,  the  property  of  the  plaintifF, 
^<  and  the  fame  fo  attached,  or  arretted,  did  detain  or. 
*'  caufe  to  be  detained  ;  wherefore  he  Uith  that  he  is 
*^  injured,  and  hath  fuftained  damage  to  the  amount 
^^  ot  two  thouiand  pounds  ;  wherefore  he  brings  fuit 
<*  ice/'— Plea  w^/^-u/V/y,  aiidiffue, 

The  plaintiffs  upon  the  trial  did  not  produce  any. 
copy  of  the  attachment  and  proceedings  under  it,  but 
crfF-T^d  depofitions  aid  letters  to  prove  it.  Which 
the  court  allowing  to  go  in  evidence  to  the  jury,  the 
defendants  fiied  a  bill  of  exceptions  to  their  opinion, 
Verdtft  and  judgment  for  the  plaintiff.     The  defeo- 
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ifcmts  appealed  to  tbcDiftri<2  Court;  where  the  jiidg-       Yoimj, 
ment  was  reverfed ;    becaufc  the  "  Borough  Court      _  ^ 
**  gave  It  as  their  opinion,  that  the  evidence,  in  the         ''^S^IT* 
**  bill  of  exceptions  mentioned,  was  proj»er  to  go  to 
**  the  jury  ;  whereas,  it  way  improper  being  hearfay 
*'  evidence,  except  what  was  derived  froin  theappeU 
<^  lants.own  letter  i  and  becaufe  the  attachment  in  the 
.  <*  proceedtngg   mentioned,  or  an  authenticated  copy 
*^  thereof,  was  the  heft  evidence,  and  ought  to  have 
**  been    produced.  '*      To   which  judgment  of  fe- 
▼erfal.  Young  obtained  a  writ  of  fuperfedeas  from 
this  court. 

WicKHAM  for  the  appellant.  The  qucftion  was 
•whether  the  evidence  was  proper  for  the  jury  or  not? 
Two  objedions  may  perhaps  be  raifed,  i.  That  the 
record  fpoken  of  was  not  produced.  2.  That  letters 
from  the  plaintiff  an^  others  were  offered  to  the  jury. 

The  copy  of  the  record  was  not  ncccffary,  as  it 
vr^s  a  thing  fpoken  of,  and  admitted,  on  both  Hdfs. 
Independant  of  that  circumitance,  however,  it  does 
not  appear,  that  it  was  a  matter  of  record.  For  ^11 
countries  have  not  courts  of  record;  and  there  was 
no  proof  made  of  any  fuch,  in  the  prefent  cafe.  But 
if  there  was,  y?t,  as  it  happened  in  a  foreign  coun- 
try, the  plaintiff  was  at  hboity  to  prove  it  by  other 
mcans^  Dou^l  i  A  judgment  pf  a  foreign  court 
has  no  h  gher  dignity  than  a  debt  by  fiinple  contra^. 
'  And  it  would  be  very  inconvenient,  if  the  plaintiff 
muff,  in  ^11  cafes,  prod«ice  the  rcvords,  of  a  f>reign 
country,  as  it,  fiequtrnrly,  might  not  L»e  poffible  Jor 
h*n>to  procure  copies,  from  a  variety  of  eaufes  over 
vrhicb  ie  could  have  no  contiouJ.  Vorinftance,  the 
garniftice  might  refufe  to  inform  hirn  of  the  court  iin 
which  the  proceediogs  were  luftituted,  or  the  coMjp- 
try  might  be  in  fuch  a  ikuation«  rrom  revolution  or 
otherwife,  that  it  would  not  be  p^>iTible  lo  obtain 
theni.  Th''  mattfT  of  the  fuit  jvas  cercai*»ly  a^Sliona- 
bJe »  for,  «lihough  dojie  in  a  foreign  country,  the 
(lander  necdi'ar  iy  fprcad  i  fvilf,  w hie |i  is  a  proper 
^[Hiiidacion  of  anai^on,  ShvHirtz  v^ TjbcmfhA^^^^i^* 
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167*  The  letters  were  proper  evidence,  as  leading 
to  the  introduflion  of  this  tcftinaonyy  and  ceodiiig  te 
ihew  its  efied  abroad. 

Hat  t^ntrm.  The  declaration  does  not  ftate  pof^ 
Itively,  whether  the  defendants  arreted  the  tokacco, 
•r  the  proceeds^  but  merely  that  he  did  one,  or  the 
other.  Neither  does  it  ftate,  that  the  defendant  took 
the  property  by  legal  procefs  $  of  courfe  it  was  on. 
]y  trefpafs ;  and  tl^rcf  )re  cref^fs,  and  not  cafe,  was 
the  proper  a&ion*  The  words  are  attacbed^  or  or* 
rested  the  property:  Which  latter  word  arrtst^ 
when  applied  to  the  perfon,  may  be  without  procefs; 
and  therefore,  when  appli«l  to  property,  may  be  the 
&me,  although  the  word  aftacb,  might  mean  jmve. 
The  declaration,  as  before  obferved,  does  not  ftste 
precifely  what  was  done,  which  is  a  great  defefi ; 
for  it  onght  to  have  been  precife,  in  order  that  the 
defendant  might  know  the  exad  charge  meant  to  be 
iii:ged  againft  him.  It  was  important  to  fay,  whctk* 
er  the  attachment  was  of  the  tobacco,  or  its  proceeds) 
for  the  firft  might  have  been  more  injurious  it;an  the 
latter.  However  let  thele  points  be  as  they  may^ 
ftill  no  caufe  of  adion  is  fliewn ;  for  it  is  not  dated 
that  the  attachment  was  at  an  end:  But  there  could 
be  no  caufe  of  adion,  until  the  event  of  that  proceed* 
ing  was  known.  y/ZipA,  267,  1  Term  ref^  2%if  % 
£sp.  527,  DougL  215,  Salk.  15.  Befides  the  de« 
daration  does  not  aver  the  want  of  froMle  cmust^ 
without  which  there  could  be  no  adbon  for  a  maUci* 
ous  profecution,  Ellis  vs  Tilglmanj  (An$c  j  ; J 
Improper  evidence  was  admitted  upon  the  tri^ 
of  the  caufe.  In  the  firft  place  parol  evidence 
of  the  attachment  was  received ;  whereas  a  copy  of 
the  record  ought  to  have  been  produced  1  »  all  dvi* 
lized  nations  grant  them.  Am  the  ad  of  Aftmbiy 
fuppofes  it,  Rtv.  Ca4'  i6o.  But  there  is  another ob* 
je£tion  to  the  evidence;  namely,  that  the  platnttfF 
was  allowed  to  read  his^own  letters  to  the  jury  ^  and 
it  is  not  important^  whether  they  were  peitinent  to 
the  matter  in  difpute,  or  not;  for  ftill  they  ought 
Uettoluifo  beta  read.  i^i7/ift.  A8ci  But  this  ia  aoi 
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ill;  for  a  letter  from  Gregory  and  fon  was  allow<- 

t.a  to  ^.»  m  evidence  to  the  jury,  although  it  docs 
n(>t  appear,  by  the  record,  that  there  was  any 
ccir.ioxijn  or  agency  tojulVify  it, 

WiCKHAM  in  reply.  Cafe  was  the  proper  ac« 
tion  ;  for  it  uppcars  that  the  feizure  of  the  goodji 
was  by  legal  procel's.  The  word  attachment  ne- 
ccffarily  implies  it;  and  arrest  may  fignify  the 
fame  thing:  It  is  like  the  ordinary  phrale  of  the 
arrest  ofm  ship;  which  is  introduced  into  all  poli- 
cies of  inlurance.  Belides  it  is  a  legal  word,  ap» 
propiiated  to  legal  proceedings  ;  and  is  not  ufed  in 
any  other  way,  unLfs  it  be  figuratively.  The  dif- 
tin6Vion,  contended  for,  is  not  fuilainable;  for 
prima  facte  the  common  meaning  will  prevail;  that 
is  to  fay,  the  word  will  be  taken  to  mean,  that  it 
was  done  by  legal  procefs.  It  is  immaterial,  how« 
ever,  whether  it  be  fo  or  not ;  for  the  charge  in 
the  declaration  will  fuit  either  adlion,  and  there- 
fore the  want  of  form  wiU  bt  cured  by  the  aft  of 
jeofail. 

The  declaration  is  certain  enough;  for  it  com- 
prehends an  a6iual  feizure  of  our  property,  whe- 
ther thatproperty,  at  the  time,  confifted  in  the  to- 
bacco, or  its  proceeds.  The  court  will  prefume^ 
after  a  verdid,  that  evidence  was  given  to  the 
jury,  that  the  luit  was  ended;  and  then  the  a6lof 
jeofails  will  cure  the  fuppofed  want  of  the  allegation. 
There  is  no  proof  of  the  exiftence  of  a  record  of  the 
attachment;  and  therefore  it  was  not  incumbent  on 
the  plaintiff  to  produce  a  copy  of  it.  The  intro- 
ducSlion  of  the  plaintiffs  letters  was  not  improper. 
It  is  frequently  done  in  mercantile  caufes;  &  it  was 
neceffary  in  order  to  (hew  that  the  plaintiff  had 
drawn  on  Dunkirk  for  the  money,  and  was  disap- 
pointed: Which  proves,  that  the  letter  from 
Gregory  and  his  fon  was  alfo  neceffary,  in  order 
to  fliew  that  they  refufed  to  pay,  when  called  up- 
on to  do  fo.  As  to  the  cafe  of  Ellis  vs  Tilghman 
k  was  not  like  this  :     For  the  words  ufed,  ther9> 

E  %. 
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were  juft  cause;  which  might  be  true,  and  the 
party  not  to  blame  either,  as  he  might  have  had  a 
probable  cause*  But  the  words,  here,  zre  justifi- 
able cause:  Which  are  fufficient;  for  it  implies 
probable  cause  ;  fince  there  could  be  nojustijiablc 
causCj  withdut  a  probable  cause.  The  one  nece- 
Airily  involves  the  other. 

Hat.  The  a6lionfhould  have  been  trefpafs;  and, 
if  fo,  there  is  nothing  in  the  declaration  which  will 
make  it  trefpafs  inftead  of  cafe.  Contra  pacem  €sP  vi 
et  armis  may  be  omitted  ;  bat,  in  other  refpedls, 
It  muft  have  the  charadler  of  trefpafs*  If  it  be 
doubtful  whether  it  be  cafe  or  trefpafs,  thaX  alono 
is  fatal,  Dough  674.  The  wsmtof probable  cause 
fhould  have  been  ftated  in  the  declaration ;  and  it 
is  not  fupplied  by  the  words  justifiable  cause.  For 
justifiable  means  the  fame  thing  with  legale  and 
amounts  to  a  plea  in  bar.  3  Black,  com.  306,  4 
Black,  com.  178,  Law  grammar  356.  But  it  is 
aiimitted  that  the  want  o{  legal  cause  is  not  fuffici* 
ent;  therefore  neither  will  justijiable  cause. 
Probable  cause  is  ground  for  a  fuit  of  malicious  proCe- 
cation.  %  Term.  rep.  231,  i  Wils.  233,  2  Wils. 
307,  4  Burr.  1974.  Of  courfe  thofe  words  muft 
be  inferted  in  the  decoration,  or  elfe  there  is  no 
caufe  of  a£lion.  And  the  verdi6l  will  not  cure  the 
want  of  them,  Dough  683,  2  Wash.  187. 

WicxHAM.  If  the  declaration  alledges  a  di- 
refl  injury  it  is  trefpafs.;  if  confequential  it  is  cafe. 
The  prefent  is  of  the  latter  kind:  For  it  is  plain- 
ly inferable  that  the  injury  was  done  through  the 
Intervention  of  the  officers  of  juflice.  The  attach- 
ment operated  either  on  the  efTedls,  or  on  its  pro- 
ceeds ;  with  this  difiinflion  only,  tnat  it  does  not 
binder  the  fale,  but  merely  prevents  the  payingover 
the  proceeds.  It  is  not  like  the  cafe  of  Ellis  v« 
Ttlgbmany  which  only  had  the  words  just  causcm 
But  here  the  words  are  justijiable  cause,*  which 
are  equal  to  probable  cause:  And  it  is  not  necef- 
fary  to  infert  the  very  words  probable  cause  i  for 
£  e 
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any  which  are  tantamount  will  do  as  well:  It 
was  impofllble  to  have  fuftained  the  fuit,  without 
fhewing,  on  the  trial,  that  the  attachment  was  at 
an  end ;  and  therefore  the  omiffion.  to  infert  that 
fa(5l  in  the  declaration^  is  cured  by  the  verdi6t* 
The  cafes  cited  on  the  other  fide  are  not  impor- 
tant. That  from  Hob.  was  decided  before  the 
ftatute  of  jeofails  was  made.  That  from  Salk^  ii 
a  loofe  note  of  a  dictum  of  Lord  Holt,  not  entitled 
to  much  refpecl.  And  thofe  from  DougL  and  % 
Ttrm  rep.  were  upon  demurrers.  But,  independ-^ 
ant  of  this,  there  are  exprefs  authorities  to  ihew; 
that  it  is  cured  by  the  verdi£l.  2  Vin*  30, 35,  lO 
MocU  1431  210,  Esp,  n,pr.  279,  280. 

Cur.  adv.  i)ulu 

ROANE  Jad^e.  In  this  cafe  I  am  compelled  to 
yield  my  imprelilons,  relative  to  the  real  juftice  of 
the  appellants  caufe,  to  the  eftablifhed  priaciples 
of  the  law,  as  fettled  by  fucceflive  and  long  exift<« 
ing  decifions* 

It  is  an  a6lion  on  the  case  for  malicioully  and 
without  a  j tut ifi able  cause ^  arrefting  or  attaching 
the  plaintiffs  goods  at  Dunkirk  in  France* 

Tribunals  of  juftice  being  inftituted  for  the  con- 
venience and  benefit  of  the  people,  it  is  z  claim  df 
right  to  profecute  a  civil  a6lion,  or  proceeding  ; 
whatfoever  the  ultimate  decifion  on  it  may  be.  It 
then  only  becomes  culpable  and  a£lionable,  whea 
the  party  has  inftituted  fuch  proceedings  from  % 
corrupt  motive,  and  without  any  ground  or  caufe 
therefor* 

Such  is  the  general  principle* 

The  decifions  upon  this  principle  have  fettled 
the  law  to  be  that  there  muft  be  an  averment  in 
the  declaration  of  both  malice,  and  the  want  of 
probable  caufe.    Without  the  firft,  the  motive  im 
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Yoimg^        not  corrupt  however  miftaken  the  party  filing  may 
**^'  be :     And  where  there  is  a  probable  caufe  for  (u- 

rcgory>       .^^^    ^^^  ingredient  of  malice  cannot  convert  the 
z£i  of  filing  into  a  culpable  offence* 

There  is  no  pefition  of  the  law  more  fettled  than 
this ;  and  the  extftence  of  the  one,  and  the  want 
of  the  other,  mud  be  expresfiy  avered,  or  fupplied 
by  equipollent  exprefiions*  The  word  justifiablty 
is  not  iynonymous  vixx}^  probable*  The  latter  rc- 
fSers  to  a  ftandard  within  the  reach  of  the  perfon 
at  the  time%  and  determining  the  purity  of  his  mo- 
tives* The  former  refers  to  another  criterioa 
within  his  reach,  and  carrying  with  it  no  ceruin 
datum^  from  which  we  can  decide  upon  the  cor* 
cuptoefii  or  purity  of  the  motive. 

I  quote  no  particular  cafes  juftifying  this  refult; 
But  it  has  not  been  delivered  without  in  attention 
to  them. 

The  want  of  a  ftateraent,  in  the  declaration^ 
that  the  civil  proceeding  mtas  terminated^  is  cared 
by  the  vcrdift  :  but  the  averment  of  the  want  of 
probable  cause  is  of  the  very  gist  of  the  a£tion,  and 
the  omiffion  of  it  muft  overthrow  the  plaintifis  de* 
claration* 

I  therefore  concur  in  opinion  with  the  DiftriA 
Court,  but  upon  a  different  ground*  The  evi- 
denice  by  them  fuppofed  to  be  hearsay^  is  clearly 
admiffible  and  relevant*  But  I  give  no  opinion^ 
whether  we  (hould  prcfume  the  attachment  t0 
have  been  in  a  court  of  record?  Or  upon  the  necef* 
fity  of  producing  a  record  Ihewing  its  terminatioiu 

I  think  the  judgment  ought  to  be  affirmed. 

FLEMING  Judge.  The  judgment  of  the  Bo- 
rough  Court  is,  certainly,  erroneous,  but  for  a 
realon  different  from  that  affigned  by  the  DiflriA 
Court;  becaufe  I  think  the  evidence  was  adoiifli* 
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Me,  as  it  related  to  proceedings  in  a  foreign  coun* 
try;  virhich,  often  times,  can  be  proved  in  n&  o- 
ther  way,  than  by  depufit ions  and  teftimony  dc  hon 
the  proceedings  ;  of  which  it  is  not  always  in  the 
power  of  the  party  to  procure  copies.  The  real 
ground  of  error  is,  the  want  of  an  averment  in  th« 
declaration  that  there  was  no  probable  cause  for 
the  attachment ;  without  which  the  plaintiff  could 
have  no  caufe  of  adlion,  i  Term  rep,  f44;  becaufe 
a  man  is  not  liable  to  be  fued  for  a  malicious  pre* 
fecution,  unlcfs  the  plaintiff  (hews  that  there  was 
no  probable  ground  for  inftituting  the  prbcefs. 
Probable  cause  therefore  is  the  very  git  of  the  ac- 
tion ;  and,  being  abfolutely  neceflary  to  fuflain  the 
fuit,  it  muft  be  avered.  The  words,  justifiable 
causCy  do  not  fupply  the  omifllion  ;  becaufe  there 
may  not  be  a  justifiable  caufe,  and  yet  there  may 
be  a  probable  one  ;  which  muft  depend  upon  th« 
complexion  of  things  at  the  time  the  profecution 
^pras  commenced.  Confequcntly,  I  am  of  opinion  that 
the  Diftridl  Court  did  right  in  reverfing  the  judg* 
ment,  but  the  plaintifffliould  be  allowed  to  amend 
his  declaration. 

CARRINGTON  Judge.  I  think  the  evide/ice 
was  admifUble,  to  (hew  the  injury  which  the  plaintiff 
hadfuftained,  andthatthe  attachment  was  commen- 
ced, without  caufe:  For,  as  the  proceedings  took 
place  in  a  foreign  country,  it  would  be  too  rigid  to 
infift  upon  copies,  which  perhaps  could  not  have 
been  procured.  Therefore  the  judgment  of  the 
Diftridl  Court  is  not  fuftainable  upon  the  reafons 
aflignedby  them  :  But  fx>r  another  reafon  I  think 
it  ought  to  be  affirmed.  '1  he  judgment  of  the  Bo- 
rough Court  was  certainly  erroneous  on  account 
of  the  infufficiency  of  the  declaration.  It  is  com- 
pletely fettled  that  in  a  fuit  for  a  malicious  profe- 
cution, it  muft  appear  that  there  was  no  probable 
ground  for  the  profecution;  fince  the  want  of  pro- 
iable  cause  IS  the  very  git  of  the  a6lion;  andthere^ 
fore  it  muft  be  avered.  This  averment  13  not  fup- 
plied^  in  the  prefent  cafe,  by  the  words  justifia* 
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hie  cause  y  for  the  latter  mean  no  more  than  le- 
gal caufe:  And  there  might  have  been  a  probable, 
though  not  a  legal  caufe:  The  firft  mighi 
depend  upon  appearances  at  the  time ;  the  hit 
upon  the  real  Hate  of  the  cafe.  The  eflential 
ground  of  the  a6lion,  then,  being  omitted,  the 
plaintiff  cannot  recover  upon  thia  declaration ; 
for  it  has  been  often  decided,  that  if  the  git  of  the 
aftion  be  not  laid,  a  verdidl  will  not  cure  thedc- 
fea.  D(?tt^/.  679,  7.Wasb.  187,  i  CW/ 83.  The 
declaration  would  have  been  bad,  upon  demurrer, 
for  another  reafon;  namely,  the  omiffion  to  charge 
that  the  attachment  was  ended,  DougL  215:  But 
that  perhaps  is  aided  by  the  verdift.  However 
the  failure  to  lay  the  want  of  probable  cauie^  \s 
decifive ;  and  therefore  I  am  of  opinion  that  the 
judgment  of  both  courts  ought  to  be  reverfed,  and 
judgment  entered  for  the  defendants. 

LYONS  Judge.  Although  there  muft,  in  or- 
der  to  ground  this  adlion,  be  a  want  of  proiaUe 
cause  for  the  profecution ;  and  although  it  is  o» 
fual  to  lay  in  the  declaration  that  there  was  no 
probable  causCj  yet  I  do  n«t  think  it  indefpenfably 
neteflary,  that  thofe  very  words,  and  none  other, 
ihould  be  ufed  ;  for  any  which  are  tantamount, 
and  calculated  to  bring  the  probable  caufe  fairly 
into  iffue,  would  be  fufficient :  And  I  rather  in- 
cline to  think  the  words  justifiable  cause  are  of 
that  kind ;  as  they  clearly  admit  of  the  evidence 
as  to  the  want  of  probable  cause.  However  it  is 
unneceflary  to  decide  that  point  now;  becaufelam 
of  opinion  that  the  declaration  is  defedive  f(»r  a* 
nother  reafon ;  namely,  that  it  does  nat  fbew, 
whether  the  attachment  has  been  determintd,  or 
not ;  without  which  it  does  not  appear,  whethtr 
the  procefs  iffued  without  probable  caufe  or  sot ; 
for,  if  the  attachment  fhould  be  finally  fupport- 
cd  by  the  court  in  France,  it  would  negative  the 
idea,  that  it  iflued  without  a  caufe.  It  is  therefore 
bneof  the  main  ingredients  in  the  a£kion:  Ofconrfe, 
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it  ought  to  be  fliewn;  and  until  that  is  done,  the  inju- 
ry cannot  be  eilabliftied,  Buli.n.prl  la,  I'^^DougL 
a  1 5*  Forthefe  realons  I  am  ofopinion  that  the  judg- 
ment of  the  Borough  Court  was  erroneous;  and 
not  for  thofe  itated  by  the  Dirtrid  Court ;  with 
whom  I  differ,  as  to  the  admiffibility  of  the  evi- 
dence. For  I  think  the  evidence  was  proper,  as 
it  related  to  iranfadlions,  with  refpe6l  to  a  civil 
fuit  in  a  foreign  country ;  where  the  party  might 
not  have  had  it  in  his  power  to  obtain  copies,  and 
the  defendants  letters  had  acknowledged  the  at* 
tachment.  However,  on  account  of  thedefefl  ia 
the  declaration,  I  concur  that  judgment  fhould  be 
entered  for  the  defendants. 


Young, 

.G  ret;  or/. 


GEORGE, 

againji 
BLUE. 

THE  George's  obtained  an  attachment  from  ft 
magiftrate  againft  Sidwell,  as  an  abfconding 
debtor  for  £48  15  5.  Blue  was  fummoned  as  a 
garnifliee,  and  confeffed  he  owed  Sidwell  enough 
to  pay  the  plainiiffs  demand  :  Whereupon  Sid- 
"well  being  called,  and  failing  to  appear,  the  coun- 
ty court  gave  judgment  "  that  the  plaintiffs  recov- 
**  er  againft  the  defendant  the  fum  of  £48  155, 
**  with  intereft  thereon  to  be  computed  after  the 
**  rate  of  5  per  ctntum  per  annum  from  the  14th 
*•  day  of  December  1797  until  paid,  four  dollars 
**  and  twenty  eight  cents,  and  their  cofts  about 
**  their  fuit  in  this  behalf  expended  :  And  it  is 
*^  ordered  that  the  faid  garniUiee  do  pay  unto  the 
**  plaintiffs  the  money  condemned  in  his  hands  as 
•*  aforefaid,  towards  fatisfying  this  judgment." 
An  attachment  againft  the  body  of  the  garniftiee 
for  not  paying  the  money,  was  awarded,  but 
afterwards   quafhed  j     and  then  a  writ  oi  fieri 


In    an   a^« 

tachment  a- 
gainft  an  ab  • 
i bonding  debt, 
judgment 
ihould  be  firft 
entered  againft 
the  debtor,  & 
then  the  gar- 
nifliee /hould 
be  ordered  to 
paj  it, 

If  the  at- 
tachment de- 
mands only 
£48  IS  sand 
cofts,  the 
court  cannot 
give  judgment 
for  inteieil. 
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Jacias  was  iffued  againft  his  propertv.  He  gave  % 
forth  coming  bond  ;  and  judgment  was  afterward^ 
rendered  upon  that,  in  favour  of  the  plain liiT* 
Whereupon  the  garnifliee  obtained  a  writ  of  fu- 
perfedeaS)  from  the  Diftridl  Court,  to  the  fir  ft 
judgment:  Which  was  reverfed  by  the  Diftri6l 
Court,  "  Bccaufe  the  faid  county  court  entered 
'^  up  a  judgment  againft  the  abfconding  debtor, 
*'  and  an  order  againft  the  garniftiee  to  pay  the 
•*  money,  when  they  ought  to  have  rendered  judg- 
"  ment  againft  the  garnifliee  only/'  From  which 
judgment  of  revt^rfal,  the  George^s  appealed  to 
this  court* 

The  derk  certifies  that  there  was  filed  in  the  at- 
tachment caufe  a  copy  of  a  judgment  in  favour  of 
Derrell  againft  the  George's,  for  ^^45  7  7,  with 
5  per  cent  intereft  from  the  13th  of  January  1797 
until  paid,  and  4  dollars  z8  cents,  the  cofts  of  the 
motion  on  a  forth  coming  bond,  Sedwell  the  prin- 
cipal not  having  recieved  notice  of  the  motion.  Alfo 
acopyof  the  flieriffs  receipt  for  ^48  15  5,  the  amount 
of  the  laft  mentioned  judgment,  and  £z  8  10, 
for  his  own  commifiions* 

ROANE  Judge.     The  judgment  of  the  Diftria 

Court  in  this  cafe  is  erroneous  in  fuppofing  that  a 

judgment  in  an  attachment  fliould  not  be  rendered 

againft  an  abfconding  debtor,    but  againft  the  gar 

.  nifliee  only. 

By  the  law  in  all  cafes  where  an  attachment  is 
returned  executed,  judgment  is  to  be  rendered 
againft  the  princinaU  Where  the  attachment  is 
returned  executed  on  his  effefts,  no  further  judg- 
ment is  neceflarj,  but  an  execution  ifluet  to  fell 
thofe  efiefls  :  But,  when  it  is  returned  executed 
on  his  monies  in  the  hands  of  the  garnifliee,  an  ad- 
ditional judgment  il^neceflary  to  condemn  fuch 
monies  in  his  hands;  and  as  a  juftification,  and 
voucher,  for  him,  in  future,  againft  the  demand  of 
|the  abfconding  debtor* 


OF      THE   YEAR     1803.  457 

Both  thefe  judgments  have  been  rendered  in  the 

J>refent  cafe.  The  criticifm  of  the  appellees  coun- 
el,  chat  an  order  only,  and  not  a  judgment,  is 
rendered  againil  the  garnifliee,  is  almoll  unworthy 
of  an  anfwer  from  the  court :  The  effefl  and  fub- 
fiance  thereof  is  precifely  the  fame. 

It  may  be  objefled  that  the  judgment  againft  the 
abfconding  debtor  is  too  general,  in  not  Rating  the 
nature  of  the  debt,  fo  as  to  be  a  bar  in  future. 
The  anfwer  is,  that  the  ftatement  in  the  record, 
that  the  judgment  of  Ilamplhire  court  and  the 
receipt  in  confequence  thereof  were  filed  in  this 
attachinent  (both  of  which  are  fet  out  inb/ec  v^r- 
ia^  and  the  latter  of  which  entirely  correfponda 
with  the  judgment  in  queftion  in  relation  to  the 
fum,  and  the  time  from  whence  it  bears  intereft) 
fully  afcertains  the  ground  of  the  judgment,  and 
will  ferve  as  a  perpetual  bar.  There  is  an  entire 
analogy  in  this  refpedl  between  the  judgment,  and 
the  general  judgment  on  forth  coming  bonds.  In 
them  the  judgment  is  general,  but  it  is  headed  by 
tlie  clerk  with  a  defcription  of  the  bond  moved  up- 
on :  and  an  annexation  of  fuch  bond  follow^  the 
jndgment. 

There  is  only  one  error  therefore  in  thii 
cafe.  The  attachment  liates  that  Sidwell  is  in- 
debted in  ^'48  15  5,  without  demanding  intereft: 
The  (herifF  is  required  to  attach  fo  much  of  his 
eftate  as  is  fufficient  to  fatisfy  the  faid  deit  and 
costs  i  and  the  garnifhee  admitted  himfelf  indebt« 
ed  to  the  defendant  a  fum  sufficient  to  satisfy  the 
plaintiffs  demand:  He  did  not  admit  himfelf  to 
be  indebted  ultra*  The  demand  of  the  plaintiff 
therefore  as  (la ted  and  admitted  by  the  garnifhee 
including  cods,  and  excluding  intereft,  is  that  for 
which  the  judgment  fhould  have  been  rendered 
^gainfl  the  garnifhee :  CoJls  may  be  included,  not 
only  becaufe  neceffarily  incidental  toalljudgments^ 
but  becaufe  the  warrant  to  the  fheriiF  to  levy  ex- 
preffly  extends  to  them. 
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Nor  fliould  intereft  be  included  in  the  judgment 
againft  the  abfconding  debtor;  not  only  becaufe 
not  demanded;  not  only  becaufe  it  is  beyond  the 
warrant  of  the  flieriffin  relation  to  the  amount  to 
be  by  him  attached;  but  alfo  by  analogy  to  the 
proceeding  by  a  furety  again  it  his  principal  by  mo- 
tion under  our  law,  which  feems  to  exclude  inte- 
reft; and  this  mode  of  proceeding  being  a  fubftitu- 
tion  for  that,  and  equally  fumraary. 

The  judgment  of  the  Diftrift  Court  therefore  it 
to  be  correAed  in  this;  and  in  this  only. 

FLEMING  Judge.     It  was  neceffary  for  the 
county  court  to  decid^,  in  the  firft  place,  whether 
-^  a  debt  was  due  froiw^Sidwell  frSTh  the  plaintiflP: 

But  that  done,  the  judgment  againft  the  garnifliee 
followed  of  courfe,  upon  his  confeffion,  that  he  had 
effefts  enough  to  fatisfy  the  demand.  Confequent- 
ly  the  regular  mode  was  that  purfued,  of  firft  ^v- 
ing  judgment  againft  Sidwell;  and  then  ordering 
Blue  to  pay  the  money,  as  he  acknowledged  he 
was  Sidwells  debtor,  to  that  amount.  It  was  ob- 
jefled  that  it  did  not  appear,  on  the  face  of  the 
judgment,  upon  v/hat  it  was  founded:  But  the 
papers  filed  in  the  caufe  afford  abundant  proof  of 
the  debt;  and  therefore  that  objeftion  fails.  I 
think)  however,  that  the  court  erred  in^  giving 
judgment  for  intereft ;  for  being  a  fimple  contrail 
debt,  I  do  not  fee  how  a  court  of  law  could,  in  a 
fummary  proceeding  like  this,  award  it.  But  thi^ 
is  not  all;  the  attachment  was  for  /*48  15  5, 
and  the  cofts  ;  which  was  all  that  the  garniftiee 
can  be  fairly  interpreted  to  have  confeffed  he  ow- 
ed; and  therefore  he  was  chargeable  with  no  more: 
Inftead  of  which,  he  is  ordered  to  pay  £^i  155  with 
intereft  and  the  cofts:  So  that  under  every  point  of 
view  the  judgment  againft  the  garnifliee  is  erroneouf . 
Confequently  I  am  of  opinion,  that  both  judgment* 
fhould  be  reverfed,  and  judgment  entered  for 
^48  155,  only,  without  intereft;  and  that  the  exe- 
cution and  fubfequent  proceedings  fliould  all  be  fet 
afide. 


OF    THE    YEAR  1803.  4 

CARRINGTON  Judge.     It  was  certainly  right       George, 
to  enter  juilgment  againll  the  defendant  firll,  and  J*'' 

then  to  order  the  garnilhec  to  pay  the  amount.  ,  -  -  */ 
This  is  the  ufual  courfc,  and  is  moft  confident 
wch  reafon  and  the  orJ.er  of  things  ;  for  it  ought 
to  be  afcertained  that  the  defendant  owes  a  debt, 
before  his  property  is  condemned  to  fatisfy  it* 
The  caunty  court  committed  an  error,  however, 
in  awarding  more  againft  the  garnilhee,  than 
he  can  be  fairly  underitood  to  have  confeffed  waf 
in  his  hands :  For  the  attachment  was  for 
£4^  15  5,  only,  and  cofts;  and  his  confeflion 
ought  not  to  be  extended  further.  But  the  county 
court  have  ordered  him  not  only  to  pay  that  fum, 
but  intereft  alfo :  Which  exceeds  the  fum  con- 
feiTed  ;  and  therefore  the  court  erred  in  this  ref- 
pe£U  If  however  interell  had  been  demanded  in 
the  attachment,  I  do  not  fee  why  Sidwell  ihuuld 
not  have  been  condemned  to  pay  it.  But  as  the 
debt  is  not  fuflSciently  proved  upon  the  record,  al- 
though it  might  have  been  upon  the  trial,  as  the 
exhibits  there  might  have  been  properly  verified, 
I  think  the  judgments  ihould  be  reverfed  and  the 
caufe  fent  bask  to  the  county  court  to  be  further 
proceeded  in,  with  an  inllrudlion  not  to  enter 
judgment  for  more  than  ^^48  15  5,  and  cofts, 
without  intereft 

LYONS  Judge.  I  am  of  opinion  that  the  judg- 
ments are  both  erroneous.  That  of  the  county 
court  is  fo ;  becaufe  it  does  not  appear  by  the  re- 
cord that  the  plaintiff  proved  his  demand  againft 
Sidwell,  without  which  no  judgment  fliould  have 
been  rendered  againft  him ;  for  although  the  pa- 
pers filed,  if  properly  verified,  and  explained  by 
evidence,  would  ferve  as  a  foundation  for  the  de- 
mand, yet  they  certainly  do  not  eftablifli  it  as  the 
record  at  prefent  ftands :  For  although  the  debtor 
made  default,  that  would  not  authorife  the  judg- 
ment, without  legal  proof  of  the  claim;  efpecially 
as  no  prefumption  is  to  be  allowed  in  cafes  of  fum-  ' 
mary  proceeding,     x  Sfra.  97,  Cowf,  ap,  642,  i 
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Term  rep,  153.  Befides  the  obrer^ion  that  the 
judgment  againft  the  garnifhee  ]^ot  more  than  he 
confeffed  he  bad,  is  ftri6\ly  c^^6l.  I  think  there- 
fore that  both  judgments  ft^uld  be  reverfed,  and 
the  caufe  fent  back  to  th^ounty  court,  to  be  fur- 
ther proceeded  in,  witjir^n  lnilru6kion  not  to  enter 
judgment  for  more  tjwi  the /'48  15  4,  and  cofh, 
without  intereft.  /    - 

The  judgn^t  entered  by  thi§  court  was  as  iol- 
lows^         y 

y 

Tho^court  being  of  opinion  that  the  judgment  of 
the^iftrift  Court  is  erroneous,    reverfe  it ;     and 

Dceeding  to  give  fuch  judgment  as  the  Di(lri6t 
i>urt  ought  to  have  given,  is  of  opinion  that  the 
iudgment  of  the  county  court  is  alfo  erroneous; 
therefore  that  judgment  alfo,  together  with  all  the 
proceedings,  fubfequent  thereto,  in  that  court  arc 
likewife  reverfed :  '*  And  it  is  further  confidered 
that  the  appellants  recover  againft  the  faid  James 
Sid  well /^48  15  5,  the  fum  ftated  in  the  faid  at- 
tachment to  be  due  to  them,  and  their  cofts  by 
them  expended  in  the  faid  county  court  in  the  pro* 
cecution  of  the  faid  attachment;  and  further  that 
the  appellee,  who  acknowledged  himfelf  to  be  in- 
debted to  the  faid  James  Sidwell,  in  a  fum  fuffici- 
ent  to  fatisfy  the  appellants  demand  againft  him^ 
do  pay  to  them  the  aforefaid  fum  of  ;f  48  15  5> 
and  the  cofts  in  the  faid  county  court/' 


^^■sseswHHcr 
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BE  DI  NG  E  R, 

agaimt 

COMMONWEALTH, 

4lE  Attorney  for  the  ftate  filed  an  infor- 
mation  againft  Bedinger,  dating,  i.  A  pro- 
mire  to  give  one  of  the  magiflrates,  if  he  would 
vote  for  hira  as  clerk  ofthe  county  court,  one  i8th 
of  the  profits  of  the  office,  2.  A  certain  fum  of  mo- 
ney, for  the  fame  vote.— Plea  not  guilty,  and  if- 
fue.— Upon  the  trial  of  the  caufe,  the  jury  found 
the  following  vcrdi6l^  **  We  the  jury  find  the  de- 
^  fendant  guilty,  if  in  the  opinion  of  the  court  an 
**  offer  and  declaration  made  by  the  defendant  to 
**  Daniel  Colleft  in  the  information  mentioned,  a 
**  juftice  of  the  peace  of  the  county  of  Berkley, 
**  authorifed  to  vote  for  the  appointment  of  cleric 
**  of  the  court  of  faid  county,  being  a  cgurt  of  re- 
*•  cord,  and  the  faid  otiice  of  clerk  being  vacant, 
♦*  that  he  the  defendant  would  give  to  him  the  faid 
<*  Daniel  Collett  one  i8th  part  of  the  profits  of 
•*  the  faid  clerklh^p  of  faid  court,  and  that  he  the 
**  faid  defendant,  would  infure  him  the  faid  Dani- 
**  el  Collett,  that  he  the  faid  Daniel  Collett  fhould 
*'  receive  one  hundred  dollars  the  firit  year,  forac- 
^  thing  more  the  fecond  year,  and  afterwards  from 
**  one  hundred  and  twenty  to  one  hundred  andfif- 
"  ty  pounds  a  year,  if  he  the  Hiid  Daniel  Collett, 
**  would  vote  for  him,  the  defendant,  to  be  clerk 
**  of  faid  court  at  an  el*i(Slion  of  clerk  of  faid  court 
**  thereafter  to  be  duly  holden,  which  offer  and 
**  declaration  was  not  accepted  by  the  faid  Dani- 
•*  el  Collett,  who,  at  an  election  duly  held  for 
**  clerk  of  faid  county,  voted  againft  the  faid  de- 
•*  fendant,  be  a  making  a  promile  to  pay  money 
•*  for  the  vote  of  the  faid  Daniel  Collett,  for  him 
**  the  faid  defendant  to  be  clerk  of  laid  court  with- 
"  in  the  operation  ofthe  a6\  of  Affembly  entitled, 
•*  *  An  a6t  againft  buying  and  felling  of  offices :' 
^  Otberwife  we  find  him  not  guilty  under  the  faid 
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This  court 
has  no  criir.!* 
nal  jurirdi(5\i- 
onj  and  tbi^re- 
foic  no  appeal 
lies  to  its  from 
ajudgment,  of 
adiftri^court 
tor  a  miidf* 
meanour* 
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Beding«r>       **  adl  of  Affembly,  but  guilty  at  common  law,  and 
*^'  "  in  the  latter  cafe  amerce  the  defendant  in  the 

Com'mvcalth.    «i  f^^  ^f  ^^^  hundred  dollars/' 

The  Diftrift  Court  was  of  opinion,  that  the 
offer  and  declaration,  as  fet  forth  in  the  verdidl, 
was  a  promife  made  by  the  defendant,  contrary  to 
the  a6l  of  Affembly ;  and  therefore  gave  judgment 
that  the  defendant  was  utterly  incapable  of  fcrv- 
ingin  the  office  of  clerk  of  the  court  of  the  county 
ofJBerkley,  and  that  he  (hould  pay  the  cufts  of  the 
profecution.  From  which  judgment  Bedinger  ap- 
pealed to  this  court. 

WiHT  and  Wickham  for  the  appellant.  The 
queftion  is,  whether  the  verdidl  finds  a  promife> 
within  the  meaning  of  the  a6l  of  Affembly?  A 
mere  offer  by  one,  not  accepted  by  the  other,  is 
not  a  promife  ;  for  it  creates  no  obligation.  The 
aft  of  Affembly  is  copied  trom  the  Stat,  Ewd;  and 
there  is  no  inllance  of  a  profccution  under  that  fta- 
"  tute  merely  for  an  attempt  to  bribe.  The  King 
vs  Vaugban^  4  Burr.  1094,  and  the  King  vg 
Plimpton^  2.  Lord  Raym,  were  both  at  common 
law,  and  not  upon  the  ffatute.  The  stat.  2  Geo. 
9.  Cap.  84,  againft  bribery  at  eleftions  for  mem- 
bers of  parliament,  is  a  ftatute  of  the  fame  kisd  ; 
but  no  public  profecutions,  for  an  attempt  to  bi  ibe^ 
founded  on  that  ftatute,  appear  in  the  Englilh  re- 
ports: For  Suhton  vs  Norton^  i  Biaci.  rep.  and 
Busb  vs  RollinSy  refered  to  in  it,  were  both  ani- 
ons of  debt:  Which  looks  as  if  it  had  always  been 
confidered,  there,  that  an  attempt,  or  offer,  waa 
not  within  the  meaning  of  fuch  ftatutes.  This  is 
a  penal  law;  and  therefore  to  be  conftrued  ftriftly. 
Of  courfe,  as  neither  offery  or  attempt^  is  to  be 
found  in  it,  the  court  will  not  include  them  by  an 
equitable  conftruflion.  The  word  promife,  ufed 
in  the  adl,  is  tautolagous  ;  and  means  the  fame 
with  the  next  word  agreement,  which  certainly 
requires  acceptance  of  the  offer,  in  order  to  bring 
at  within  the  a£l*    Promise  always  implies  accept- 
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ance ;  all  writers  define  it  fo,  Paiey^  Pbilotm  99,  Bedingcr. 
3  Black.  Com.  157.  An  attempt  to  commit  an  ^  ,^-^'  . . 
offence  is,  in  no  inftance,  confidered  the  fame  as 
the  offence  itfelf.  Thus  an  attempt  to  fuborn  one 
to  commit  perjury,  is  not  a  fubordination  of  perju- 
ry, unlefs  the  witnefs  agrees  and  commits  the  per- 
jury. Lord  I^ ay.  889.  So  an  attempt  to  commit 
murder  is  not  murder.  Bedinger  might  only  be 
founding  to  fee  what  lengths  the  other  would  go ; 
and  might  not  really  have  intended  to  bribe. 
There  is  no  necefHty  for  extending  the  conftru6li« 
on  of  the  law;  becaufe  an  attempt  is  an  offence  at 
common  law,  and  is  punifliable  as  other  mifde« 
meanors  are.  The  jury  have  not  found  the  of- 
fence with  fufficient  certainty :  for  the  verdidk 
does  not  (late  what  he  is  guilty  of;  nor  the  time 
Mrhen  the  a<S  was  committed  ;  and  perhaps  it  was 
before  the  a6l  of  Aflembly ;  or  if  fmce,  it  might 
have  been  barred  by  the  a6l  of  limitations,  when 
the  profecution  was  commenced.  If  the  Legifla- 
turehad  intended,  that  the  bare  offer  fhouldbc  a 
fufficient  offence,  they  would  have  infertcd  it, 

Nicholas  and  Call  contra.  The  finding  is 
certain  enough,  i  Call  246,  and  amounts  to  fuch  a 
promife  as  is  within  the  meaning  of  the  aft;  which 
is  to  be  conftrued  liberally,  becaufe  it  was   made  • 

to  remedy  a  mifchief.  It  is  not  to  be  confidered 
as  a  penal  flatute;  for  the  difference  is,  when  it 
operates  on  the  perfon,  and  when  it  operates  on 
the  thing  only  and  not  upon  the  perfon.  i  Black, 
com.  88,  19  Viners  abr.  521,  pU  gg.  An  at- 
tempt to  bribe  is  criminal,  at  common  law,  3 
,  Inst*  349,  Ha*ajk.  168 — 9:  And  it  is  as  danger- 
ous as  the  offence  itfelf.  Of  courfe,  fuch  a  con- 
ftru^lion  ihould  be  made  of  the  aft  as  may  prevent 
it.  Unlefs  fuch  a  promife  as  this  be  within  the  flatute, 
it  will  be  impoflible  ever  to  prove  the  offence  ;  be- 
caufe there  will  never  be  a  witnefs  to  an  aftual  a- 
grctrment.  There  is  a  difference  between  z promise  tc 
a  ccfttraSi;  for  no  affent  is  requifite  to  the  firft,  but  it- 
is  to  the  laft.  y.  Dicl  i  Povi.  Contr.  6.176. 260. 334: 
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Bediginger. 

1// 

Com'nwcalth, 


Which  IS  the  language  ofreafon,  and  formed  part 
of  the  Roinun  law,  not  by  any  pofitive  ad^  of  ie- 
gidatioti,  but  as  a  principle  ofuniverfal  jurifpru- 
dence.  It  is  no  ohje(^lion  that  an  aCliofi  would  not 
have  lain  upon  the  promiie ;  for  that  does  not  make 
it  lefs  a  proniife.  An  attempt  to  bribe  although 
the  offer  was  not  accepted,  has  been  decided  to  be 
an  offence,  Ibe  King  vs  Plimpton^  2  Lard Raynim 
1377  :  Which  cafe  prove?  the  general  principle 
contended  for  by  us  ;  for  whatever  i$  ncccffary  to 
give  i  title,  or  conilitute  offence,  muftbe  avered; 
and  therefore,  if  the  affent  is  neceffary,  the  ia  - 
diftment  tliere,  ou^ht  to  have  Hated  it.  I'he  zSi 
of  Affembly  fliould  be  fo  conftrued  as  to  give  ef- 
feft  to  each  word  ;  and  therefore  the  wordfiromisc 
which  is  fufceptible  of  a  diftindl  meaning,  is  to  be 
underftood  according  to  the  common  acceptation 
of  it:  Efpecially^,  as  the  Legiflature  appear 
to  have  contemplated  a  diftindtion,  and  not  to  have 
ufed  it  as  fynonymous  with  agreement.  This  is 
the  ftronger  from  this  confideration,  that  there  is 
a  penalty  impofed  upon  the  perfon  who  accepts  ; 
which  (hews  that  the  Legiflature  confidcred  them 
as  diftindl  adls  ;  that  is  to  fay,  that  promise  was 
the  adl  of  the  perfon  promiling,  and  acceptance 
the  a6l  of  the  perfon  to  whom  it  is  made. 

Randolph  in  reply.  Promise  in  the  a6l  is  to 
be  underftood  in  the  fenfe  at  common  law;  and 
not  according  to  the  opinions  of  civilians,  and 
the  compilers  of  didtionaries.  The  deBnitioa  of 
it,  in  3  Black.  157,  expresfly  requires  the  affent 
ofthe  other  party.  The  whole  complexion  of  the 
cafe  ofthe  King  vs  Plimpf on  ttiewg  it  was  an  indidt- 
ment  at  common  law',  and  not  upon  the  ftatute. 
Bribery,  neceffarily,  requires  the  affent  of  both. 
The  law  is  penal,  and  not  to  be  liberally  conftrued 
againft  the  offender.  Although  the  acceptance 
might  have  been  void,  ftill  it  was  neceffary:  Bc- 
caufe  the  common  law  does  not  admit  that  there 
can  be  a  promife  without  it.  The  offence,  charge 
ed  in  the  information,  is,    that  of  making  a  pro* 
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mife  for  Collets  vote ;    but  the  ofFcnce  under  the  Be*!'n^;ef, 

act,  is  making  a  promife  for  the  a4>pointment ;    and,  "»'• 

by  a  H4tmk.  249,  it  appears  that  the  material  wotda  ConTnwcalth. 
of  the  ftacuce  ou^ht  to  be  laid* 


Cur  iN/tf»  vulu 

The  coimfel  for  theappellee,  having  taken  anex« 
ception  to  the  juni(ii(5tion  of  the  court,  that  point 
was  fpoken  to  this  term. 

WiGKNAM  for  the  appellant.  The  adof  Aflem« 
bly,  relative  to  the  jurifdidtion  of  this  court,  ouj^ht 
to  be  coufiJefed  upon  common  law  principles  ;  and 
upon  them  the  jurifdidion  would,  clearly,  be  fuf- 
tained  in  England,  Rev.  cod*  pleas*  edo.  60,  6a,  de« 
fines  the  jurifdidion,  but  obliges  us  to  refer  to  page 
82  for  a  fuller  explanation.  Thefe  paflages  are  ge- 
neral, and  make  no  difference  between  civil  and  cri« 
roinal  cafes.  No  reafon  exifts  why  this  court  (hould 
not  have  the  fame  jurifdidlion  in  the  one  as  in  the 
other.  In  England  a  writ  of  error  lies  in  both;  and 
it  is  not  prefumeable  that  the  Legiflature  meant  a  dif* 
tinAion.  In  Rev.  cod,  pleas,  edo.  20a,  an  infer- 
mation  is  given  for  the  penalty  in  cafes  of  Imail  pOx. 
Now  if  an  a^on  of  debt  is  brought  the  right  of  ap- 
peal would  be  clear ;  but  change  it  into  an  informati- 
on, aiKl  then  according  to  the  do£^rine  contended  ibr 
on  the  other  fide,  no  appeal  can  be  allowed :  Which 
would  be  abfurd.  Wherever  the  object  of  the  fuit  is 
property,  or  a  freehold,  or  franchife,  the  court  has  juri& 
didion;  and  as  the  prefent  cafe  involves  property,  orat 
leaft,  a  freehold,  Rev.  cod.  64/  5  Bac.  I99,  that  will  hm 
Sufficient;  to  fupport  the  right  of  appeaL  The  word 
Jrancbiie  alone  would  be  enough ;  for  that  i»  a  pri* 
velef e,  or  exemption^  derived  from  the  Comnaon- 
wealth .  And  the  prefent  cafe  relates  to  it.  The 
cooftitution  fays,  the  clerks  of  county  courts  ihall 
hold  their  offices  during  good  behaviour;  and  thtaA 
of  Aflembly,  againft  Uibjeding  the  clerk  to  the  lofs 
of  his  office,  neceffiurily  relates  to  a  freehold. 


Novembers 
1803. 


4(^  .  MAY      TERM 

Bcdingcrr  VtCHOL A3  ziniH AY  eotttra.     The  defendant,   it» 

Com'iiwc  Itlw  *  C»i«n|Aial  cafc,  cani)Ot  appeal,  or  have  a  writ  ot  fu- 
per/^4s:  No  law  hasfpeciiied  fuch  a  right,  and  it 
would  not  have  b.icn  left  to  conftrudion,  if  it  had 
been  intended  by  the  Leg  flaiure,  A  Cv;urt  newly 
created  poiTefses  no  }urirdidion  but  what  18  expreffly 
given,  or  is  neceflarily  implied.  4  Inst.  100.  The 
revifed  code 67^  iaclu Jes  five  claiks,  i,  thofe  which 
arc  conftitutiona);  2,  thofe  originating  here;  3,  thoic- 
adjourned  here;  4,  thofe  depending  here  in  1791;  5, 
writs  of  error,  fuperfcJcas  &c.  Which  laft  requires 
100  dolUns^  a  franchife,  or  freeholds  The  pre* 
(ent  cafe  involves  neither.  The  information  char- 
gea  a  ^eciiic  crime^  which  was  the  hSi  in  controver- 
iyi  and  therefore  it  did  not  relate  to  a  freehold^  o^ 
uanchife  i  becaufe  offence,  or  not,  was  the  matter  in 
difpute.  .The  lofs  of  the  office  is  merely  the  punt(b« 
ment  of  the  offence  ^  and  therefore  is  not  the  fub- 
ysA'incoattovcrfy^  any  more  than  a  forfeiture  of 
the  eflate,  upon  the  convi&ion  in  a  criminal  cafe,  is 
the  matter  in  difpute  there.  If  the  appellant  had  not 
fuc<^ed^  in  the  eledlion,  could  he  have  appealed  up- 
cai  the  ground  of  a  freehold,  or  franchife  i  Surely 
not ;  and,  if  f j,  how  can  he  appeal  as  the  cafe  is  i 
For  it  does  not  appear,  from  the  proceedings  in  the 
Caufe,  that  he  was  eleSsd,  and  in  office.  But  the 
office  of  clerk  is  r.ota  freehold,  (which  concerns  the 
realty^  2  Black,  com.  104;)  nor  franchife :  For 
Jaaab  la%s>dic.  and  %  Black,  com.  37,  defines  it  to 
be  privilege  or  p^rt  of  the  regal  prerogative  held  by 
a  fubjedl.  Whi.h  cannot  a^ply  to  this  country,  4. 
Article  Bill  cf  rights*  The  language  of  the 
Rdv^  67^  and  88,  relates  to  civil  cafes.  Thus  a 
bund  is  to  be  given  upon  taking  the  appeaL  Bjtfor 
what  is  a  bond  to  be  given,  in  fuch  a  cafe  as  this? 
The  condition^  to  the  bond  which  has  been  a£lually 
taken,  is,  that  he  wiil  comply  with  the  judgment  of 
the  court ;  Which  is  noafenfe  ;  becaufe  tb^  jtidr- 
ment  is,  th^t^he  ihall  be  incapacitated^  to  hold  any  of* 
ftceol.truilor  profi:.  If  the  ajpcal  lies  in  the  pre. 
fent  cate^  wh/  not  in  all  criminal  cafes  i  Where 
th4:  dvffenJiUil  1$  cluigeJ  wi^h  an  oiFence  there  the 
Ff 
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court  has  no  jurifdiflion;  but  where  it  is  for  a  penal-       Bcdingcr, 
ty,  there  the  court  has  jurifdiftion,  although  the  pro-  ^  ^' 

cccding  is  by  information,  as  in  the  cafe  of  the  fmallpox,    Com*nincalth. 
cited  by  the  counfcl  on  the  oLher  fiJe,  Several  reafons 
occur  why  the  court  fhould  not  exercife  jurifdiAion  in 
criminal  caH^s.     If  capital  it  would  be  ufelefs,  as  the 

J'udgmsftt  would  be  executed  before  the  decifion  here, 
t  it  was  not  capital,  but  imprifonment,  the  defend- 
ant would  have  fufFered  the  whole  or  part  of  thepun- 
ifhxent,  before  the  judgnr.em  here. 

Randolph  in  reply.  The  appellant  was  clerk 
dcfadttf  at  leaft:  and  the  clerks  of  county  arc  only 
removable  for  mifbeb-iviour^  and  that  by  judgment  of 
the  general  court.  This  court  has  a  general  fuperin« 
tending  concroul  over  fubordinate  jurilJidlions:  And 
the  adt  gives  it  expresfly  in  cafes  of  freehold  ;  which 
is  not  confiiieJ  to  lands.  For  the  public  officers,  a$ 
judges  &c.  whi>  hold  for  life,  have  freeholds,  Cor^ 
trovers^  in  the  a£t  means  all  difputes  not  prohibited. 
The  cafe  of  a  fi;rteiture,  put  on  the  other  fide,  does 
not  apply  ;  becaufe  no  judgment  is  rendered  for  the 
forfeitufe  in  the  firi^  inftance.  So  that  the  property 
is  no  part  of  the  fentence  in  that  cafe.  If  the  candi* 
date  docs  not  fucceed  in  the  eieftioh,  he  is  not  pun^ 
ifiiable  on  the  ftatute,  but  only  at  common  law. 
The  appeal  bond  operates  tor  payment  of  the  cofts, 
and  may  be  nectllary  to  obl'ge  the  party  to  appear, 
and  hear  ju  Jgment,  as  was  formerly  pra(9ifed  in  the 
cafes  of  adjournment.  There  is  a  good  reaion  for  a 
diftiiiiS^ion  between  capital  cafes  and  the  minor  of. 
fences;  b^caule,  in  the  firft,  no  provifion  Is  made 
for  renv>ving  the  defendant  to  this  court  in  order  to 
hear  judgment,  but  there  is  no  neceflity  for  it  in  the 
other*  The  information  is  againft  the  defendant  as 
holding  the  oi&ce,  and  taking  the  profits  of  it ;  and 
therelore  the  profecution  cllcntiaJy  concerned  his  in- 
terefts.  There  is  no  danger  of  iijury  from  extendU 
ing  the  jurifdiition  according  to  our  idea;  for  we  on- 
ly conhne  it  to  cafe^  of  property,  or  value.  The 
words  recover  and  claim  in  the  14th  fe<^ion,  are  an- 
£i¥ered  by  office;  which  is  the  fubjedt  of  comroverfy. 
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B<dit^g<(»  There  is  no  danger  of  double  puniffament,  because  in 
C  •**''  1A  *^  ^^  place,  the  defendant  would7oiicit  k  himfeli; 
t;omawfaitft.  and  therefore  connot  complain. 

Cur*  adv.  vuli. 

ROANE  Judge.  The  ioiportant  quefiion  now  to 
be  decided  is^  Whether  this  court  ha$  juriidi<9iQj)  of 
the  cafe  now  before  usi  It  is  an  appeal  from  a  judgmeat 
of  the  Diftria  Court  of  Wincheftcr,  rtncicrcd  upoa 
an  information  againft  the  appellant  for  bribery  in  the 
eledion  of  a  clerk  for  the  county  of  Berkley.  The 
judgment  is  that  the  appellant  is  utterly  incapable  of 
ferving  in  the  office  of  clerk  for  the  faid  county,  and 
that  he  pay  the  cofts  of  the  profecution. 

The  ground  I  {hall  take  In  delivering  this  opinion^ 
will  equally  apply  to,  and  decide  certain  other  cafes 
DOW  dependbg  before  us* 

Before  I  come  to  a  particular  examination  of  the 
leveral  wSts  and  claufes,  relating  inuDediately  to  this 
fiibjed)  I  will  make  fome  general  obiervatioas. 

The  (enfe  of  the  convention,  who  formed  the  con* 
ftitutton,  was  not  that  the  courc  of  appeals  fiiouU 
liaveJurifdiAion  in  all  caffS.  The  conftitution  has 
depomed  with  the  General  Ckwrt  the  final  juriAiidi- 
en  on  impeaohments. 

The  judgment  in  fuch  cafes  to  be  given  againft  the 
kigheft  officers  of  the  government,  may  not  only  be 
•f  perpetual  difability  to  hold  any  office,  hut  to  tnSet 
fiidi  pains  or  penalties  as  the  law  iball  dire&* 

This  then  is  a  high  authority  excluding  the'  juri^ 
dtAion  of  the  Court  of  A[^)eals,  in  a  very  penal  sfid 
important  cafe. 

A  nearly  cot-m^ortncous  Legiflature,  (in  J777) 
purfiiing  this  fame. principle,  depofited  with  the  f«tme 
couittte  fiiialjuiifui^^  (4i>  it  i&  on  all  hands  coaicC^ 
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ft(\)  in  treafon)  and  felonies :     It  is  remarldblc  idfe,     MKg Nif«^ 
tliat  the  original  ad  conftituting  the  Genoral  Court,  ^     •J!JL»  u 
(a'i  well  as   the  fuhfequtnt  ones)  after  dcclarinjj  its       J*  ^^r 
juiifvltdion  to  be  **  general  over  all  perfont  andm^  ^ 

**  cafes,  matters  and  tnings,  at  common  !aw/*  deem- 
ed it  neceflarjr  to  confer  a  }iirifdi£kton  h]r  expveft' 
words  in  all  *^  treafons,  murders,  felonies  and  other 
^<  crimes  and  mifJemeanours  ^ ''  thereby  clearly  im- 
plying that  the  juri(dtdion  oirer  the  latter  fuDJeds 
was  not  coiirey^  under  the  fw»rmer  general  and  ex* 
cenfive  expreffions. 

It  is  fiirth  r  to  be  obferred,  that  the  Legiflature  in 
iy79  excepted  even  a  civil  cafe  from  the  jurifdi<flion 
&i  the  Court  of  Appeals,  and  made  the  detcrminatioA 
of  the  General  Court  upon  it  ftnal.  X  mean  in  tlie 
cafe  of  caveats. 

The  high  confidence  thus  manifefted  in  the  tribunal 
of  the  General  Court,  by  the  founders  of  our  govern* 
ment,  and  the  pfimev^  Legiflatures  was  not  mifplac- 
cd  :  That  court  vras  then  conftituted  of  five  mem- 
b?rs  ele&ed  purfuant  to  the  conftitution,  not  yielding 
in  grade  to  any  other  judges,  being  co  ordinate  with 
the  judges  in  Chancery,  and  forming  with  them,  and 
the  judges  in  admiralty,  the  C<nirt  of  Appeals  f 
whi  jh  court  had  then  no  feparatc  and  excludve  meoi* 
birs. 

To  a  court  thus  conftituted  and  confided  in,  with 
whom  in  the  laft  refort,  thefe  important  and  extreme 
cafes    of  jurifdidion   are  confefiedly   depofited,    it  ^ 

wouM  feem  a  natural  part  of  the  fame  f  y^ftem  to  con-^ 
fi  ie  the  refiduary  and  inferior  claiTes  of  criminal  jti«  ^ 

rifprudence. 

The  tendernefs  and  leaning  of  our  code  in  favour 
of  the  criminal,  the  unoontroiilable  power  of  the  ju« 
ry  to  acquit  in'  a  criminal  cafe,  the  pardoning  power 
of  the  executive,  and  the  obje^ion  to  great  delays  in 
the  execution  of  the  criminal  law,  fully  juftify  this 
policy  in  the  Legiflacure« 
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If  it  be  laid  that  the  criminal  or  party  profccured, 
^las  loft  by  the  reform  of  the  General  Court,  and  cf^ 
tabliihment  of  Diftridi  Courts,  in  leUcion  to  the 
nxunbier  of  the  judges,  it  may  be  anfwered,  that  he 
has  gained  by  certain  provifions  introduced  into  the 
latter  fyftem,  in  rcfpedl  ^f  a  divifion  of  a  court  &c. 
and  by  the  better  chance  he  now  has  of  being  tried 
by  a  jury  of  his  neighbours. 

But  it  will  hardly  be  contended  for  (under  the  pro- 
vifions of  the  Legiflature  itfelf)  that  any  diiFercnce 
cxifts  between  the  fyftenis  relative  to  a  right  of  ap- 
peal to  this  court*;  and  I  prefume  that  the  ground 
now  taken  would  equally  h^ve  been  fee  up  had  the 
original  fyftem  never  been  altered. 

The  particular  cxprefllions  in  theafls  in  queftioa,  as 
applying  to  controverfies  of  a  civil  nature,  are  appro- 
pfiate  and  clear  as  going,  into  the  field  of  criminal 
jurifdi£lion  they  are  inapplicable;  and  gentlemen  dif- 
fer among  themfelves  as  to  the  partition  line  of  juri£- 
diction. 

The  terms  in  the  afl  conflituting  the  Court  of  Ap- 
peals ''  If  the  matt.er  in  controverfy  be  equal  in  va- 
lue &c."  are  clearly  relative  to  the  fubjeci  of  a  civil 
proceeding  ;  and  the  provifion  relative  to  "  franchife 
or  freehold,*'  is  only  meant  to  difpenfe  with  any 
ilandard  of  valuation  as  to  them,  on  account  of  their 
dignity  or  nature,  and  not  to  make  any  departure 
A-om  the  fyftem  of  the  a<^,  fo  as  in  refpe<3  of  them^ 
to  tolerate  a  criminal  proceeding  in  which  they  may 
be  involved. 

By  the  fame  z&.  we  are  refered  to  the  Diflrid 
Court  a6l  on  the  fubjeft  in  queftion :  The  terms 
whereof  are  <*  any  peribn  ice.  ihall  think  himfelf  ag- 
grieve &CC.  in  any  a<5lion,  fuit  or  cooteft  whatever 
ice.  he  fliall  be  permitted  to  appeal  &c. 

Thefe  words  (if  ftanding  alone)  are  not  more 
firong  than  the  general  words  confering  a  jurifdtc* 
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jVaain  the  General  Court  law  of  1777  b^for^nortic-  *  Winger, 
,ed,  (and  u-hich  arc  kept  up  in  the  Diftri^  Court  ^     .^v-i 
law:)  and  we  have  a  LegiQative  ex^ofition  that  Com^BWMiWi, 
they  are  Dtota^lequatctoconfer  a  erirainirf  jurifdio. 
Jon,  anting  from  ^  i4»r<eriionof  t^^oiiicr  tvocdt 
^efeafter  addid. 

But  thefc  words  do  not  (land  fingle.  TT^^  ^^^• 
Joined  terms  **'debt  or  damages,"  "  recovered  or 
claimed/*  "  IhaU  he  W  the  value  &c,*'  all  iWaiy 
apply  to  cafes  of  a  eWil^  nature,  and  arc  inconfiQent 
'with  ihofe  of  a  crinHnal  natirre. 

I  migbtgo  on  andpurfueother  palTagesof  the  laws 
cqrro  bora  ting  this  idea ;  ^fpecially  thofe  relating 
to  the  bonds  to  be  given  on  appeal  Sec.  .  But  this 
haying  been  fatisfadlorily  done  by  the  appellees 
counfel^  I  will  merely  declare  my  concurrence  in 
their  criticifm. 

This  then  is  thr  true  criterion,  that  wherever 
the  dire6l  ohjc(^  ofthe  proceedings  is  the  difcufli* 
on  and  decition  upon  a  civil  right  (whatever  may 
be  the  form  of  the  proceeding)  an  appeal  itiay  be 
taken.  For  example,  fome  informations  may  be 
included  under  this  dirtin6lion,  fuch  as  informa* 
tions  in  the  nature  of  fus  tarn  actions  for  penal- 
ties, (which  in  common  with  anions  of  debt)  lie 
for  penalties  &c ;  and  all  other  Linds  of  proceed- 
ing, whatever  may  be  their  form,  the  direft  objeft 
of  which  is  to  aflert  alright  of  a  civil  nature,  and 
^•hich  arc  deefned  proceedings  of  a  civil  nature. 

But  the  profe€Uti(A9  aow  before  us  is  indituted 
againft  tlie  defeuda-iU  Ai^on  the  cjround  of  crime  j 
and  the  incapacity  to  hold  the  office  now  in  quef« 
tion  is  the  puniihment  prefcribed  therefon 

la  4  Black  390  forfeiture  is  confidereda^  mere- 
ly an  incident  of  puriifhrn^nt :  nor  can  the  fpirit  of 
the  general  principle  be.eyaded,  by  poif^ting  the 
ju^Ri^^^t  ^^  i^  thii$.rca£e  a«;air.ft  tbe  future  tenure 
of  the  very  office*^  in  acquiring  which  the  crime  was 
4;onimitte4. 
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Bcdingar,  '        On#  oftlie  appellants  coTinfcl  topkin  terms  the 
c     *^wm1i-1i     ^^^^  criterion  of  jurifdi6lion  ;    but  his  application 
Wv-^    *    ^^  ^^'^^  ^^'^  ^^^^  ^*'  erroneous.    He  fuppofed  that 
that  which  was  merely  an  incideTit  to  the  judgment 
may  be  ^onfidered  as  the  dirclSt  obje6k  of  the  pro- 
ceeding. 

Another  of  thofe  gentlen&ntook  another  ground: 
another  criterion  of  jurifdi^ipRy  which  certainly 
cannot  be  fubfcribed  to*  He  fuppoled  the  true  rule 
to  be  furniflied  by  tjie  a6l  concerning  bail.  1  bat 
in  thofe  cafes  which  are  bailable,  as  not  a^iTefling 
life  or  limb,  we  have  a  jurif3i6lion ;  but  in  the 
higher  offences'  oiherwife,'  I  prefurae  he  fpokc, 
and  I  now  fpeak^  without  a  reference  to  the  new 
criminal  fyftem.  His  criterion  would  have  this 
confequence,  it  would  let  in  the  lefler  felonies, 
fuch  as  petit  larceny  &c.  whilft  it  excluded  the 
greater.  The  punifliment  againft  petit  larceny  for 
mdance  does  not  go  to  life  or  limb,  it  is  therefore 
)>ailable  under  that  a£l ;  and  it  is  a  felony  as  it  in- 
curred a  total  forfeiture  of  lands  and  goods.  Yel 
the  nature  of  the  crime  is  preciCely  the  fame  with 
grand  larceny,  and  it  is  equally  a  felony:  There 
18  no  diftin^ion,  but  in  the  puniihment. 

Without  adverting  to  the  improbability  of  a  fy t 
iem  which  would  enter  upon  a  large  fieldof  jurifdi&i- 
on,and  fhew  a  greater  regard  to  the  liberty,  than  the 
life  of  the  offender,  we  can  find  no  reafoh  juftify- 
ing  fuch  a  difcrimination  as  that  between  the  twofpe- 
eies  of  larceny,  and  letting  in  fome  crimes  of  pre- 
cifily  the  lame  nature  in  eitchifion  of  others.  I 
believe  no  legiflature  eveir  proceeded  upon  fuch  | 
principle. 

Such  18  my  opinion  upon  this  queftion  af^er  a 
full  con (ideration.  In  two  of  the  reported  cafef 
(and  perhaps  in  others)  a  jurifdi£lion  was  enter- 
tianed  in  oppofition  to  the  principles  now  declar* 
ed;  but  the  obje6\ion  was  not  taken,  Thofe  ca^ 
fes  paiTed  as  to  this  pointy  sui  lilcnti^ ;    and  tfa« 
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general  principle  implying  a  jurifdi6Hbn  in  iHefii- 
preme  Couft  of  the  Commonwealth  obfcurcd,  in 
tli«  diftant  view  of  the  courts  that  refult  which 
now  tlearly  emerges  from  a  particular  examinatU 
on  of  our  fiatutary  fyftem.  ^    ' 

I  am  thertfore  of  opinion  that  the  apoeal  (hoold 
be  (JHtniffcd.  '  *      • 

FLE M ING  Juage.  The  aa  of  A (Tembly  is  the 
foundation  of  the  jurifdiftion  of  this  court;  and 
that  conSnes  it  to  cafes  of  a  civil  nature  altogether. 
The  words,  **if  the  matter  in  controverfy  be  equal 
to  one  hundred  dollara,**  clearly  fhew  that  civil  cafes 
only  were  intended  to  be  ref  ered  to  the  determina- 
tion of  this  court ;  for^  if  it  was  meant  to  include 
thofe  of  crime,  it  is  very  difficult  to  conceive  why 
it  (houldhave  been  left  to  mere  conftrudlion,  with- 
out; any  pofitive  declaration  to  thateffeft.  There 
can  be  np  ground  for  the  diftinftion  between  high- 
er and  fower  offences  :  Both  muft  be  the  fubjedt 
of  appeal,  or  neither;  and  therefore  when  the  ap- 
pellants counfel  admit,  that  the  court  has  not  ju- 
rifdi^lton  over  the  higher,  they,  in  effeft,  admit, 
that  it  has  not  over  the  other.  I. am  confequently 
of  opinion,  that  the  appeal  was  improperly  grant* 
ed,  and  that  it  ought  jLo  be  difmifled. 

CARRINGTON  Judge.  The  jurifdiaion  of 
this  court  is  derived  from  the  aft  of  Affembly ; 
and  it  can  exercife  no  authority,  but  what  that 
|rtves.  By  the  fecond  feftion  of  the  aft  conftitut- 
ingthe  Court  of  Appeals,  the  jurifdiftion  is  de- 
clared to  extend  to  cafes  provided  for  by  the  con* 
ftitntion  ;  to  fuits  originating  there,  or  adjourned 
thither  for  trial  by  any  ftatute;  to  cafes  depending 
therein  at  the  time  of  pafling  the  a6l ;  and  to  ap- 
peals, writs  of  error,  or  fuperfedeas,  to  reverfc 
decrees  of  the  High  Court  of  Chancery^  judg- 
mentt  of  the  General  Court,  or  Diftrift  Courts^ 
if  Htm  matters  in  controverfy  be  equal  in  value,  ex- 
ctefire  of  cofts,  to  one  hundred  dollars  in  the  Dif« 


Bedlngfr, 
^om^nwealtlu 
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BtdUig^.  tri^l  CourU,  or  one  hundred  and  fifty  in  the  ge- 
Com*X*  ItK  ^^"^^  Court,  or  High  Court  of  Chancery,  or  be  a 
^^  -^  freehold,  or  franchife.,  jNone.of  which  defcrip:!- 
.ojn,9  U  applicable  jto  ^he  prefe;»t  cafe;  For  it  \m 
not  a  cafe  arifing  utider  Uic  cooftitu'^jon  ,  uor  did 
it  originate  here,  nor  has  it  been  adjourned  hither 
rby  ^y  ftatute  ^ ;  tvor  w^s  it  ^eg^nd^pg  here  when 
the  aA  parted ;  nor  is  it  of  one  hundred  d\»llari  va^ 
hie  ;  nor  fuch  a  difpute  about  a  freehold,  or  fran- 
.clyfi?  a«  was  contemplated  by  thf  a^^  which,  from 
jtbe  wKole  complexion  of  it^  meant  to  exclude  eve* 

E'  •  kjnd  of  criminal  jurifdidlion,  created  by  the 
egi/la^ture  and  to  confine  the  court  to  the  exaroi* 
nation  of  controverf;ci  of  ^  civil  [nature  altogether. 
And  the  only  reafon  for  infertipg  ihe  WDrdsjOr#f^aA/ 
and  franchise  was  the  appreheniiqn,  that  un'Iefs 
mentioned,  they  migh4.  not  be*  thought  in^loded 
trithin  the  powers  given  the  court ;  i>f  courfei 
^s  t/he  a6l  ir;  the  fb^  bails  of  our  ai^thpiity,  and 
that,  -fo  far  from,  giving  a  criminal  juri|4i£li*>n, 
has*  cautioufly  avoijed  it,  I  am  pfj opinion 
that  the  appeal  ihould  acttohave  b^eiVf^Mowedi 
and  that  it  ought  now  to  be  dilroilTed. 

LYONS  Judge.  \  -ara  of  opiujofi  that  this 
iV)UTt  ha«  no  criminaKjurildjftiqn  ejcc^iptinfpecial 
cafes  provided  by  law*  .J. was  of  that  opinion  up- 
on a  former  occalion,  and  I  continue  of  that  opir.i- 
•nion  ftill.     For  thp  a6lofAflcrably  mentions  fub- 

}**6ls  of  a  civil  nature  only  ,  and  does  pot,  erea 
ly  inference,  extend  to  thofe  of  crimp*  ^,The 
jATords,  **  if  the  matter  in  controverfy  Iw^  equal  in 
V  valaq,  exclufive  of  cofts,  to  one  hundred-wllars 
**  in  ^h^  pifltridl  Courts^. or  one  hundred,  ana  fifty 
^*  in^jhe  General  Court,  or  High  Court  of. Chaa* 
**  cerv,**  are  decifive,  as  thiey,  neceffarily,  relate 
to  civil  cauies  only*  For  the  cxpreflion  **  equ^l  in 
yalue,"  can  apply  to  nothing  elfe.  Nor  do  the 
.words  freehold  or  franchise  embrace  the  preieDC 
ay)peal }  beoiufe  they  (UH  relate  to  qqatroyerfics 
o/fi  civil  nature  concerning  them  ;  t^at  is  tj  lay, 
W^.f  re  a  civil  adion^  and  not  a  criminal  profecu- 
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tion  is  brought.  But  here,  noi  only  is  the  proc^fii 
of  the  criminal  kind,  but  the  very  point  charged 
and  put  in  iflue  is^  whether  a  crime  has  been  coin* 
mitted  or  not?  So  that  the  judgment  is,  that  the 
defendant  has  done  a  criminal  thing,  and  the  lofs 
of  office  is  but  the  confequencc  of  it.  Then  aa  the 
a6l  of  AfTembly  has  confined  thejurifdiflion  of  the 
court  to  civil  cafes,  unlefs  in  thofe  fptcialJy  pro* 
vided  for  under  the  conftitution,  or  particular fta- 
tuies,  it  follows,  neceffarily,  that  the  court  can* 
not  affume  it  in  the  prcfcnt  cafe  ;  and  therefore 
that  the  api>eal  ought  to  be  dil'milled. 


Bediagtr, 
'  Cotn*mvealth* 


TABS, 
again/i  " 
fi  A  I  R  D. 

IN  ejeftment  brought  by  Bairtl  againft  Tabb's 
reprefcntative's,  for  a  piece  of  Und  In  the  town 
of  Pcterfburg,  the.  defendants. filed  a  bill  of  excep- 
tions to  the  courts  opinion  ;  which  ilated,  that 
they  obje6led''to  the  introdufl\on  of  a  deed  from 
Blow^  and  wife  to  the  plaintiff,  dated  2d  January 
1797,  for  "  a  parcel  of  land  in  the  town  of  Pcterf- 
*^  bnrg,  on  the  fouth  fide  of  the  ftreet  thjereof,  be- 
**  ing  P*rt  of  a  tra6l  purchaiedof  Ncwfum  &  wife, 
*'  by  deed  dated  the  2.1  d  of  p<aobcr  lySj,  begiu- 
**  ning  at  the  center  of  the  brick  honfe  run,  thence 
''S.  «4S  W.  6  p.  thence  N  4%  W.  19  p.  .i6J. 
**  thence  S.  86%  W.  13  1.  thence  10"- VV.  7  p. 
"  to  the  main  ftreet  of  Peter(burg  ;  thence  down 
**  the  faidftreet  8  p.  lo^l,  to  the  center  of  the  brick 
'*  koufe  njn  at  the  bridge  ;  thence  up  the  faid  run 
"  to  the  beginning,"  to  theiu  that  the  plaintiff* bad 
a  le^al  right  to  the  land  in  dispute^  of  which  the 
defendants^  at  tb€  time  of  the  execution  of  the  sqid 
deedj  vierc  in  aSlual  posfessiony  claiming  the 
fame  under  a  deed  from  Ravenfcroft  to  Tabb, 


Iflhcverditt 
does  not  ^d 
title  or  poffef- 
flion  in  the 
grantor  he  cam 
convey  neither 
and    therefore 
his   grantee 
cannot  main* 
tiin  an  ejcd- 
ment  againft 
the   tenant  in 

pofleillon. 

Slutre:  Whe- 
ther a  deed  of 
baj-gain  and 
fale  for  land, 
by  one  out  of 
poifefliony  it 
not  void  } 
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T4bb,         (  dated  4th  Deeembtr  1793  )    for  ti   acres    of 
j^i\  land  in  the  town  of  Peterfturg,    "  beginning    cm 

*'  **  the  fouth  fide  of  Appoma^ox  river  at  the  mouth 

.  ^^  oi  di  fmall  gut,  and  extending  thence  S.  16^  K. 
^^  174  p.  to  a  corner  in  Boiling's  line;  thence 
*'  S.  71*  3omin.  W.  24  p.  16  1,  to  the  middle  of 
^^theftreet;  thence  N.  15^  W.  108  p.  to  the 
^  brick  houfe  run ;  thence  down  the  brick  houfe 
^  run  to  the  river,  as  the  fame  meanders,  thence^ 
**  down  the  river  to  the  beginning/'  But  that  the 
court  overruled  the  exception,  and  permitted  the 
faid  deed  to  go  as  evidence  to  the  jury  ;  becauCr 
the  pofleffion,  which  the  defendants  had,  was  by 
the  building  a  hoaft;  over  the  brick  houfe  run,  and 
changing  its  cottrfe  at  the  time  mentioned  in  the 
fubiequent  exception  :     Which  is  as  follows : 

That  the  plaintiff  offered  in  evidence  the  deed 
from  Newfum  and  wife  to  Blow,  dated  aift  06lo* 
ber  1783,  for  li  acres  13  p.  **  Beginning  at  J. 
*^  King's  Ipwer  co'-ner  at  the  road  leading  through 
*'  Peterfburg;  thence  N.  84^  E.  5  ch.  29  1.  along 
•'the  faid  road  to  the  brick  houfe  run  at  the  bridge 
**  thence  S.  up  the  faid  run  1 1  ch.  38  1.  thence  S. 
^  84^  W.  5  ch.  a6 1*  thence  N,  1  r  ch.  38 1.  to  the  be- 
ginning.**  As  alfo  the  deed  from  Blow  to  the 
plaihtiff;  And  proved,  by  witneffcs^  that  the 
courfe  of  the  brick  houfe  run,  was  altered  by  f  abb, 
afterthe  aift  Ofilober  1783,  and  before  the  2d 
January  1797,  to  wit  in  1786;  That  the  deCen* 
dants  obje6led  to  the  evidence  by  witneffes,  be- 
caufe  the  deed,  under  which  the  plaintiff  claims, 
ftates  the  brick  houfe  run,  as  it  meanders,  to  be 
the  boundary  line,  and  therefore  he  was  preclud- 
ed from  bringing  parol  teftimony  to  fhew  an  alter- 
ation in  the  courfe  of  it  previous  to  the  time  when 
his  right  accrued,  but  this  obje6lion  wis  Tikewife 
overruled.  Verdift  and  judgment  for  the  plaintiff: 
To  which  judgment  the  defendants  obtained  % 
writ  of  fuperfedeas  from  this  cou  rt. 
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Hat  for  the  appellant*     Bl(  w%  deed  only  coo- 
^veyed  the  laiul  accordn.g  to  the  courfc  of  the  run 
ait  the  uvcitj  and  not  that  which  had  been  made,  in 
^ocfequence  9f  the  changes  ia  the  llreanu     Ihere* 
fore  Batrd  cannot  claim  ari v  more  4.han  would  pafs 
ai^ccording  to  the  courfts  of  the  run  at  the  date  of 
making  the  deed.     One  out  of  poUeJion   cannot 
eonvey  the  deed  of  bargain  and  hle.-^Duvai  vf* 
£i6b  in  this  court,  *  iB  not  ag^iinil  me  ;    becaufe 
xhere  Bibb  himfelf  was  the  perion  who  conveyed  to 
3Duval,  and  was  by  him  permitted  to  remain  in  poffe£> 
lion.     At  common  la  W|  the  rule  was  pofitive  that  a 
ehofe  in  adtion,  or  right  of  entry  could  not  be  grant- 
ed-   Listl  se&.  ixf .  Co.  Lit  214,  a68.  iBac.^^f^ 
A  Co*  56.  3  Co.  10,  11.3  Black  C9m.  175,  4  Blaci 
4zonu  135.  P(^.  Dev.  35,  a.33.  %  Bac.  5a.     Tbie 
is  not  founded  on  the  itatute  oi  wills,   but  on  the 
common  law  rule,   Cowp.  90.     The  rule,   that  he 
'vrbo  claims  aa  heir,  mull  claim  from  him  who  wa$ 
laH  actually  felzed,  applies  with  great  force  in  tb« 
prefent  cafe;  for  the  heir  of  luch  a  grantee  could 
not  recover,  becaufe  he  would  not  claim  from  the 
perfon  lail  a^ually  f^ised.     It  then  jthe  grantee 
could  not  tranfinit  tlie  inheritance  to  his  heir,  be 
cnnfiot  convey  to  another.      At  common  law  n 
deed  of  bargain  and  fale  only  raifed  on  ufie  ;    and 
therefore  poffeflion  was  neceffary,  ornothitigpaf$r 
cd.     a*  Black.    Com.  335,    337.    Saunders  Ustt^ 
314.     This  idea  iupportcd  b>  the  adl  of  Afiembly 
PL  Rev.  Cod.   159;     Fur  there  the  noxAp§sstSi^ 
sion  is  expiefsly  infer  led,  as  neceffary  to  give  va^ 
iidity  to  the  conveyance.      At  any  rate  the  a^ 
concerning  prctenftd  titles   PI     Rev     Cod.    37^ 
was  fubfequent  to  it;    and  thtrt^fore   it  i«  clears 
that  the  legidatur*^  inrended  thac  a  matter  in  adUt 
on,  or  depending  upon  a  light  of   entry,    ftieuM 
not  be  conveyed.      The  aft    of  Aflf^mbly  is  the 
&tnie  as  the  Stat,  o^  Hen     in^ngbud;    and,   by 
the  conftrufilion  of  tlvar  Statute  a  falc   by  one  out 
ofpuffeflion,    hash  «f"  h^^■  to  ht-    wnhin    ibf  pe^ 
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Tabb,         naltiei  of  the  aft,  Co.  Utt.  "569.      It  vrill  not! 
w.  fufficient  to  fay,  that  the  penalty  mty  attach,    aj 

Baird.        though  the  conveyance  will  be  good.     For  that  ; 
'     not  fo ;    becaufe  it  would  be  void  as  contrary  to 
law,  in  which  cafe  a  court  would  not  alfift. 
343.      Therefore  the  judgment,    which  afEr 
the  conveyance  is  erroneous ;  andoi^ht  to  he  ren 
verfed. 

RoBEKTSON  contra.      The  parties    are  boani 
1)y  the  defcripiion  of  the  boundaries  of  tke  ran  coo^ 
tained  in  the  deed  ;  and  that  defcriptton   indudri 
the  premifes   in  difpute;    for  it  was    inteDded  t« 
convey  all  that  Newfum  conveyed  to  Blow.     The 
conveyance  was  good  ;    for  the  authorities  cited 
tipon  the  common  law  doctrine  do  not  apply ;    be- 
caufe  they  all  related  to  feoffments,    and  not  to 
llatutary  conveyances.      I'he  paifa^  from  Black* 
ftone  relative  to  maintenance,    proves  that  there 
may  be  fuch  a  conveyance.     For  how  could  a  man 
grant  to  a  fidlitious  leffee  a  right  to  profecute    the 
title,   if  he  could  not  convey  the  title   itfclf?  for 
the  leafe  is  a  portion  of  the  title ;  and  if  he  could 
convey  a  part  he  certainly  might  convey  the  whole. 
Duvall  vs  Bibi  is  underftood  to  have  (ettled  a  rule 
different  from  that  contended  for  upon  the    other 
fide-     The  cafe  from  Cowper  does  not  apply,  as 
it  related  to  a  different  fubjeft  j    it  refpefted  after 
acquired  lands.      The  a6l  concerning  pretenfed 
titles  was  only  meant  to  apply  to  cafes  where  there 
wasnb  right  of  entry.  The  rule  of  the  common  law 
was  founded  on   the   ground  that   the   powerful 
would  opprefs  the  weak  ;   which  is  not  to  be  fear* 
rf  at  this  day.     The  argument' concerning  the  in- 
h^itance  is  m  fa£l  the  fame  queftion ;  for,    if  a  ti- 
tie  was  conveyed  to  him,    his  heir   would  inherit 
that  title   from  him.      The   appellants  doctrine 
would  go  to  prove   that  a  man  might  acquire  a 
right  by  tort.     The  ftatute  of  ufes  in  England,  as 
well  as  our  a6l  of  Affembly,    transfers  the  afe  to 
the  pcfleflion ;  that  is  to  fay,  they  unite  tlie  t  tie 
and  pofleflion  together,  in  the  fame  manner  as  if  a 
complete  feoffment  had  been  made.     And  fuppofe 
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a  feoff  nent  made  on  parp«l,'  ought  it  to  be  defeajD*  . 
ed  by  fome  perfon  h^pptmng  to  be  on  a  fniaU  part, 
although  thai:  circuuiftance  was  not  known  at  the 
tinie^ 

Cur,  adv.  vult. 

ROArNEJndge.  .Thts'wasaa  ejeAment  for  a 
lot  in  Peterfburg,  brought  by  the  appellee  aigaiiVft« 
the  appellant.  The  appellee  recovered  the  lame{« 
to  which  judgnaeat  a  fuper(&dea«  was  obtainedi    ' 

On  the  trial  the  counfel  for  the  defendant  filed 
his  exception,  ftating  an  objedion  lathe  incrodiic* 
tion  of  the  deed  under  which  the  lei&drclaimed  (that: 
deed  is  dated  on  the  id  of  January  1797^  is  given  by 
Blow  and  wife  to  the  plaintliF  for  a  lot  ncvt pr^per^ 
ly  belonging  to  them  bounded  &c.  &c.  &c.  and  all 
the  right,  inrtcreft,  lie  in  the  fame  and  every  part 
thereof)  as  evidence  to  ihew  that  the  plaintiff  hadi 
a  legal  right  to  the  land  in  drfpute,  af  which  the 
defendants,  at  the  lime  of  the  execution  of  tha^ 
fjid  deed,  were  in  adlual  poffcflion,  claiming  iti 
under  a  deed  (of  the  4th  December  1793,  from 
RavenfcrofttoJ.  Tabb.) 

.  The  court  ovewuled*  the  objeftion,  and  permit* 
ted  the  deed  to  go  in  evidence  for  the  purpofe  afore* 
faid<»  *'becaufe  the  poflcifion,  which  the  defendant 
^^  had,  was  by  building  a  houfe  and  changing  the^ 
^  courfe  of  the  run  at  the  tinve  mentioned  in  ttte* 
**  other  exceptions,*'  .-!     . 

That  the  plaintiff  alio  produced  in  evidence  a 
deed,  from  Newfum  and  wife,*  to  Blow,  of  the 
2lft  06lober  1783,  of  bargain  and  fale  for  valua* 
blc  confideraiion,  and  offered  witneffes  to  prove 
that  the  courfeof  the  run  (the  boundary  in  queOi- 
on)  was  altered  by  Tabb  (under  whom  tfee  defen- 
dants claim)  after  O6lober  aift  1783  and  before 
January  ad  1797,  that  is  to  fay  in  1786,  and  the 
dclendanta  counfel  objected  ia\he  teftimony  uyg- 
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TaW>*  ing  ^  tbftt  At  the  brick  riiii,  as  h  meanddri^  isftat- 
*^  ed  in  the  plaintiiFe  deed  to  be  their  boundaries, 
^^  parol  evidence,  to  (hew  its  courfe  to  have  been 
**  altered  prior  to  the  date  of  the  deed,  was  ijud- 
^  miffiblei''  but  the  court  overruled  that  obje^- 
on  aIfo« 

Tti^o  q«eftioni  are  made  by  the  appellants  coon* 
ft! :  One  a  particular  one  arifing  under  the  deed 
in  queftion^  and  applying  only  to  this  cafe ;  the 
other  a  general  qudlion,  and  of  Tcry  extenfive  im- 
portance. 

That  general  queflion  it.  Whether  a  deed  of 
bargain  and  fale,  by  a  bargainor  not  in  pofleffioa 
of  the  premifes,  conveys  a  title  under  which  the 
bargainee  can  recover  I 

When  I  fay  a  bargainor,  not  in  poiTeffion,  I 
mean  having  neither  an  aAual  pofieffion,  nor  that  fti- 
ttitory  pofieffion  which  he  might  acauire  under  our 
aft  as  bargainee  to  fome  other  peruMi  having  po£- 
feflion. 

It  was  argued,  and  may  be  alledged,  that  the 
defendants  in  the  prefent  cafe  were  merely  diflei- 
fors  as  to  part  of  the  premifes  conveyed,  and  fo 
the  cafe  is  different  from  that  of  a  total  diffeizin. 
But  it  is  a  clear  law  that  if  there  be  two  dtfiieifors, 
or  one  difleifor,  who  conveys  to  two  feoffees,  an 
entry  muft  be  made  upon  both.  3  Blmck.  175: 
This  is  fuppofed  to  be  a  complete  anfwer  to  that 
objeftion. 

As  to  the  general  queftion  jufe  Aated,  the  cafe 
of  Duval  vs  Biib  is  relied  on.  I  fat  in  that  cafe, 
and  entirely  concurred  in  the  decifion  that  was 
given  in  it.  In  that  cafe  Bibb  had  been  long  in 
aftual  pofleffion  ;  he  conveyed  to  Graves  by  bar* 
gain  and  fale.  Graves  had  therefore  a  ftatutary 
pofleffion^  and  conveyed  to  Duval.  The  fury 
found  aa  adverfe  pofleffion  in  Bibb  againil  Graves 
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and  thofe  claiming  under  him,  except  as  to  the  opC' 
ration  of  the  deeds •  The  court  were  of  opinioa 
that  Bibbs  poflTeirLon  was  tran^fered  to  Graves,  un« 
der  onr  a(5lon  that  fubjeiSI;  that  Graves  was  there- 
fore competent  to  convey  to  Duval ;  aqd  that 
Bibbs  poifeilion  was  not  adverfe  as  the  jury  condi- 
tionally found  it,  but  was  the  poffeflion  of  Graves: 
under  the  operation  of  the  deeds  fubmitted  for  their 
decifion.  The  cou-t  were  alfo  of  opinion  that 
as  there  was  an  actual  poflcflion  of  more  than  one 
year  in  thofe  under  whom  the  plaintiff  claimed, 
that  circumliance  took  this  cafe  out  of  the  ftatute 
concerning  pretenfed  titles*  The  court  were  fur- 
ther ofopiiiiau  ihiit  that  acl  concerning  pretenfed 
titles  inipofcd  a  penalty,  but  did  not  avoid  a  con- 
veyance, 

Thefe  pofitions,  except  the  laft,  are  fo  evident 
as  to  require  no  illuilration* 

Under  the  lail  podtion,  it  is  to  be  obferved, 
that  the  a6t  concerning  pretenfed  titles  does  not  de- 
clare the  conveyance  therein  inhibited  to  be  void. 
It  leaves  the  effedl  and  legal  operation  of  fuch  con« 
veyances  to  be  decided  by  the  laws  relative  to  the 
fubje6L  It  proceeds  upon  the  maxim  ^^  FaSum 
valet^  fieri  non  debet^  The  mifchief  againft 
which  the  Legiflatnre  pointed  this  law ;  againft 
which  it  denounced  penalties,  was  the  ftUiiig  ti- 
tles without  poiTellion,  or  upon  a  fliort,  and  there- 
fore probably  a  colourable  polTefTion.  But  it  did 
not,  nor  was  there  any  occaiBon  for  it,  change 
the  rules  of  law  relative  to  the  fubjcdl  of  titles. 

But  it  has  been  infered  from  that  decifion,  that 
no  pofleliion  at  all,  either  adual  or  Qatuury,  it 
neceffary  to  be  in  the  bargainor  at  the  time  of  the 
conveyance. 

I  have  revolved  this  fubje£l  much  in  my  own 
mind,  and  cannot  be  of  that  opinio.^ :  Ncr  do  I 
think  that  the  cafe  of  Duval  vs  Bibb  has  gone  fo 
far  as  it  has  been  contended.  ^ 

G  a 
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T wiUeaamine  the moft promktent reafons  wKicli 
would  be  probably  urged  to  jufiify  that  pofition. 

!•  It  may  be  faid  that  the  words  of  our  a€l  of 
Aflembly  are  verj'  ftrong,  being  that  **  the  pofief- 
*'  feffioa  of  the  bargainor  Oiall  be  conveyed  as  per- 
**  fe6lly  as  if  the  bargainee  had  been  enfeoffed  with 
**  livery  of  feizin  -^  and  that  thefe  word*  **  are 
not  in  the  ftatute  of  ufes."  It  it  true  they  are 
not.  But  the  anfwers  are,  i.  That  thefe  words  re- 
late  to  the  polfeilion  of  the  bargainee,  not  that  of 
the  bargainor,  s.  That  a  fimilar  conftruflion  had 
taken  place  upon  the  ilatute  of  ufes,  and  our  ad 
not  only  took  up  and  enadled  in^  (brong  terms  the 
{ubftance  of  that  ftatute,  but  alfo  the  condruAioa 
which  had  taken  place  upon  it.  And  3dly,  a  pof- 
ieflion  in  the  bargainor  i^  preluppofed  by  the  very 
terms  of  the  clauie. 

2.  It  may  be  faid  that  the  emphatical  word  sei7>^ 
ed^  contained  in  the  Englifh  ftatute  of  ufes,  is  omit- 
ted in  our  a£l ;  whence  it  is  inferable  that  under 
the  latter  a  feizen,  or  podefTion,  is  not  neceflarj'. 

The  anfwer  is,  that  the  introdu6lion  of  that 
word  ia  the  ftatute  of  ufes  had  been  adjudged  to 
exclude  terms  for  years,  or  chattle  interefts, — 2' 
Black  336,  and  the  omiflion  of  it  in  our  a6l  may 
fairly  be  arrributed  to  a  deiign  to  embrace  thole 
iiiterefts ;  interefts  which  tie  in  pofieffion,  and  not 
in  seizen. 

3dly,  It  may  be  faid,  and  with  truth,  that  Zf 
greater  liberaKiy  now  exifts  in  refpe6l  of  transfer^ 
ing  chofes  in  a61ion  and  poffibilities,  than  did  at 
the  time  of  enading  the  ftatute  of  ufes,  andhence^ 
a  Tariation  might  arife.  The  anfwer  is,  that  the 
Legiflature,.  as  evidenced  by  the  aft  of  pretenfe* 
titles,  fubftantially  fimilar  to  the  Britifli  aft  on  the 
feme  fubjeft,  ftill  confidfer  fuch  transfers  as  proper 
to^be  prohibited.  We  cannot  argae  from  this 
fource  therefore  further  than  the  juft  conftruflion 
^f  their  words  will  warrant. 
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4*  But  the  great  argument  is  deduced  from  the 
toufequences  which  would  enfue  from  adhering  to 
the  ancient  do(^\riue8  onthis  fubjeft  Admitting 
that  thcfe  con  Sequences  may  be  injurious  on  one 
fide,  efpecialiy  in  a  young  country  where  vaft 
trails  of  land  are  iViU  uncleared,  and  in  relation 
to  which  there  may  be  a  difficulty  in  traeing^the 
poflellion,  I  ara  not  prepared  to  fay,  whether  c- 
qual  or  greater  inconveniences  would  not  refult, 
from  retracing  the  policy  of  the  law  in  rcfpeft  of 
maintenance  ;  aJjnitting  an  unlimited  right  of 
transferiug  pofTibHities  and  rights  in  a6lion  in  re- 
lation to  lands  J  and  lofing  si^ht  of  that  pofTeffion 
Nvhich  is  deemedrby  the  common  law  an  eflential 
link  of  title. 

As  to  going  into  thefe  confequcnces,  and  depart- 
ing  from  the  letter  and  fpirit  of  the  adl  and  princi* 
pUs  of  the  clauic  now  before  us,  1  difclaim  the 
power,  and  leave  the  fubjeft  to  the  wifdom  o£ 
another  department. 

I  have  faid  that  nothing  in  the  cafe  of  Duval  vm 
Bibb  goes  to  difpenfe  with  (latutary  at  well  as  ao* 
tual  pofTeflion.  This  opinion  accords  with  my  own 
ideas  of  the  decifion  at  the  time,  and  is  notflitken 
by  a  deliberate  confideration  of  Mr.  Call's  report 
of  that  cafe.  It  is  true,  the  report  is  rather  in* 
diftin6lly  exprefled,  but  its  meaning  may  be  clear* 
iy  evifcerated.  It  is  important  that  in  that  cafe 
there  was  a  ftatutory  poffefSon  in  Graves:  It  is  % 
found  rule  of  conftru<Slion,  that  the  meaning  of 
doubtful  or  ambiguous  expreflions  is  to  be  deter* 
mined  by  reference  to  the  adlual  cafe  to  which 
they  were  applied.  Let  us  not  loofe  fight  of  this 
(landard  in  the  cafe  before  us.  It  is  alfo  impor* 
tant  that  although  for  difii£lion  fake  I  ufe  the 
term  ftatutary  in  oppofition  to  aSfual  possession^ 
that  poffeffion  is  of  high  dignity  under  our  a^,  be* 
iwg  equal  to  one  transferedby  livery  of  feizin.  In 
the  very  cafe  now  in  queftion  it  was  held  to  merge 
andextinguifli  the  actual  pofiefiion  of  Bibbj  whoba4 
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Bolden  as  terretenant  for  more  than  20  years  befbnt 
the  deed  to  Graves,  and  who  ftill  held ;  judgniertt 
was  given  againft  Bibb  notwithftanding  hi^  poflef- 
fion  for  the  premifes  in  queftion.  Ttiis  could  not 
have  been  done,  as  ao  years  gives  a  title  in  ejed- 
ment,  if  Bibbs  pofleflion  had  been  adverfe  in  ref* 
pe6l  of  Graves.  In  truth  it  was  deemed  to  be 
Grave's  pofTeffion :  A  ilatutary  pofFeflion  indeed^ 
inftead  of  an  adual  one. 

This   decifion  has  exalted  the  dignity   of  ilatn. 
tory  poiTefiion  to  its  proper  level.     It  goes  to  g^vc 
tok  conftru&ive  poffeffion  exifting  in  the  bargain- 
'^r  at  the  time  of  the  conveyance,  the  fame  tffe€k 
as  an  a£lual  pofleflion.     It  gives  to  the  ftatutary 
inveftiture   an  eouipollent  tffe&  with  an  invefti- 
ture  by  livery  of  ieizen.     AH  those  expreffions  in 
the  reported  cafe,  importing  that  Graves  was  out 
of  poflei&on,  only  mean  that  he  had  not  the  a£tual 
occupancy*     They  do  not  import  that  he  had  not 
that  fpecies  of  poffeffion  which  is  confered  by  the 
operation  of  the  flatute ;    and  which  in  this  cafe 
was  powerful  enough  to  overrule  the  a£lual  occu- 
pancy of  Bibb.     Such  was  clearly  the  meaning  ctf 
the  Prefident  in  this  part  of  the  report,    **  Whc- 
**  ther  a  perfon  out  of  pofleflion  can  convey  his 
^  title  by  bargain  and  fale,  or  any  other  ftatutary 
**  conveyance  i    Seems  fettled  by  decifions  in  Engs- 
**  land  under  their  ftatute  of  ufes:     And  our  aft  of 
•*  Aflcmbly  page  167,  in  conformity  to  thofe  de- 
^  cifions  has  dAAei  a  claufe,  not  in  the  ftatute  of 
**  ufes,  that  thofe  conveyances  fliall  transfer  the 
**  poiTeffion  to  the  ufe,  as  perfeflly  as  if  the  bar^ 
^  gainee  had  been  enfeoffed  with  livery  of  feizin 
**  of  the  land  conveyed.**     In  my  fenfe  of  this  fub- 
je6t,    the  Englifti  decifions  warrant  the  pofition  ; 
they  give  to  a  ftatutary  pofleftion  in  the  bargainor 
the  effeft  of  aftual  poffeffion.     Yhat  effedexifting 
ttnder  the  ftatute  of  ufes  is  corroborated  here  by 
the  emphatical  words  of  our  aft  importing  its  equi* 
valence  with  livery  of  feizin.     In   this   view  the 
Preiklent  was  correft  i    but  that  able  and  correft 
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judge  would  never  have  faid  that  a  bargainor,  hav- 
ing  no  manner  of  pofleflion,  could  convey  a  title 
under  the  ftjtiite  of  ufes :  Every  Tyro  in  the 
common  law  knows  the  cafe  to  be  otherwife* 

Thus  much  for  the  report  itfelf  t  The  memo- 
raudum  of  the  reporter  muft  be  underftood  in  the 
fame  fenfe.  Every  thing  faid  in  court,  and  out 
of  court  upon  the  fubjeft,  had  relation  to  the  ex- 
iting cafe  ;  and  I  am  clearly  of  opinion  that  th« 
ambiguity  on  this  fubje6t  has  only  arifen  from  uf« 
ing  the  words  out  offossesiion  in  their  vulgar,  in- 
ficad  of  their  legal,  fenfe. 

Thus  conGdering  and  underftanding  that  cafe, 
I  truft  I  (land  entirely  acquitted  for  giving  this 
explanation  of  it,  and  for  believing  it  does  not 
reach  the  point  now  before  us* 

In  the  cafe  before  us,  Blow,  the  bargainor  of 
the  appellant,  is  not  found  to  have  had  even  a  con- 
ftnifliveor  ftatutarypoflefllon,  as  Bibb  was.  The 
contrary  is  rather  inferable  from  an  expreffion  in 
tiis  (Blows)  deed:  Which  defcribes  the  lot  tfx 
now  properly  belonging  to  binty  thereby  rather 
excluding  an  idea  of  that  polTeflion  in  Newfum, 
which  would  have  refulted  to  him  by  operation  of 
law,  had  Newfum  bimfelf  been  po([tSiidm 

This  view  of  the  fubjefl  in  my  opinion  decides 
the  caufein  favour  of  the  appellants*  It  is  there- 
fore  unneceiTary  to  difcufs  the  particular  queftion, 
made  by  their  confel,  before  alluded  to.  I  would 
fay  however  if  it  were  nccefTary,  that  it  is  too  rigid 
a  conftru6lion  of  the  deed  under  which  the  plain* 
tiffs  ciaim,  to  adhere  merely  to  the  emphatical 
terms  relied  on  *^  ax  the  run  novt  meanders/^  and 
reje6l  the  other  words  in  the  fame  deed  delcribing 
the  land,  as  being  all  that  tra6l  purchafed  from 
Newfum  &c.  The  conftru6lion  of  a  deed  Ihall  be 
made  upon  a  conllderation  of  all  its  exprefTions  of 
^lipription  ;    beiides  thefe  emphatical  terms   (as 
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Tabb,     »    they  are  called)  were  probabj^  taken   from  the 

nts.  deed  under  which  the  bargilhor   claimed,     as   a 

Baird.         p^j.^  Qf  ^Yi^  defcription  of  tWt  land,  and  if  fo  were 

not  meant  to  be  tied  d9ai^n  to  the  a£lual  period  of 

the  date  of  the  deed  \a  queftion, 

I  am  therefore  ,©f  opinion  that  the  judgment  of 
the  Diftrift  Cqiirt  i$  erroneous,  and  ought  to  be  re- 
yorfed.         / 

FLEM^G  Judge.    It  isunneceffary  to  difcufs 

this  fuy^6l  at  length,  as  thequeftion  turns  upon  tha 

3f  poflefllon  altogether;  for  the  perfon  in  pof- 

has  a  right  to  hold,    until  a  better  title  is 

Here  Baird  claimed  the  premifes  from 

and  he  from  Newfum  ;    but  no  feizin  or  ti- 

tie  is  found,    either,    in  Newfum  or   Blow :     Of 

courfe   the  latter  had  none  to  convey  to   Baird ; 

who  therefore  has  {hewn  no  title  to  recover  againft 

the  tenant  in  pofleffion,  whofe  right  is  prima  Ja* 

cie  paramount  to  anylother;  and  cannot  be  difturb- 

ed,  as  before  observed,  except  by  one  fhewing  a 

better  title.     Confequently.  I  am  of  opinion  that 

the  judgment  is  erroneous,    and  ought  to  be  re-^ 

verfed, 

CARRINGTON  Judge.  Whatever  opinion  ( 
might  have  entertained  upon  the  main  qucftion 
made  in  the  caufe,  it  is  unneceflary  to  declare  it,  as 
the  { laintiff,  in  the  Diftrift  Court,  has  (hewn  no 
right  of  entry  in  himfelf.  For,  to  enable  hira  to 
recover,  he  ought  to  have  fhewn  a  better  title  to 
the  premifes,  than  the  tenant  in  pofieflioTi  had : 
But  this  he  has  not  done.  He  has  produced  a  deed 
from  Newfum  to  Blow,  under  whom  he  claimsi 
But  he  has  not  (hewn  that  Newfum  had  any  title, 
or  that  he  ever  was  feized,  or  pofTeflTedin  any  man- 
lier whatever.  The  cafe,  therefore,  diflers  from 
^hat  of  Z)«v^/ vs  Bihbx  For,  in  that,  Bibb,  the 
perfon  under  whom  Graves  claimed,  was  found 
to  have  been  in  pofleffion  for  more  than  twenty 
years  next  before  the  date  of  the  conveyance; 
and  confequently  there  could  be  no  doubt,    but 
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liiat  the  ftatute  transfcred  the  poflefSon  to  Graves;         Taljl^, 
who  might  therefore  convey  it  to  Duval:      But         J^' 
here  neither  title,  or  pofifeffion,  is  found  in  cither      ^  _     '^ 
Newfum   or   Blow ;    and  of  courfe   the   plaintiff         "^ 
^ould  not  derive  cither,  utwler  the  conveyance  to 
him  by  the  latter.     Therefore,  without  entering 
'into  the  general  queftion,  but  observing  only,  that 
the  argument,  founded  on  the  aftof  Affcmbly  againft 
buying  and  felling  pretenfed  titles,  appears  to  me 
to    have    nothing    to  do  with  the  cafe,     (fince 
it  merely  creates  t  penalty,    and  does    not  affe^ 
the  right,)  I  am  of  opinion  that  thejudgiacnt  of  the 
Diftri^  Court  is  erroneous,    and  «ught  to  be  re« 
verfed. 

LYONS  Judge.  No  fei«en  or  right  of  poffet. 
fion  is  found  in  either  Newfum  or  Blow :  Confe- 
<}uently  the  plaintiff  could  derive  no  title  under 
either  of  them.  I  concur,  therefore  that  the 
judgraicnt  ought  to  be  reverfed. 

The  judgment  of  the  Court  was  as  follows: 

**  The  Court  is  of  opinion,  that  the  faid  Dif- 
**  tri6l  Court  ought  not  to  have  permitted  the 
^<  deed  from  Blow  and  wife  to  the  faid  Baird,  in 
**  the  bill  of  exceptions  ftated,  to  go  to  the  jury 
^^  as  evidence  to  (hew  that  the  faid  Baird  had  a 
**  legal  right  to  t^he  land  in  difpuie,  unlefs  it  had 
**  been  aUo  proved,  that  the  faid  Blow,  or  thofe 
*'  u«der  whom  he  claimed,  had  fuch  a  pofleffion 
^*  thereof,  as  would  enable  them  to  convey  and 
*'  transier  a  legal  title  to  the  faid  Baird,  by  deed 
**  of  bargain  and  faJe,  under  the  fourteenth  feflioa 
**  of  the  acl  of  AflTcmbly  entitled,  jfn  adi  for  re- 
*'  gulating  corweyancrs^  and  that  the  faid  judg- 
*^  ment  is  erroneous.  Therefore,  it  is  confidered^ 
*^  that  the  fame  be  reverfed  and  annulled,  and 
^'  that  the  plaintifl's  recover  againft  the  leffor  of 
"  the  defendant  their  cofts  by  them  expefldei  ift 
*^  the  profecution  of  their  writ  aforefaid  here: 
*'  and  it  is  ordered,  that  the  jury's  verdi6l  be  fet 
*'*'  aiide,  and  that  a  new  trial  be  had  in  the  caufe; 
*'  and  that  on  fuch  trial,  the  court  do  not  allow 
**  the  faid  deed  to  go  to  the  jury  as  evidence  of  the 
"  legal  title,  without  fuch  proof  as, afore  faid." 
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If  the  title 
etthe  heir  be 
abated  by  a 
ftranger,  he 
cannot  devife 
it,  before  en- 
try. 


HALL, 

agaimt 

HALL- 

IN  ejcdlment  brought  by  William  Hall  agsxnft 
Mary  Hall,  the  parties  agreed  a  cafe  ftating. 
That  William  Hall  obtained  a  patent  from  Lord 
Fairfax,  on  the  lift  of  May  I75i»  for  58a  acres 
of  land ;  and  entered  on,  and  was  feized  therebf 
as  the  law  dire6ls.  That  he  devifed  the  fame  to 
his  fons  Thomas  and  Jofeph  for  life,  w^ith  remain* 
der  to  their  eldeft  fons  and  their  heirs,  but,  if  no 
male  iffue,  to  their  eldeft  daughters. 

1  hat  the  faid  William  Hall  died  on  the  loth 
of  November  1764,  leaving  fevcn  fons,  to  wit, 
William,  the  eldeft,  James,  Richard,  John,  An- 
thony, Thomas  and  Jofeph  ;  and  four  daughters 
Elizabeth,  Ruth,  Hannah  and  Sarah.  That,  at 
the  time  of  making  the  will  neither  the  faid  Tho- 
mas, or  Jofeph  were  married,  orhadiflue*  That 
Jofeph  died  on  the  I  ft  of  January  1797,  without 
iflue,  but  leaving  a  will,  whereby  he  devifed  an 
eftatc  for  life  in  396  acres  of  the  faid  land,  to  his 
wife,  who  entered,  and  has  been  ever  fince  poiFef* 
fed  thereof.  That  William  Hall  the  eldeft  fon 
and  heir  at  law  as  afore  faid,  by  deed  of  bargain 
and  fale,  dated  the  17th  of  06lober  1797,  grant- 
ed to  his  fon  William  Hall,  the  faid  tradl  of  land, 
and  the  undivided,  or  divided  moiety  thereof. 
That,  after  the  death  of  William  Hall  the 
elder,  his  ions  Thomas  and  Jofeph *"  divided 
the  faid  lands,  and  they  and  thofe  claiming  un- 
der them  have  held  their  refpedive  allotments 
ever  fince.  And  if  upon  the  whole  matter  the  law 
was  for  the  plaintiff,  judgment  was  to  be  entered 
for  him  as  to  one  moiety  of  the  Und  devised  to  Jo^ 
sepb  and  Thomas^  being  the  lands  in  the  deelara^ 
tion  mentioned/  otherwife  judgment  was  to  be  en- 
tered  for  the  defendant.    The  Diftridl  Court  gave 
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judgment  for  the  plaintiff;    and  thereupon  the  dc-  n^ 

feadant  appealed  to  this  Court. 


Randolph.— The  fpectal  vcrdift  does  not  (hew 
that  a  partition  was  ever  made ;  for  there  can  be 
no  partition,  between  jointenants,  without  deed, 
Co,  Litt,  169:  and  the  verdidl  does  not  find  that 
any  deed  was  a<5luaUy  made  The  teftator  could 
not  have  contemplated  the  remaindermans  coming 
into  po^tlFion^  earlier  than  the  death  of  both  join« 
tenants ;  and  he  had  a  right  to  give  his  eftate  as 
he  pleafcdf 

Steoart  contra.  The  verdidl  finds  a  parti- 
tion; and  that  mufl,  neceflarlly,  be  taken  to  mean 
a  legal  partition*  Befides,  by  the  a£l  of  1786, 
)uintenants  are  made  tenants  in  common;  and  of 
courfe  the  plaintiff  reprcrented  his  anccftor.  The 
title  could  not  be  in  abeyance,  but  muilhave  been 
in  the  heir  at  law* 

Randolph*  The  verdi6l  only  finds  that  there 
was  a  division^  and  not  a  partition.  Of  courfe  the 
anfwer  gtven^  on  the  other  fide,  does  not  avail. 
The  eftate  ought  to  be  confidered  as  an  eftate  pur 
autre  vie  \  and  then  the  do6\rine  of  occupancy 
takes  place.  This  Conftru6lion  may  be  made,  as 
it  is  the  cafe  of  a  will,  although  it  might  have 
been  othcrwife  in  the  cafe  of  a  deed. 

Cur.  adv.  vult. 

ROANE  Judge.  U  this  cafe  William  Hall 
the  Bargainor,  in  the  deed  of  O<ftober  1797,  had 
either  a  righc  to  recover,  the  premifes,  in  ihe  e- 
vent  which  has  happened  of  Jofeph  HalPs  having 
died  without  children,  or  he  had  not. 

If  he  could  recover,  it  would  be  as  heir  to  old 
William  Hall,  and  as  a"revetlion  of  the  eftate  in 
qaeftion* 


Hall. 
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P  he  could  not  recover,  then  jurigment  fliodft 
have  beea  given  for  the  defendanu,  upon  the  me- 
rits of  ths  title. 

But  if  he  hlmfelf  could  recover,  it  (till  remaini 
to  inquire,  whether  hii  bargainee,  the  IcklFor  of  ;bc 
plaintiff,  can  recover,  the  bargainor  not  having 
entered  after  Jofeph'a  death ;  but,  on  the  contra- 
ry, the  appellant  being  found  to  have  been  in  pof- 
feilion  ever  fince  his  death  I 

This  queftion  then  is  that  de^cided  in  Taii  vs 
Balrdy  *  unleiis  a  diiference  (hall  b^  fuppofcd  to 
Arise  from  the  diiiierence  of  the  ouller  in  che  two 
caifes.  The  ouiler,  there,  being  a  disseizin^  and 
in  this  cafe,  I  conceive,  an  intrudon. 

An  intrufion  is  defined  to  be  "  an  entry  of  a  ftran- 
"  ger  after  a  particular  eftate  of  freehold  is  deter- 
**  mined,  before  him  in  reraaindier  or  reverfion," 
3  Blaci.  145. 

I  prefume,  in  this  cafe,  the  appellant  is  confl- 
dered  as  a  ftranger,  although  (lie  claims  (and  enter* 
ed  (under  the  will  of  her  huiband. 

But,  in  this  fpecies  of  oufter,  as  well  as  diflei« 
fin  and  abatement,  an  a£tusl  entry  is  neceflary  on 
the  part  of  the  defleifed* 

That  entry  not  having  preceded  the  convey^ 
ance  in  the  prefent  cafe,  that  convevance  is  not 
valid  according  to  the  decifion  of  T^M  vs  Baird, 
The  conveyance  was  of  a  mere  right  of  entry. 
During  the  life  of  the  particular  tenant,  his  pof- 
leffion  was  the  pofleffion  of  the  revcrfioner ;  but, 
upon  his  death,  and  the  intervention  of  the  po£- 
feffion  of  a  ftranger,  the  cafe  was  altered. 

I  mud  therefore,  in  this  point,  give  judgment, 
in  this  cafe,  againft  the  prefent  appellee,  al« 
though  I  think,  at  prefent,  that  the  merits  oi  the 
title  are  in  his  favour. 

♦  Jnte.  471. 
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I  am  of  opinion  that  the  judgment  ofthe  Dillri£l 
Court  ou^ht  to  be  revcrfed. 

Per  Cur:     Keverfe  the  judgment. 


Wartcnbjr, 
Moran* 


WARTENBV, 

agoinji 

M  O  R  A  N. 

IN  ejeflment  by  Tibbs  on  the  dcmife  of  Blair 
Moran  and  Richard  Wells  againft  Wartenby 
fur  a  lot  of  land,  the  jury  found  a  ipecial  verdict, 
ivhich  ftates,  That  Charks  Prather  and  wife,  by 
deed  of  bargain  andfale,  conveyed  to  Edward  and 
BWir  iiloTzn  in  frcsimple  ;  wnich  deed,  dated  tht 
lith  of  December  J790,  they  find  in  Jb/^c  verbay 
and  it  contains  a  claul'e  that  the  grantee  lliould  pay 
a  yearly  rent;  with  a  claufc  of  reentry  fornon  pay- 
ment of  the  reiit,  after  demand  made  upon  the  pre* 
misseSy  if  no  effects  to  diftrain  could  be  found. 
That  the  grantees  entered  and  were  feifed  until 
Ocl.  15  1792;  when  Edwd.  died,  leaving  the  plain- 
tifF  Moran  his  heir  at  law;  and  Blair  continued  in 
poffeffion  of  the  premifes*  until  the  i6th  of  thp 
month;  when  no  rent  having  ever  been  paid,  and  no 
eflfe^ls  to  diftrain  found  upon  the  premifes,  Prath- 
er entered  thereon,  and  demanded  the  rent,  and 
for  failure  in  the  payment  thereof,  and  for  want  oi 
goods  whereof  diftrefs  could  be  made, he  made  an  ac- 
tual entry  on  the  premifes,  and  continued  poffcf- 
fed  until  the  iftof  June  1795:  When  he  convey- 
ed to  Robins,  who  entered,  and  was  poflVHed,  until 
July  6,  1795,  when  he  conveyed  to  Wartenby 
the  defendant ;  who  entered  and  was  poffefled  until 
the  leafe,  entry  and  oufter  in  the  declaration 
mentioned.  That  upon  the  lith  of  December 
1796,  the  plaintiffMoran  conveyed,  in  fee,  to  the 
plaintiff  Richard  Wells.  That  Prather  obtained 
a  patent  for  ^i  acres  (of  which  the  lot  in  the  de- 
claration mentioned  is  part ;)  and  on  the  loth  of 
March  1798  the  faid  Richard  Wells  entered  on 
the  premifes,  and  made  a  leafe  for  ten  years  to 
Tibbs,  who  entered  on  the  nth  of  that  month. 


If  a  grant 
be  made,  re- 
ferring a  year- 
ly rent,  with  a 
condition  that 
the  grantor 
may  re-enter 
if  the  rent  be 
not  paid,  and 
no  property  \% 
found  on  the 
land,  whereof 
diAreft  can  be 
made,  the 
grantcr,  upon 
demand  made, 
and  failure  to 
pay,  no  pro- 
perty to  dif- 
rain  being 
found  o^  the 
land,  may  re- 
enter, and 
grant  over  to 
another^ 
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Wartenby,      &  was  poffelTed until  the  l8th,  when  he  was  eJeAed 
'^*  by  the  defendant.     1  he  Diftricl  Court  gave  judg. 

■T^^        ment  for  the  plaintifTa  ;    and  thereupon  the  defen- 
dant appealed  to  this  court. 

WiCKHAM  for  the  appellant.  Prather's  tide 
is  not  found;  but  it  is  ftated,  in  the  vcrdidl,  that 
he  obtained  a  patent  from  the  commonwealth. 
The  fuit  is  brouglit  by  two  perfons  claiming  diffe- 
rent  rights :  which  cannot  be  fupported.  The 
entr}'  of  Prathcr  for  non-payment,  renders  all  ti- 
tle under  Moran  void.  The  diftinftion,  in  the 
Knglifh  books,  is  p;rounded  on  the  non  payment  of 
the  rent  abfolutely :  but  here  he  may  enter  firft, 
to  diftrain ;  fecondly  to  hold,  if  he  cannot  find 
property  to  diftrain:  And  as  it  is  found  that  there  is 
no  property  todiftrain,  the  title  under  Moran  is  nc» 
ceffarily  void.  Although  it  be  generally  true  that 
where  both  parties  claim  under  the  fw^  perfon, 
neither  fliall  attempt  to  impeach  his  titie,  yet  that 
cannot  be  infiAed  on  now,  as  the  point  is  not  left 
open,  after  the  verdift.  Wells  never  was  in  pof- 
fefiion,  and  Moran  was  dirfeifed:  Of  courfe  it  is 
not  like  the  cafe  of  Duval  vs.  Bibb^*  where  there 
was  a  conftrudlive  pofleffion.  The  verdict  does 
not  find  the  leafe,  entry  and  oufteras  to.both,  but 
as  to  Wells  only. 

Warden  centra*  Wells  is  entirely  out  of  the 
queuion,  and  his  claim  does  not  affe6l  the  cafe. 
Moran  is  the  perfon,  who  claims  title  in  the  laudi 
and  the  jury  have  found  that  the  deed  of  bargain 
and  fale  was  in  fee:  of  courfe  the  condition  in  the 
deed  avails  nothing,  as  the  jury  have  taken  the 
law  of  the  cafe  upon  themfelves.  The  eftate  was 
turned  into  a  tenancy  in  common,  and  defcended 
according  to  the  aft  of  Aflcmbly.  The  entry  is 
not  found  to  have  been  for  the  purpofe  of  making 
diftrefs:  for  it  is  only  that  he  entered  to  demand 
the  rent;  and  it  was  all  done  uno  ftatu.  N<j  pre- 
vious notice  was  given ;  and  therefore  the  grantee 

^  Ante*  362. 
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had  no  right  to  enter  for  the  breach,  at  that  time. 
Both  parties  claim  from  Prather,  and,  confe- 
quently  neither  ought  to  be  allowed  to  impeach  hii 
title.  The  refult  is  that  judgment  ought  to  be 
•ate red  in  favor  of  Moran. 

WiCKHAM  in  reply.  Moran  was  out  of  pof- 
feilion  ;  and  therefore  the  deed  from  him  to  Wells 
is  void*  The  declaration  is  upon  two  different 
titles,  which  can  not  be  maintained.  The  find- 
ing of  the  jury  is  confined  to  Wells  and  docs  not 
extend  to  Moran :  for  the  verdi6l  is  taken  upon 
the  fecond  count,  which  relates  only  to  Wells's 
leafe.  The  finding  that  Moran  took  a  fee  makes 
no  difference ;  for  ilill  the  whole  deed  is  found, 
and  the  court  are  to  decide  npon  the  deed  itfelf. 
But  the  finding  is  true  ;  for  Prather  did  convey  a 
fee  ;  but  it  was  a  fee  upon  condition,  only.  There 
was  no  occafion  for  any  previous  notice  of  the  en- 
try for  diftrefs  :  It  is  never  done;  and  there  is  no» 
thing,  in  the  law,  which  makes  it  neceffary.  The 
objeftion  that  both  claim  from  Prather  ought  to 
have  been  infifted  on  before  the  jury:  and  is  un« 
important  now. 

Warden.  The  entry  was  for  the  purpofe  of 
repofleffmg  himfelf  of  the  elUte ;  and  therefore 
notice  was  neceffary. 

FLEMING  Ju  !ge.  There  is  certainly  noth- 
ing in  the  argument  of  the  apnellees  counfel,  that 
the  jury  have  found  that  the  conveyance  from 
Prather  to  Moran,  was  without  any  condition  ; 
becaufe  the  deed  is  found  in  bcec  verba^  and  con- 
tains the  condition. 

The  queftion  theni«,  whether  the  re-entry  was 
lawful  ?  The  verdid  exprct'sly  finda,  that  no  rent 
had  ever  been  paid;  that  Prather  made  a  demand; 
and  that,  there  being  no  property  on  the  land, 
whereof  diftrefs  could  be  made  he  entered  for  the 
non-payment:  Which  brii^gs  it  exadily  within  tha 


49J 

Wartenbf, 


♦94 

Wartenby, 
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termi  of  the  condition ;  and,  therefore,  the  gran- 
tor had  clearly  a  right  to  re-enter. 

There  is  no  grodnd  for  the  objeflion  that  no- 
tice ought  to  have  been  given  that  a  re-entry 
would  be  made;  becaufe  the  law  requires  no  fuch 
notice  to  be  given ;  for  upon  the  demand  of  the 
rent,  and  no  property  found  to  diftrain,  the  right  of 
re  entry  attached,  6  Bac.  air,  29.  2.  Roll,  at^ 
427.  -J  Co.  29.  Lift.  seSl,  233. 

As  both  parties  claim  under  the  fame  title,  un- 
lefs  the  plaintiff  fliews  a  better  right,  there  is  no 
ground  to  impeach  the  poifeilion  of  the  defendant. 

And,  upon  the  whole,  I  am  of  opinion  that 
Prather  had  a  right  to  re  enter  and  poffefs  hirafclf 
©f  his  former  eftate;  and  that  his  deed  to  Robins 
was  valid:  Of  courfe,  Wartenby,  who  claims  un- 
der hiro,  and  is  now  in  polTeflion,  has  the  better 
title;  and  therefore  the  judgment  of  the  Dillrift 
Court  ought  to  be  reverfed. 

CARRINGTON  Judge.  The  verdift  finds  that 
the  rent  was  not  paid;  that  it  was  demanded ;  and 
that  there  was  no  goods  upon  the  premifes,  where- 
of diftrefs  could  be  made:  Of  courfe,  by  the 
cxprefs  terms  of  the  condition,  the  bargainor 
had  a  right  to  re-enter.  There  is  nothing  in  the 
objeftion  that  no  title  in  Prather  is  found;  for 
18  both  parties  claim  undef  him,  the  one  in 
pofleffion  ought  not  be  difturbed,  unlefs  the  other 
can  Ihew  a  better  right.  I  am  therefore  of  opini- 
on that  the  judgment  of  the  Diftridl  Court  ought 
to  be  reverfed. 

LYONS  Judge.  The  demand  of  the  rent,  with 
the  non  payment,  and  want  of  property,  on  the 
premifes,  whereof  diftrefs  could  be  made,  are  ex- 
prefsly  found  by  the  jury :  Of  courfe  the  fight  of 
entry  accrued  by  the  exprefs  terms  of  the  deed : 
and  therefore  the  judgment  of  the  Di(lri6l  Court 
ought  to  be  reverfed* 
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HARVEY, 

.      .  The  time  of 

agatmt  the  mum  o^ 

the  fuivcy  in- 
PRESTON.  to  the  office  i« 

the  ptriod 

HERVEY  entered  a  caveat  againft  a  patent  to   ^^^^  whence 
Prefton  for  950  acres  oF  land  in  the  county    f*^  f  ?^^'''^* 
of  Botetourt ;  whKh  was  lurveyed  for  rrelton  up-   culated  ioren- 
en  the  13th  of  December  1793*  under  an  order  of   tering  a  cavc- 
Botetourt  court,  granting  him  leave   to  compre-   ^^>  ^"  ^^^^^  a 

hend  his  fevcral  adjoinine  claims  in  one    iurvey  ;   ^     '    !,*^.?^^* 
,  ru  ij«..L  ry  ^       atee  mult  lhe\^ 

becaule  Harvey   ckimed  part  thereof  by  an  entry    thefaft. 

of  the  i  5th  of  April  1785  for  250  acres  ;  of  which  A  caveat  lie* 
187  acres  were  furveyed  on  the  3d  of  June  1785,  &  as  to  an  inclu- 
a  patent  obtained  therefor  on  June  tith  1787.  ^ye  furvcy  al- 
Th^jury  find  Harveys  entry,  furvey  and  patent;  be'llfcertifi! 
as  alfo  the  feveral  entries  of  Prefton,  with  his  in*  cat«  from  the 
cluiivc  furvey  J  They,  likewiiV  find,  that  the  In-  county  court 
elufive  furvey  contained  part  of  Harveys  furvey  j  ^^^^^  **  is  rea- 
tbat  the  last  course^  but  one,  of  Harveys  survey^  !^^'^'  «  ^ 
was  never  adually  run;  that  Prefton,  when  he  AflTcmblycon* 
made  his  inclufive  furvey,  knew  he  was  upon  the  ccrning  inclu^ 
land  claimed  by  Harvey,  whofe  entry  he  fuppofed  f^^e  furveys 
to  be  vague  and  illegal/  T  he  DiUri6l  Court  gave  ^^^^  not  ex. 
judgment  in  favor  of  Ilarvey;  and  thereupon,  heWby 'cmry 
Prefton  appealed  to  this  Court.  only. 

No  entry  can 
Randolfh  for  the  appellant:     There  ought  to  }^  ^^^^  ""- 
Be  a  venire  facias  dc  no-JO.     By   the  the    revifed  t hi c h  Ts""' ex- 
Code  156,  anyperfon,  having  a  furplus  within  his   hauitcdbypd^ 
boundaries,  may  apply  for  a  r^ifurvey.      The   ca-   or  entritr«. 
veat  has  been  entered  prematurely;    for   it  is  be-       V^^  patent 
fore  the   county  court  had   given  judgment  upon   ^h^.  L^^'^G^ - 
the  return  of  the  refurvey  ;  which  has  the  effect  of  [t  ^jn  i,e  /^^* 
fubjeftingtts  to  coiis,  which  we  ought  not  to  bear.   Aimeu  that  the 
Another   reafon  is,     the   Lituttnant    Governor   Gov.  was  ab- 
could  not  iflue  a  patent,    unlefs  it   appeared   that   ^^"^  ^^' 
the  Governor  was  abfcnt  &c.  but  nothing  of  that   notTobegivea 
krnd   is    fliewn  in  the    patent.       A  third  reafon   vpon  ahirm- 
is,  that  the  furvey    is    not  correct;  Jor  tie  last  anceoftht 
course    but  onCy  is  not  found  to  be  run ;    and  the  i^»^-g"i«^nt  in 

cakbui  caveat 
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Hanrcy* 

Prcfton. 
^- /-— ^ 


omlfHon  might  have  made  a  great  difference  in  the 
quantity  of  the  land,  as  well  as  in  the  courfe  of 
the  lines ;  which  may  thereby  have  been  rendered 
altogether  uncertain.  The  failure  therefore  is  a 
fatal  objeAion, 

WicoiAM  contra.  There  is  no  occafion  for  a 
venire  de  noyoi  for  the  refurvey  is  in  the  record. 
Befides  there  is  an  agreement  todifmifs  the  caveat 
in  the  county  court,  and  to  enter  it  in  the  Dif- 
tri6l :  where  a  furvey,  was  by  confent,  ordered 
in  the  fame  manner  as  if  it  had  been  continued  in 
the  county  court:  which  obviates  every  obje6lion 
made.  The  verdift  finds  that  a  patent  was  grant- 
ed to  Harvey;  which  implies  that  it  was  idued 
rightly.  But  if  there  ^as  no  patent,  flill  we  have 
a  furvey  ;  which  is  fuflScient  to  fupport  the  caveat. 
The  furvey  is  accurate  enough;  for  thefmallmif- 
takes  in  the  original  furvey  will  not  affedl  the  cafe ; 
as  the  laft  furvey,  under  the  order  of  court,  has 
re6lified  them,  and  made  every  thing  certain. 

Harvey's  is  the  better  title.  Preftons  old  fur- 
vey does  not  interfere  with  Harveys  entry;  he 
withdrew  part,  and  furveyed  the  refidue.  This 
furvey  purfucd  the  entry,  although  the  jury  find 
it  did  not  touch  the  outward  lines  of  it.  All  the 
lines  are  eftablifhed,  except  the  miftakes  at  the 
corner  D  :  But  the  jury  intended  to  fay  thefe 
are  the  corners  meant ;  and  that  the  lines  and 
corners  are  included  in  Harveys  furvey  and  grant. 
The  land  then  being  identified,  fmall  miftakes 
will  not  vitiate.  Herbert  vs  Wise^  and  Show  vs 
Clements,  i.  Call.  438.  The  jury  by  eftablifhing  our 
corners,  in  effedl  have  faid  that  the  plat  contains  our 
land.  1  he  laftlinebut  one,  nothavingbeen  run  will 
make  no  difference,  if  there  were  data  enough  to 
afcertain  it.  The  line  is  a  ihort  one,  and  might 
have  been  laid  down  without  the  aid  of  a  chain. 
Stever  vs  Gillis^  in  this  Court,  ♦  the  other  day, 
PI.  Ed.  Rev.  Cod.  148. 


*  Jtnte  417. 
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Prefton's  claim  is  not  well  foundecl.  He  calls 
for  our  luivey,  which  he  caunoi  tranfcend,  as  he 
mvL{\  take  our  lines  as  his  own  limits.  l^Jis  entry^ 
befidcs,  is  without  any  warrant ;  for  the  whole 
was  a^)propriatcdby  others  befoce  that  was  made. 
Bdt  he  did  /iJt  h  >ld  grants  for  adjoining  trails  : 
For  he  hail  entries  merely  ;  and  the  courfes  wcre^ 
uncertain :  '  But  it  niult  be  fliewn  that  tne  line* 
acluftUy  idjjin,  before  the  party  is  intjtltd  to  aa 
inclulivfe  patent.  In  making  the  turvty  they  went 
upon  oui*  Und,  knowing  the  h6i  to  be  fo  i  which 
is  a  very  material  circumftance. 

'  R  Af^DOLVH  in  reply.  Preflon  has  not  (hewn  a 
title  ;  but  f*s;ither  has  Harvey,  and  thaf  is  a  good 
reafon  for  a  venire  de  novo.  The  two  lefler  war- 
rants ai'c  dillincl  from  that  for  the  800O  ^cres^ 
There  ou^ht  to  have  been  a  refurvey,  and  tbere-t 
f  M*e  the  caveat  was  prcinjature.  The  furvey  in  th© 
DiftriA  Court  has  not  been  returned  into  the  re- 
giders  office  within  the  fix  months,  and  that  is  \ 
full  anfwcr  to  the  proceedings  in  that  court.  But' 
if  Harvey  (hews  no  title,  he  had  no  right  to  caveat 
our  patent:  and  therefore  the  judgment ihould  be 
in  our  favour,  upon  the  merits.  Beildes,  the  ju« 
ly  expresfly  nnd,  that  there  are  niiftakts  in  the^ 
courfes  and  diftances  ;  for  the  cftablifhment  of  the 
corners^  (^oken  of  on  the  other  fide,  is  predicated 
upon  the  laft  fiirvey,  and  not  upon  the  original. 
As  one  line  was  not  run,  the  circumftances  are 
ncceffaiy  to  be  knowti,  in  order  to  afcertain  whe^ 
ther  the  omiHion  has  given  Harvey  more  than  he 
was  entitled  to.  The  patent  ought  to  have  (hewn 
th  if  the  Governor  was  abfent.  It  is  not  true^  that 
calling  for  Harveys  lines  admitted  his  right ;  for 
it  was  only  a  tort  of  index  by  which  he  might 
in  Le  his  ent  y  certain.  A  man  may  have  aa  ia« 
clu^ve  patent  for  an  entry,  as  ^ell  as  a  grant* 

WiCKHiM,     If  It  is  clear  that  Harvey  had  a 
title,  why  award  a  venire  de  ttovo^  when  it  is  evU 
dent  that  Prelton  hM  nci  daim?    The  parties  a« 
H  t. 
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Htrytft  greed  to  reliaquifti  the  benefit  of  the  county  conn 
^'  proceedings,  and  therefore  it  wts  unnectffary  to 

f''^^^*^  await  a  judgment  there.  Of  courfe  a  venire  de  n^ 
VQ  cati  ne\rer  change  the  cafe,  and  therefore  it 
would  be  ufelefs  to  award  it ;  efpecially  as  it  ap- 
pears that  Prefton  had  no  claim,  D^tois  va  AHller 
1  Call*  The  Uft  furvey  corrected  all  the  milUkea 
in  the  ^rft,  and  the  jury  expresfly  refer  to  it. 
Thete  xnufl  be  a  grant,  or  there  can  be  no  inclu* 
five  patent;/  for  the  word  refurvey,  in  the  a^ 
evidently  fliewt^  that  a  prior  furvey  muft  have 
preceded* 

Rakdolph.  It  waa  necefTary  that,  the  pro- 
ceedings in  the  county  court  (hould  have  goneon^ 
and  be  known,  in  order  to  afcertain  whether  Prcf- 
ton  had  a  titU:  Which  was  hindered  by  the  pre* 
mature  .caveat.  If  the  proceedings  in  the  county* 
court  were  to  be  fubftituted  by  thofe  in  the  DiftriA 
Court,  (till  a  judgment  ought  to  have  preceded  a 
caveat  $  and  therefore  the  confent,  fpoken  of,  ia 
no  ^nfwer  to  the  objection. 

Cur  ado.  vuln 

ROANE  Judge.  This  Is  a  caveat,  by  the  tp* 
f  cUee,  againft  a  grant  under  an  incluiive  furvey, 
of  the  appellant,  of  December  1793  •  T^^  obje& 
of  it  is,  to  proteA  the  appellees  title  to  187  acres 
(now  found  to  be  219  acres,)  which  he  claimed 
by  patent  of  the  nth  of  June,  17 B7,  founded  on 
an  entry  and  funrey  prior  to  that  of  the  appellant* 

On  the  merits  Mr.  Randolph  feemed  to  yield 
l!he  caufe,  but  contended  that  ^venire  dc  neve 
ought  to  iflue. 

'It  IS  certain,  on  thofe  merits,  that  the  judgment 
of  the  Diftri6t  Court  is  right ;  for  the  land  A^  Bf 
C,  D,  E,  F,  6,  A,  is  interlocked  und^r  the  two 
titles ;  and  that  of  the  appellee  is  prior,  ^nd  com* 
jpletei  ^bereM>  that  of  the  ^ppe;Uant  is  defective* 
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*'  But  it  Is  faid,  that  the  i^av^tt  ik  premature^  \b 
not  ihewn  to  have  Idued  within  fts  motithai  after 
itM  iiirvey.  .1  he  anfwer  is,  that  the  time  of  its 
return  into  the  ofTice  is  the  poriod,  from  !9vhich 
the  limitation  i«  to  be  computed.  This  time  it 
liot  (hewn  ia  the  pr^ttnt  cal'e-  Perhapi  thielaw 
ia  direfiory^  to  tht  regifto:,  Ui  this  iDitance;;  aivl 
if  the  appellant  means  to  take  advantage  jof  fuoh 
ain  obje<!^tion,  iie  ougnt  to  have  Hated  faEla  to  fup* 

;  ..>'•'<  •  '  *•  * 

It  wasjilfo  faii  th^t  being  an  inrliiJbre  fUrvejTt 
no  caveat  lies  ;  becaufe  there  is  no  certificate,,  by 
the  county  court,  that  the  refurvey  it  reafonable* 
i.  thinks  on  the  coittsrariy,  tK)it  if  a'caveatliot  Hot* 
withftanding  fuch  certificate;,  it  ilea,  a.farfiom 
where  the  certificate  has  been  omitted. 

I  think  the  a£l  authorifing  inclufive  furveyt  doet 
not  extend  to  lands  heM  b^  enii*y  i  ^i{<s  a#  no 
iep»rakte  furvey  Wat  made  00  the  appellanu  entry 
in  queiUon,  a  grant  could  not  iflue  therefor :  But 
probably  no  furvey  whatever,  even  independent 
jof  the  appeile^^  titk,  would  h^ifc  avaUed,  at  the 
entry  ot  the  appelUnt  for  150  acres.  It  fouAd  to 
have  been  made  upon  a  warrant,  which  has  btea 
^xhaiafted^ 

But  it  it  faid,  that  this  it  a  caveat  on  the  ground 
i>f  a  better  right;  and  that  none  is  iUewn,  ina& 
much  at  the  patent  is  by  theli^utenarft  Governor^ 
without  ftating  the  able  nee  of  the  Governor  8cc# 
Th(B  ground  of  thi«r  caveat  bfeing  fo,  it  peil^apt  an 
ptnfwer  to  Mr*  WUkhamt  idea  .that  we  ought  t^ 
jextead  the  jv^dgn)^ nt  to  prievcitt  any  grant  (evem 
for  li^id  no!&  claimed  Ji>y  the  appieUee)  from  ifluing* 
Ic/eemt  to  m9  thfLt  the  judgment  in  fuch  c;sfd 
fiiould  be  merely  co-e;it:enfive  with  ih^ ietift  right 
which  it  feit  /orth  at  the  ground  of  the  caveat* 
With  r/sfpe£l  to  the.objeAioii  to  the  grant,  as  abov« 
mentioDed,  I  prefume  that  the  ground  of  our  de» 
ctfion  on  a  fimUar  point  in  Harvey  &  mfr  yt  B^r^ 
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Hanrey,       /fft^tt  over  the  objeAtOfi-     We  (hill  not  readily 
^  ^  prefume  that  an  officer  (and  the  fecond  magiftram 

^^  *^       of  the  Commonwealth)  haf  a£ked  in  a  cafe  where 
ic  is  illegal  for  htm  to  do  fo. 

I  fee  no  reafon  for  a  venire  da  n9V0f  and  think 
..the  jadgment  of  the  Diftrid  Court  Ihoold  be  af- 
i  firmed. 

FLEMING  Judge.  I  im  of  opinion  that  there 
was  net  the  flighted  ground  for  the  Appeal ;  and 
therefore  tiunk  that  the  judgment  6ught  to  be  af- 
firmed. 

i.  YONS  Judge.  Conoinred  that  the  judgment 
Aught  to  be  affirmed. 

Judgment  affirmed. 

.  On  itntcfring  the  judgment  a  quelKon  was  nadt 
by  the  clerk  yriietber  it  was  to  be  affirmed  with 

idamages}  > 

WiCKHAM.  A  caveat  h  a  i^eal  aAionj  and 
therefore  damages  roajr  be  ghren. 

Rakdol?v.  Real  a£lions  exifted  before  ca* 
^eats!  and  therefore  that  term  does  not  apply  to 
.them.  In  pra£ltee  they  never  have  been  corMider- 
ed  as  real  a^Uons  \  and  therefore  only  j^ii  tax* 
cdfor  the  lawyers  fee. 

.  ROANE  Judge,  In  the  cafe  of  the  Auditor  vf 
Crabam  *  the  court  confidered  motions  included 
jonder  the  xtvnxt suits  and  aSiotit.  This  conftmfli. 
on  holds  a  fortiori  as  to  caveats ;  which  are  le(a 
Nummary ;  in  which  the  ground  of  conrplaint  is  re* 
quired  to  be  fpecified;  and  whe^  faAs,  not  agreed 
by  the  parties  are  to  be  fettled  by  a  jury.  The 
term  Real  affiant  certainly  comprehends  them  ; 
••nd  the  omiffian  of  inferti^ip^  caveats  in  the  fame 
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claufc  with  controverficB  ccmcernhig  mills,  roidf 
&c.  with  which  they  were  ufuaily  coupled,  could 
only  have  arifen  froin  a  fuppoiition  that  they  were 
comprehended  under  the  general  term.  There  is 
the  fame  reafon  for  extending  damages  to  th«m^ 
as  to  thole  proceedings  ;  and  it  ought  not  to  he 
deemed,  that  they  were  omitted  in  order  to  be  pro. 
vsded  for,  without  reafon  ;  and  when  the  woxds 
&re  fufficiently  extenfive. 

FLEMING  Judge.  The  caveat  is  a  kind  of 
equitable  procefs ;  and  therefore  damages,  which 
are  a  penalty,  ought  not  to  be  given,  unleb  the 
U&  of  Aflfembly  had  dire£U:d  it. 

LYONS  Judge.  A  caveat  appears  to  me  to  be 
like  an  injuntilion,  and  therefore  to  be  governed  by 
equitable  rules.  This  idea  is  couBrmed  by  that 
part  of  the  a£l,  which  dire£ls  that  the  court  ihall 
have  power  to  give  cofts,  or  not,  according  to 
circumftances:  For  the  damages  are  like  coils  i 
Both  are  penaltiesf  and,  when  exerciling  an  equi- 
table juriCiiclion^  penalties  are  never  inflicted,  by 
the  court,  unlefs  they  are,  expredly,  dire6ted  by 
the  law*  I  think  therefore  that  damages  are  noC 
recoverable  in  this  cafe. 

The  judgment  was  accordingly  affirmed  wttli 
coils  ;  but  without  daniages* 
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HA  R  R  I  9, 
against 
M  A  G  E  E. 

HARRIS  brought  a  fuit  in  chancery  to  be  rf» 
litvtd  againft  a  ccntradt  with  Magee  for  the 
purchafe  of  £  300  worth  of  merchandize;  which 
the  bill  ftates  Magee  was  to  furni(h  from  Phila- 
delphia, at  the  lomest  rate  they  could  be  purchaf- 
ed  at  from  the  wholefale  dealers,  there,  and  Har- 
ris wa^  to  give  him  Virginia  currency' for  FenatyU 
vania  money,  equal  to  advance  of25per  cent;  the 
money  to  be  paid  in  three  months,  and  to  be  tecur- 
cd  by  deed  of  traft.  The  bill  charged  that  the 
goods  were  over  priced,  and  that  the  plaintii^ 
who  is  illiterate  and  cannot  read,  hadbe&n  impoC- 
ed  upoti.  The  anfwer  denies  the  irepofition;  and 
ftates,  that  the  plaintiff  folkited  the  defendant  to 
furnifti  him  with  goods;  thai:  he  purchafed  them  in 
Philadelphia,  and  {hewed  the  real  invoice  to  the 
plaintiiF;  who  took  fuch  as  he  liked  only,  at  agreed 
prices.  The  Court  of  Chancery  referred  the  ac« 
count  between  the  parties  to  a  commiffioner,  who 
reported,  that  the  prices  charged  were  agreeable . 
to  the  invoice.  There  are  feveral  depofitions  tak- 
en relative  to  th^  terms  of  the  contraA ;  and  the 
prices  of  the  goods.  The  Court  of  Chancery  dlC*  ^. 
miffed  the  bill;  and  Harris  appealed  to  this  court. 
WiCKHAM  for  the  appellant.  The  cohtraft 
between  Harris  and  Magee  ought  to  be  fet  afide 
upon  the  ground  of  fraud.  Harris  was  illiterate, 
and  forced  in  the  execution  of  the  agreement. 
The  latter  dates  the  contra6l  perhaps  truly,  but 
it  contains  other  aflertions  which  are  difproved  by 
the  record ;  and  threats  are  held  out  in  it  in  order 
to  intimidate  him*  The  prices  of  the  goods  are 
fo  enormous  as  to  carry  internal  evidence  of  fraud. 
Coarfe  woolens  are  charged  at  150  per  cent,  aU 
though  87  J,  or  100  per  cent  at  the  higheft,  u  the 
mod  ever  given  for  them.    Mere  inadequacy  of 
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^rice  may  not  be  fufficient,   of  itCelf,  to  avoid  the       U^vrU, 

contraAi  but  inadequacy  combined  with  other  cir*  **'•'• 

cumftances  will,  Heatbcote\%  Paignon  2  Br.c*  rep^     1 1    i^^if 

174,  The  real  agreement  Wat  for  the  invoice  priccf^  "^ 

»nd  a  reafonable  advance  for  the  purchafe;   hut 

this  was  departed  from,    ana  he  was  threatenedi^ 

by  the  letter,   in  order  to  procure  a  compliance* 

A  great  part  of  the  goods  were  old,    and  thertf 

were  a  good  many  remnants.     It  is  in  principle 

like  the  cafe  of  M^Cail  and  Broddus  in  this  court. 

The  anfwer  is  difproved  by  Ricbardlori  and  Hari1s( 

but,  independent  of  that,  its  credit  is  dcftroyed  by 

the  condu6l  of  the  defendant.   Farris  was  intereft» 

ed,  and  privy  to  1  fraud :    therefore  his  teftimony 

is  of  no  weight.     It  does  not  appear  that  the  in« 

voice  it  genuine  except  from  the  anfwer;  for  it  is  not 

(igned  by  the  merchants,  who  fold  the  goods.  The 

eontra£l  ought  to  be  fet  afide,    and  the  value  only 

given.     Magee  prevented  Harris  from  felling  the 

cattle^    whereby  he  fu^ained   an   injury,    which 

ought  to  be  compenfated;  and,   for  that   purpofe, 

an  iflue  ought  to  be  directed.      Upon  the  whole, 

the  fraud  is  not  only  apparent  from  the  circumftan* 

ces,  but  the  contra6l  carries  internal  evidence  of 

the  deception  along  with  it* 

Randolph  contra*  The  plaintiff  executed  a 
deedy  which  clofed  the  whole  transa6lion8,  and 
was  a  deliberate  aft,  not  fubjeft  to  any  reafonable 
exception  j  for  there  is  nothing  which  proves  that 
any  fraud  was  ufed  in  order  to  obtain  it.  Moft  of 
the  allegations  of  the  anfwer  are  refponfive  to 
thole  in  the  bill;  ard  therefore  they  muft  be  dif* 
proved  according  to  the  ufual  courfe,  or  the  gene* 
ral  rule  of  evidence,  relative  to  the  weight  of  an 
anfwer,  muft  prevail,  Befides,  they  are  fupport- 
cdby  the  ftatements  in  the  report  of  the  commil^ 
fioner.  There  is  no  pro  if  of  fraud ;  and  the  plain* 
tiff  muft  ptove  it,  before  he  pretends  to  draw  any 
rrelief  from  that  fource.  Mere  ignorance,  if  it  ex- 
ifts,  is  no  ground  of  relief,  unlefs  there  is  proof 
that  advantage  has  been  taken  of  it.     llic  threats 
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{polcen  pf,  art  nothing  more  than  a  mere  demar.4 
of  juftice;  which  certainly  is  no  ground  of  o  jec- 
tion.  There  is  no  internal  evidence  of  fra.ud« 
The  .^dvance  upon  t\\e  invoice  is  not  unreafona- 
ble;  '  for  calculation  will  (hew,  that  loo  per 
cent  was  given  by  Magee  ;  and  therefore  the  ccm* 
{>enfation  which  he  demandsi  confidering  the  rifque 
andexpenfe  of  tranfpojrtation,  is  not  extravagant. 
The  fuppofed  inadequacy  has  no  influence.  The 
czk  q! Heathcote  vs  Pai^ndn does  not  apply  againft 
the  defendant ;  for  no  overreaching  or  fraudulent 
Condu6l  was  ufed  there:  Much  lefs  any  diftrefs^ 
or  force»  No  exception  to  the  old  goods  was  tak« 
en  in  the  hill,,  or  any  other  proceedings  in  the 
Court  of  Chancery  j  nor  is  any  teftimony  taken  in 
order  to  difprove  the  invoice.  There  is  no  evi- 
dence thatrarris  was  intereflcd;  nor  that  he  was 
privy  to  a  fraud;  for  no  fraud  is  proved;  and  con- 
leqaently  there  is  nb  ground  for  exception  to  the 
weight  &  credit  of  his  teftimony.  The  idea  of  the  if- 
fue  is  wholly  untenable ;  for  Magee  had  a  r^ght  to 
interpofe,  and  forbid  the  fale.  Exceptions,  not 
taken  in  the  Chancery,  as  to  matters  of  fa6l, 
ought  not  to  be  allowed  to  be  taken  here;  becaufe 
it  tends  to  furprize  the  adverfary  party.  The  de- 
cree therefore  is  right  in  all  its  parts,  and  ought 
tabe  afErmed. 

WiCKHAM  in  reply.  The  plaintiff  could  not 
read;    and  therefore  (liewinghim  the  invoice  was 

.  ufelefs,  and  proves  no  thing  in  favour  of  the  defen- 
dant, even  were  the  fa6l  itfelf  eftablilhcd.  The 
commiflioners  report  is  not  teftimony,  any  further 
than  it  is  fupported  by  the  proofs  in  the  caufe;  and 
therefore,  the  argument  drawn  from  that  foarce, 
IS  not  fuftainable.  The  advance  of  150  per  cent 
was  altogether  unconfcionable ;  it  ought  to  have 
been  the  ufual  advance,  which  would  have  heen 
aj  per  cent  only,  as  the  Philadelphia  wholefale 
dealers  buy  of  the  manufa£lurers  inftead  of  the  mer- 
chani;  .  and  therefore  can  fell  them  at  an  advance 
of  Virginia  currency  for  Pennfylvania   currency. 

The  invoice  prices  were  adlually  excepted  to   in 
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thjiiourt  of  Chancery;  and  therefore,,  according 
tone  opj>>rite  courtftilf  own  arguinept,  he  ought 
t<;iave  proved  them. 

Cur.  adv.  vult, 

LYONS  Jud^e.  Tlie  firft  objcftion  to  the  decree 
(S,  that  no  deduction  is  made  from  the  priceof  the 
goods  ;  which  it  is  alledged  ought  to  have  been 
done,  as  the  plaintiff  was  impofed  upon,  and  the 
goods  were  over  priced.  But  both  charges  are  ex* 
prefsly  denied  by  the  anfwer ;  which  is  fupported 
by  the  report,  and  the  acknowledgments  of  the 
plaintiff  that  the  debt  was  juft  ;  againft  which  the 
plaintiff  has  nothing  to  oppole,  except  loofe 
converfitions,  and  conje6\ure8;  which  certainly 
cannot  outweigh  the  united  force  of  the  defendants 
teftimony. 

The  next  obje6lion  is,  that  no  ,  allowance  is 
made  for  the  injury  done  the  appellant,  by  M'Geea 
forbidding  the  fale  of  his  elUte:  Which  is  cer- 
tainly a  novel  idea  :  For  if  there  had  been  any 
ground  for  the  fuppofeJ  injury,  when  was  it  ever 
heard  that  the  execuiian  of  a  contra£l  was  to  be 
fufpcnded,  until  an  iffue  relative  to  a  tort  could  be 
tried,  fo  that  the  damages  might  be  oppofed  as  a 
difcount  againfl  the  debt  I  Upon  this  ground  the 
court  dii'cover  no  error. 

But,  for  another  rcafon,  they  are  of  opinion, 
that  the  decree  is  erronepus  j  namely,  that  al- 
though there  were  fcverat  payments,  and  fome 
mifapplications  of  credits  ;  and  the  order  of  refer- 
ence to  the  commifTioner  embraces  all  accounts 
between  the  parties,  yet  the  commiflionei*  has  on- 
ly fettled  the  accounts  relative  tothe  deedoftruft'; 
whereas  he  ought,  agreeable  to  the  order  of  re- 
ference, to  have  fettled  all  accounts  between  them, 
fo  that  the  injttn61ion  might  have  been  diflblved, 
2M  to  the  true  ballance  only.  Upon  th\s  ground 
therefore,  the  decree  is  to  be  reveri*ed,  and  a  di» 
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^H^t^  le£libn  gfveh  that  i  fettlerhetit  of  all  their  Kc^nts 

^^  '  ibouldb\^  inad^'by  the  commifiioner.' 

Harris.  ^    ^ 


ind  Ok 

ofili 

ounfe^ 


The  decree  wa«  as  follows* 

^^  This  day  came  as  well  the  appellant  as  t^ 
kppellcc  John  Magee^    by   their  counlel,    and  < 
confideration  oFthe  trantcript  "of  the  record 
faid  decree,    and  the   arguments  of  the  cour 
aforefaid;  It  appearing  by  the  report  of  the  MaC 
ter  CommifHoner  made  in  this  caufe,    that   pay. 
inents  hadbeeh  made  by  the  appellant,  to  the  ap- 

Sellee  John  Magee,  towards  ditcharging  the  debt 
ue  to  the  faid  appellee;  -for  the  fecuring  whereof 
the  deed  of  truft  in  the  proceedings  mentioned, 
was  made  to  the  other  appellees,  l^omas  Hattoii 
and  Micajah  Crew ;  and  it  alfo  appearing  by  the 
receipts  and  other  evidence  in  the  caufe,  that  fur* 
ther,  and  other  payments  had  been  made  to  the 
appellee  John  Magee,  which  are  noi  credited  in 
the  account  fo  ftated  by  the  Mailer  Commiflioner; 
This  Court  is  of  opinion,  that  all  accounts  be- 
tween, the  parties  (hall  be  fully  dated  and  fettled 
hy  the  Matter  Commiflioner  before  a  final  dtciee; 
That  then  the  injunftion  (hould  be  diffolved  for 
the  balance  only,  that  ftiaU  appear  on  fuch  fettle- 
Uient  to  be  due  to  the  appellee  Magee  from  the  ap« 
pellant,  with  interell  until  paid,  and  the  injunc- 
tion be  made  perpetual,  as  to  the  refidue;  and 
that  the  cofts  in  the  Court  of  Chancery,  be  borne 
equally  by  the  panics  Harris  and  Magee.  There- 
fore It  is  decreed^  arid  ordered,  that  the  decree 
aforefaid  be  r^verfed  and  annulled,  and  that  the 
appellee  John  Magee,  pay  to  the  appellant  his 
Cods  by  him  expended,'  in  the  profecution  of  his 
appeal  aforefaid  here." 

The  following  Cafes  were  reported  btf  a 
Gentleman  high  in  proB^ce  at  the  tim  *  ; 
and  by  whojt  permjfion  they  are  nowpub^ 

lijlied.    -''    ''■  ' 
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Cas>e0 

%A^ra^iud  and  zDdtrnn(/rted 
IN  THE 
COVKT  OF  APPEALS 

I  N 
JUNE   T  E  R  M  OF  THE  YEAR  1790. 


PRESENT: 

Edmund  Pendleton,  Prefident. 

The  Honorable 

Peter  Lyons,  Paul  Carringtoii,  William 

Fleming,  and  James  Mercer,  . 

Judges. 

CRUMP,  &C.  Saughte^fir 

life;   and»  if 
againit  *flie  diet  before 

^  'my  fon  J.  P. 

DUDLEY    &    Wife.  thentobegl^. 

en  to  my  fon 

ELIZABETH  PINCHBACK  widow,  purchaf-  J.  after  which 
ed  a  flave  named  Sarah,  and  made  her  laft  will  JJj^^d^^  *^ 
in  writing  dated  in  1750  in  the  words  following  to  wit,  of  her  ertatc  to 
**  And  as  touching  fuch  wordly  goods  or  other  eftate  be  equally  di- 


*<  &  bequeath  to  nny  loving  fon  John  Pinchback,  all  my  .feems  that  the 
**  trad  or  parcel  of  land  in  Goochland  county,  being ,  remainder  in 

J  the  Have  paf* 

The  wife^s  conveyance  of  her  property  before  marriage,  fc8# 
was  fuppoifed'UgalnIt  the  huibaBd. 
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*^  fi/c  hundred  acrcg,  and  known  by  the  name  of  the 
•'  Bird,  Imprimis,  i  give  arTtl  bequeath  to  my  Jov- 
"  ing  daughter  Sarah  Piachback  one  negro  girl  named 
*'  S-iiah  (he  (lave  in  qislboa)  during  her  life,  and 
*'  in  cafe  (he  di..s  before  my  Ton  John  Pinchback,  then 
•'  the  gjrl  given  to  her  to  go  to  my  ion  John.  Im- 
•*  primi^  I  give  i-nd  b  queath  all  the  remainder  of 
*^  my  pare  of  the  eOate  to  be  equally  divided 
**  between  my  four  Ghtblrcn,  viz.  1  homas,  John, 
^'  Mary  and  Sarah,  bat  to  be  kept  together  till  ail 
*^  ti.e  debts  Hre  paid  aud  then  divide^/' 

The  teftatrix  departed  this  life  foon  after  the  exe- 
cution of  her  will,  and  John  Pinchl  ack  died  in  the 
lifetime  q{  his  fifttr  Sarah,  fo  that  the  ccntirj^entbc- 
qucft  of  the  remainder  of  the  fl«ve  Sarah,  to  him,  ne- 
ver took  effedl.  % 

Thomas  Pinchbeck  the  fiied  fon  of  the  teftatrix, 
departed  this  life  leaving  two  drugnters;  of  v^  horn  one 
was  the  appellee  Anne,  who  in  her  infancy  had  re* 
/ided  wich  Sarah  Crump,  formerly  Sarah  Pinchback. 

She  continued  unmarried  until  after  (he  ha-l  attain* 
'  ed  the  age  of  twenty  on^-  years,  when  fee  formed  an 
engagement  with  Williiim  Dudley,  which  continued 
about  twdve  months.  On  the  12th  of  February 
1773,  the  day  after  the  licmfe  for  the  marriage  haid 
irf'ued,  and  the  day  before  it  was  folemnized,  Anne 
Pinchbacic  exe.  ut^-d  a  bill  of  fale  for  her  iniercft  in 
the  (lave  Sarah  and  her  incrcafefor  the  confideration 
of  thirty  pounds  to  Sarah  Crump  who  he  d  a  life  ef- 
tatein  the  faid  (laves.  This  bill  of  faie  was  executed 
without  the  knowledge  of  William  Dudley,  but  it 
did  not  appear  that  any  caution  had  been  given  to  the 
wltncfs  thereto  to  conceal  it  from  him.  The  flaves 
had  tncreafcd  confiderably,  and  a  moiety  of  them  was 
worth  much  more  than  thirty  pounds.  After  the 
d'tath  of  Sar;<h  Crump,  W.Dudley  &  Anne  his  wife  in- 
ftituted  their  fuit  in  th)5  Court  of  Chancery  for  a  nK>iety 
of  the  faid  (laves,  alledging  that  the  rcvcrfion  did  not 
p^fs  by  the  refiJuary  claufe  in  the  will  of  Elizabeth 
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P'ncbb^ckbMt  dcfceodqilon  her  e(ieft/on  Tlromos  and 
from  him  to  his  twod^ughte/s^pf  whqn^  the/aid  Apne  fs 
OfMi  and  thiK  h^rdeed  was^  iadero;^oa  of  (he  rights 
of  HKirriM;** :  -The  Court  of  CKa/Kcry  dccrcpd  a  i^^oic- 
ty  of  <^  iiliiCQ^  CO  the  coin|>(ainaj)t!)},  frofn.vvhiqh  de- 
cree  the  cxecuiurs  of  SaiahX^r.n^p  a^p^^^d  tachis 
court* 

r     •  •  :m  r 

JoBif  TAVLORt  for  the  appellant?,  affigncd  three 
^errors  iathp  decree  of  the  Coyct  of  Chancery* 

•  f.  Tiw«.  if  jthe  flave  defcendccl  and  th?  right  of 
.tbo  appeUeet,  was  onnnpiiircd  by  the  bill  of  ule  of 
t^  iikth  of  February  1773)  ^hll  the  appellant  wcrt 
^acjlkri  S9  a  (bare  of  the  appraiied  value* 

a*  That  Eii^beth  Pinchbaclq  died  tdla^as  tabor 
wbok  imereft  in  the  faid  flav^ ;    And}  t.    < 

)•  That  the  appellee  Anfr/had  fold  her  in^eft^ 
whatever  it  was  to  Sarah  Crump,  in  17^3. 

Asto^the  fi^ft^  ^  Thi<  is  piaifi  upoo^M)ea<5ts  of  170$ 
fibiffit  3J  Jir^  ^Oj    and  17^7  ci^.  41A,    ucl  5: 
W  hicb  ^ppiy>.  ai  well  to.»  par|ia<|t  a$  (0  a  total  jntef* 
rtacy.  ■   ^    .  ,    ^    ■         .     j,.  ,       .   . 

As  to  tHftyriecond  :  AUhoufh  it^  be  aigevcHrnlog 
prificipjf  in •tKe.oonArufftionof  wills,  ih^-the  in^JH 
tion  (hall  heobferved,  yei,  iivdetccmioifigrupouth^t 
intention  the  rule«  of  Uw  mull  be  ac<herc«i  to.  2  Afi^ 
'S'^S*  I'Apif'it  i^  a  fixed  fui<:  of  Uw  that  a  fen>ainrf''r 
.or  rcfverfnA^wiU  pafs  by  a  general^ev^  of  the  reft- 
duary  i^finke.  ^         .  • 

■  '  .'^     .r  • « .'    '  -  ' '     '  ' 

Then  (iippelc  the  teftatpx,  w^ien  awaking  berwil]^ 
had  betft  aik^d,  whether  the  ren^^inder  in  %h^  fiave 
S^^rah  was  tt.>di(pof*d.of,'^|id  :vr,bti;her  It  Wtas  fur  in- 
tcntr>n  t^at  her  rcfuiugi'y;  jfitj^rcft  i>  thcf^W  ;flfti^e 
ihould  deten  f,  as  a  icvierfion  on  her  hqir  a^,  Ja^ 
V^OMJd  flHt.tfot^h^ve  anfworcd,  ihpft  (he  had.^iiH>l(M 
of  the  who.e  t)(f  hpr  eUat^i,  -^  jiij^  imc(la|ea^,ty  nf* 
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thin^?    If  To,  to  de<frde  the  Hurt  to  At  teir,  wiil  be 

to  iraftrate  her  intention. 

As  to  the  tWrd :     Whatever  mky  be  the  ^tnum 
'  of  the  court  on  the  other  points,  it  Is  clt%t^  that  by 

the  fale  of '177^  the  right  of  the  appdiMs  was  Oom- 
'pletdyeJdttnguiflied.  -  *  --.  >  - 

At  the  time  of  the  fale,  the  appellee  Anne  had  as 
perfeft  and  complete  a  contr<i4''  over  her  {Property  as 
any  other  free  peHbn  whatever.  She  waft  of  fiiil  agc^ 
and  poff-fTed  of  every  quality  requisite  to  the  validity 
of  a  contrafl.  Although  this  |iarticutar  contrad 
-might  not  be  known  to  Mr.  Dildley^  yet  he  marfted, 
'knowing  that  his  wifeh^d  poflefied  the  ability  to  <lifpofe 
of  her  property,  and  was  at  full  liberty  to  exercife 
it.  This  couM  not  be  unknown  to  hinu  Again, 
'in  order  to  fupport  his  prefent  claim, '  it  ought  to  ap- 
pear, that  this  property  was  an  inducement  to  the 
marriage.  But,  fo  far, from  (hewing  this,  it  is  not 
even  adlcfdgcd  in  the  V*t. 

No  fraud  could  be  intended  on  the  hulband  ;  be- 
caufe  there  is  no  fecreffor  refultinig  tmft  for  the  bene* 
fit  of  the  wife,  or  of  aoy  perfon  flie  mi^ht  appoint ; 
but  it  is  a  fair  and  Bona  ^ie  fale.  \(  mpreJgnorance 
of  contracts  on  the  part  of  the  intended  huS>azMl 
could  fet  them  afide,  property  would  be  abfolutely 
.  bound  and'  become  tmali^rtable,  bfctwean  -  a  contrad 
for  nUrriage  and  ita  celebration.  The  ihconvenienqe 
of  which  in  long  engagements  is  obvious. 

This  Is  a  compromife  of  a  doubtfiil  right, '  The  ft!- 
ler  and  the  purchaser  each  had  claims  to  the  tfaitig  coo- 
traded  for.  A  compromife  of  this  fort  is-fiipperted  by 
the  law,  I  Atk.  10.  Suppofe  it  to  be  theopinioD 
-of  the  court  that  the  right  was  in  SarahCrdmp  before 
the  contrav^  could  the  appellees  berdecreed  to  refund 
the  £yy  with  intereft?  Certainly  they  ooald  not  :^ 
And  if  they  could  not,  neither  ought  the  court  to  in- 
terpofe,  if  the  right  fliould  be  confidered  as  havin|[ 
been  in  the  appellees*  Thecontrad,  being  bindiog 
QAooe  party^  flioidd  be  biading  on  betb^ 
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It  IS  not.  in  proof  cither  that  Sarah  Crump  knew       Crump., 
of  the  marriage  contract,  and  notice  r$  hot  td  be  pre*/  **•    ' 

fumed,  t  Atk.   175-     If  ftt  had  no  notfc^V'rheftilw      1^^ 
could  have  committed  iio  fraud  on  the^'H^ht^  of 'th^ 
intended  hufband,  .    ^     *    '         '    ■  »  • 

Marshall  for  the  appellee^/  T^e  a6h  of  AflferfN* 
bly  rcfered  to  bjr  Mr.  Taylor,  apply' only  to  cafes  of 
total  intcftacy.  Th6  words  arC^  -"*  ^hett  any  t>erfprt** 
•*  dies  inteftate,  lemng  fevcral  diildrcn  &»:;  and  not! 
when  any  perion  fhall'di*  imelhte  With  rcfpca  to* 
any  part  of  his  property.  The  tWftimftten'bet ween' 
a  tocal  and  partial  intcftacy/ Which  the  law*  feems' 
to  have  made,  isr  not  entirely  without  reafoii:  A  to-^ 
tal  intcftacy  is  feldom  delignedj  Where  it  is  acciJen-* 
tal,  the  juftict  and*  humanityof  the  law  gives  ta 
Toungcr  children  a  fhare  of  the  appraifeJ  valqe  ,of 
llaves;  altho  its  policy  makes  th^m  defc^ndable  als  real 
eftate.  But  where  a  wiri  is  mafcle,  it  can  fclJoii  hap- 
pen that  much  property  wiH  be  orfrtttcd,  unlefs  the 
omiffion  be  defigned.  If  however,  we  fuppofe  the* 
proviiion  of  the  law  to  extend  to  a  partial  intcftacy, 
can  the  fedion  J>c  conftrued  to  extt^r.d  toa'poffiblc 
reverter,  as  in  this  cafe?  The  flive  is  given  in  the 
will.  If  John  had  furvivel  Sarah,  the  flive  js  givert 
for  ever.  What  is  to  be  inventoried  and  appraifedf- 
Is  it  a  mere  poflibiltty f  Is  the  heir  at  law  t6'havc 
a  mere  poiEbility  inventoried  and  appraifeJ,  and  to^ 
pay  a  proportionate  value  of  that  a,>prairemeiit  to  ^he 
youpgcr  child  ert?  •  It  is  plain  that  the  fedlidns  cited, 
do  not  comprehend  the  cafe. 

The  flave  did  not  paf^  by  the  Vcfiduaxy  clauf^;  .  •  ^ 
It  is  tiue,  that  in  the  Cbnflu£lion  of  wVHsihe  rliles 
of  law  muft  be  adhered  to;  but  it  is  n,ot  lefs  true,' 
that  it  has  become  a  rule  of  hw,  tr>  obey  the  plaiit 
intention  of  the  teftator.  It  is  admitted  that  general 
words  may  in  the  refiduary  clauie  of  a  will  pafs  a  re-, 
▼erfion,  or  jemainder;  but  it  i5  con  ended  that  fuch 
words  will  not  pafs  fudh  an  in?ereft,  if  there  be  ac- 
eom'-anying  words,  fhewing  fhe  In  t\\\\^n  cyf  tht^tefl 
latortobc,    to  limit  the  operatioh  of  t^  genehl' 
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words  to  z  particular  propertvu  An  effect  has  been 
given  to  fuch  words  in  a  wil|»  which  they  have  not 
iii  deeds^  to  promote,  and  not  t<p  frudrate,  the  mtent 
of  the  tedator.  In  the  prefent  cafe  the  will  is  obvi. 
oufly  penM  h/z  perfoii  not  accuilomed  to  legal  foims. 
As  one  evidenpe^  this,  .each  ^ntence  of  the  will 
commence  with  the  word  Imprimis*  The  writer^ 
therefore,  cannot  be  prefumed  to  have  known  the  le- 
gal conftru^  ion  of  particular  expreitions,  and  to  have 
Luended  thft  coiLfl;rij(^ion«  It  may  well  be  doubted 
in  fuch  a  calc,  even  had  there  beei;  no  refrralniiig 
words  in  the  refuiiiary  claufc,  whether  a  mere  pojj^ 
bility  could  be  defigned  to  pafs  by  it;  and  that  too  in 
a  thing  before  mentioned,  and  given  away  in  the 
lame  will. ,  But  here  arc  rellraiiiing  words. 

The  property  is  to  be  kept  together  till  debts  arc 
paid*  It  is  to  be  then  divided.  How  mix  a  mere 
poflibility,  fuch  as  this,  with  other  vifible  and  tangi- 
ble eftate?  How  divide  it?  Why  keep  it  for  debts 
when  it  could  not  be  produ(9ive?  To  rac  it  ap- 
pears, ob viouily,  to  have  been  the  intention  of  the 
teftatrix,  an  iatentiori  evidenced  by  the  defcriptive 
words  of  the  claufe,  to  pafs,  by  this  redduary  claufe^ 
only  fuch  property  as  could  be  ufeful  in  the  immedi- 
ate  payment  of  debts,  and  as  would  be  fufceptible  cf 
immediate  partition. 

Marriage  is  to  be  confidered  as  a  ciyil  contrat^.  It 
is  an  union  of  fortunes,  as  well  as  of  perfons.  It  is 
of  confeauence  to  the  happinefs  and  peace  of  (bciety 
that  it  mould  be  &ir,  and  without  deception.  A 
perfon  poflefled  of  a  vifible  f  >rtune,  who  contra4& 
matrimony,  impliedly  contradls  to  unite  that  fortune 
as  well  as  her  perfon,  to  her  hufband.  I'o  difpofe 
of  it  fecretly  is  a  palpable  fraud;  immoral  in  itfelf; 
and  produ£live  of  confequences  extenfivcly  iniurious. 
It  is  a  breach  of  the  contrail,  and  has  been  dfifcouo- 
tenanced  by  courts  i  Eq.  ca.  ab.  59^  This  cafe  is 
(Ironger  than  thofe  there  cited,  in  as  much  as  circum- 
fiances,  not  appeariag  in  thofe  cafes,  attend  the  trani^ 
a£Uon«    The  deed  was  executed  the  day  before  the 
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fnarriage,  and  therefore  would  not  prdbably  beknowii       Cniiiip» 
to  the  intended  hufband,  until  the  ceremony  ihould        ^'* 
be  aaually  performed.  ^^l 

It  was  executed  to  a  j^erfon  whdfe  Htuation  proba* 
b!y  gave  her  an  influence  over  the  mind  of  the  ftller, 
tvnich  no  other  perfon  poflefled.  It  was  for  an  cf- 
tate  not  in  poffeffion,  but  expedancjr  j  and  therefore 
to  be  the  more  reaJily  parted  with,  at  an  under  va- 
lue ;  and  the  confiJeration  was  fo  inadequate  as  fcaro* 
ly  to  diftinguifhit  from  a  gift« 

It  cannot  bp  neceflary  to  (hew, -by  teftimony,  that 
fortune  Was  an  inJu.  ement  to  the  marriage.  It  re- 
fults  from  the  nature  of  the  contrad^  that  the  induce- 
ments  to  it  are  various ;  and  that  fortune  is  not  to  be 
excluded  from  its  fliare  in  producing  it.  Of  courfe 
it  is  not  to  be  expected  that  other  proof  is  to  be  ad- 
duced ;  fmce  it  is  not  to  be  expe6ked  that  declarations^ 
to  that  cfFecl,  could  be  made  by  a  gentleman^  who  is 
cndeavouiing  to  obtain  a  lady's  afte<Sions.  That  for- 
tune is  not  dated  in  the  bill  to  have  been  an  induce- 
tnent  cannot  effe6l  the  right  5  fince  the  bill  is  drawn^ 
iK>t  by  the  party,  but  by  his  counftl ;  and  the  exlf- 
tence  of  the  inducement  does  not  depend  upon  the 
ftatements  of  the  bill,  but  grow!»,  necefiarily,  out  of 
the  nature  of  the  cafe. 

Nor  !«  it  material  that  the  couit  would  not  decree 
the  appellees  to  refund  if  the  right  fliould  appear  to 
have  been  againll  them,  indepcndant  of  thecontraft# 
All  unfair  comra£ls  bind  the  party  who  has  commit- 
ted the  fraud  i  and  yet  the  injured  perfon  may  be  re* 
lieved  againit  them. 

It  is  admitted  that  family  difputes  may  be  cornpromi& 
ed,  but  the  perfonscompromifing  them  ought  to  be  in 
a  fituation  to  part  with  their  property.  An  unequal 
compromife  is  as  objectionable,  it  not  more  fo,  as  a 
fale  on  a  very,  inadequate  confideration :  Of  either, 
the  intended  hufband,  confidering  the  time  and  circum-  | 
fbuces  of  the  cafe^  aught  to  have  been  informed.    It 
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would  not  have  been  withheld  from  him,  had  no  fear 
cxifted  of  his  preventing  its  completion. 


The  (Ituation  of  the  parties  and  the  complexioo 
of  the  cafe,  renders  it  impofllble,  that  Sarah  Crump 
could  have   been  ignorant  of  the   intended  oiarri- 

.  age;  nor  is  it  pretended,  by  her  reprefentatives,  that 

.  Ihe  could  have  been  ignorant  of  it. 

If  then  the  mGts  directing  (hares  of  the  apprailcd 
value  of  the  flaves  of  intedates  to  be  divided  by  the 
heir  among  the  younger  children,  do  not  extend  to 
the  cafe:  If  the  poffibility  of  the  reverter  of  the 
Have  Sarah  did  npt  pals  by  the  refiduary  claufe  of  the 
will  of  Elizabeth  Pinchback.  And  if  the  iale  from 
Anne  Pinchback  to  Sarah  Crump  was  void  as  being 
a  fraud  upon  the  hufl>andi  then  the  appellees,  in  rlghi 
of  the  fatd  Anne  as  one  of  the  coheirefles  of  the  (aid 
Eliiiabeth  Pinchback,  are  clearly  entitled  to  a  moie- 
ty of  the  (laves,  according  to  the  decree  of  theChan- 
.  cellor^  which  ought  to  be  affirmed. 

The  court  gave  no  opinion  on  the  firft  or  fecond 
point;  but  rather  inclined  to  cqnfider  the  reverfioa  in 
the  Have  Sarah  with  her  increafe,  as  paffing  by  the  re- 
fiduary claufe  of  the  will  of  Elizabeth  Pinchback* 

On  the  third  point,  the  court  was  unanimous  that  the 
(ale  from  Aime  Pinchback  to  Sarah  Crump  was  va- 
lid I  and  therefore  the  decree  of  the  Chancellor  was 
reverfed,    and  the  bill  of  the  appellees  di(mi(red  with 

coas. 


B  E  A  L  L 
against 
K^^u^,  ^„,,  E  D  M  O  N  D  S  O  N. 

Jit,  for  a  ftorc  T^HIS  was  a  fuit  inftituted,  by  Beall,  in  the 
account  bar-  J|^  General  Court,  for  goods,  wares  and  rocr* 
rtdbythefii  chandizes  fold  and  delivered.  The  declaration 
montbt  actor  -l  i_    •     ^l       r    i  r  '/n       •  t 


limitationt,  ^^^g  in  the  ufual  form,  an  iflue  was  made  up  on 
binds  the  debt  ^^  \^^^  oi  non  assumpsit^  and  the  following  ver* 
ton  di£t  was  found  by  t^e  jury, 

I  i 
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We  find  for  the  plaintiff/.  61  :  18,  if  the  %%• 

pxels  assumpsit  of  the  defendant,  oq  the  lOth  day 

of  March  1783,    to  pay  for  the  goods,    warea 

and  ihcrchandize  in  the  declaration  mentioned, 

ivhich   were   delivered  on  the  20th  day   of  July    /}^  ^  /^ 

17b  I,  take!  the  debt  out  of  the  adl  entitled,  "  Aa  '-^ 

acl  for  difcouraging  extendve  credits  and  repealing    gL      *^^  -    * 

the  adl  prefcribing  the   method  of  proving  hoaSJc^       ^^^^^^^^^^ 

debu :"  otherwiftt  we  find  for  the  defendant.  4^^^^  ^^ 

The  caufe  was  adjourned  to  ttui* court. 

Marshall  for thepUintiff.  The  a6t of  177918111 
fa<St  nothing  more  than  an  aA  of  limitations.  Tb# 
aA  of  17059  which  is  the  general  a£l  of  Umi^tioae- 
declares,  ^^  that  all  aflions  of  trefpafs  &c.  (hall  bt 
brought  within  the  time  therein  after  ezpfefled 
and  not  after;  that  is  to  fay,  the  faid  actions  up* 
on  the  cafe  &c«  within  five  years  next  after  tht 
caule  of  fuch  adlion  has  accrued,  and  not  after  i*^ 
And  the  a6l  of  1779  declares,  that  all  anions  or 
fuitSf  founded  upon  account  for  goods,  wares  and 
merchandize  fold  and  delivered,  or  for  any  arti* 
cles  charged  in  any  (tore  account,  (hall  be  com* 
menced  and  fued  within  six  motubi  next  after  th# 
caufe  of  fuch  a6lion  or  fuit,  or  the  delivery  of  fuch 
goods^  warts  and  merchandize,  and  not  afteri 
except  that)  in  cafe  of  the  d^ath  of  the  creditorf 
or  debtors  before  the  'expiration  of  the  faid  term 
of  fix  months,  the  further  time  of  twelve  months^ 
from  the  death  oi  fuch  creditor.or  debtor,  (hallb# 
allowed  for  the  commencement  of  any  fuch  aAioa 
or  fuit.  The  obje6l  and  efFedt  of  each  a£l  is,  t(^ 
prevent  the  in(litution  of  fuits  in  Certain  cafes  af- 
ter a  time,  limited  by  the  wifdom  of  the  legifla- 
ture,  fliall  have  elapfed.  In  the  operative  words 
of  the  two  principle  claufes  which  have  beencked^ 
there  ia  little  other  di(Un£lion  than  the  difference 
of  time  allowed  for  bringing  the  aAion.  it  wiML 
not  be  contended  that  a  longer,  cnt  a  fliorter  tlme^ 
makes  the  a^  more  or  lefe  am  aA  of  limitation«; 
The  leading  and  important  di(lio^Qa  bHVfdl 
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the  tird  la'wtf  is,  that  the  firft  muft  be  pleaded, 
whereas  the  fecond  is  ta  be  noticed  by  the  court 
and  jury,  although  the  defendant  fliould  not  feek 
to  avail  himfelf  of  it. 


^       ^^  The  latter  law  docs  not,  ^or  this  reafon,  ceafe 

^cil€^  *•  1^  -pg  a,^  aft  of  limitations.  If  a  iimilar  claufe  bad 
j,^y-^t-.-r  .  '  *  been  introduced  into  the  fitftlaw,  it  would  hare 
^  '  been  an  aft  of  limitations  notwithftanding*     That 

V^M^^^H^^"^  claufe  does  not  affeS  the  right  of  aftion :  *  •  It  on- 
ly relates  to  the  manner  in  which  the  fubjeA^  to 
be  decided  on,  is  to  be  brought  before  the  court. 
But  the  decifion  of  the  court  will  be  the  fame  in 
the  one  cafe,  as  in  the  other.  In  a  caufe,  depend- 
ing on  the  latter  law,  which  comes  before  the 
Court  without  pleading  the  a£t,  the  court  muft 
decide  precifely  in  the  fame  manner  as  it  would 
decide  the  fame  cafe  brought  before  it  by  pleading, 
if  the  aft  had  rec{uired  that  it  fliould  be  pleaded, 
^bis  claufe  in  the  aft  therefore  does  not  change 
Its  charafter,  or  make  it  lefs  an  aft  of  limitations. 
If  it  be,  in  eflence,  an  aft  of  limitations,  then  it 
will  be  admitted  that  the  frefii  aflumpfit  refcues 
this  cafe  from  the  operation  of  the  aft,  as  the  fuit 
was  brought  immediately  after  the  new  affiiinpfit 
was  made.  But  whatever  may  be  the  opinion  of 
the  court  on  this  point,  the  a£Uon  is  clearly  main* 
tainable  on  other  ground. 

The  fuit  is  inftrtuted,  not  on  the  contraft  rai& 
ed  by  the  deliveryof  the  goods,  but  on  a  new  con* 
tra£t,  for  which  the  delivery  of  the  godds  waa  ft 
fufficient  confideratfon. 

Attho  the  declaration  is  in  the  ufual  fonn,  jeC 
the  aiumpfit,  laid  in  it,  may  be  confidered,  either 
as  an  implied,  or  an  aftual  affumpfic.  Upon  de« 
murrer  to  the  Declaration,  or  after  a  general  ver* 
dift,  it  would  be  confidered  as  founded  on  an  ex- 
pefii  afluttipfit,  if  it  was  neceflary  fo  to  confider  it, 
in  order  to  fupport  it:  Therefore  a  fortiori^ 
the  declaration,  in  thia  cafe»  where  the  verdift 
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jbews  a  fpecial  aflumpfit,   well  be  confidered-at 

pbarging  that  fpecial  aiTumpfit.     The  luit,   then, , 

being  inftitttted,  not  on  the  delivery  of  the  goods, 

but  09  a  fubfequent  agreement  to  pay  for  them ; 

the  only  queftion  is,   whether  the  confideratipn,  >y         ^^ 

on  which  that  agreement  mas  made,   be  fufficien^      ^'^^ « ^ 

toiupportitf  X-.        *        > 


A  moral  obligation  to  do  a  thing  is  a  fufficient 
conftderation  for  an  affumpfit,    Bull,  ni^pr.  147. 

Can  a  ftronger  moral  obligation  exift  than  to  pay 
for  property  purqhafed? 

No  claufe  in  the  aA  does,  or  can,  deftroy  this 
moral  obligation  ;  nor  does  any  claufe  make  it  an 
^nfit  coniideration  for  a  new  contrafl.  The  a6l 
4efigned  to  prevent  the  inconfiderate  incurment  of 
debt,  by  taking  up  goods  without  enquiry  ;  not  to 
difable  the  individual  from  making  a  contra£l  upon 
a  confcientious  confideration.  The  a£l  goes  no 
further  than  to  ablolve  the  debtor  from  the  legal 
obligation  created  by  the  original  purchafe  of  the 

f;oods :  It  does  not  difable  him  from  making  a  fub* 
equent  contr^fl  concerning  them.  Cafes  innu- 
merable might  be  adduced,  where  a  promife  will 
bind  a  man  to  do  that,  which  he  was  not  bound  by 
law  to  do  before  the  promile  was  made*  Money 
advanced  to  a  fon,  without  requeft  on  the  part  of 
the  father,  is  yet  a  fufficient  confideration  to  give 
validity  to  a  promife  of  the  father  to  repay  it.  A 
debt  barred  by  the  aft  of  limitations,  is  a  fuffici- 
ent confideration  for  an  affumpfit:  A  bankrupt, 
whofe  legal  diCchar^e  is  as  complete  as  it  would 
have  been  had  hp  never  owed  a  (hilling,  will  yet 
be  bound  by  his  promife,  made  after  the  bankrupt* 
cy,  to  pay  a  debt  contrafled  before*  it»    • 

J.  Taylor  for  the  defendant*  The  only  quef- 
tion is  whether  this  aflumpfit  revives  the  claim, 
as  in  caies  under  the  a£t  of  limitations?  It  can- 
not revive  the  claim  in  like  manner,  becaufp  the 
twp  ^As  are  totally  difimilar. 


S^H^^T^^^TTt^"^^, 
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They  differ,  i.  In  title,  2^  In  the  motives  which 
induced  their  paffage,  3.  In  exprefllon,  4.  In  the 
mode  of  being  carried  into  effe6l« 

I.  The  title  of  the  firft  is  *'  an  a£t  for  limitatl* 
ons  of  actions  and  avoiding  of  fuits.'' 

The  title  of  the  fecond  is  **  an  aft  for  difcou- 
raging  extenCve  credits,  and  repealing  the  ad 
jprefcribing  the  n^ethod  of  proving  boot  debts." 

a.  The  objefil  of  the  firft  a6l  is  to  prevent  the 
bringing,  of  fuits,  when  time  had  devoured  the  de- 
fence. The  objefl  of  the  fecond  is  to  prevent  ex- 
tenfive  credit. 

In  the  firft  cafe  a  frefti  promife  does  away  the 
mifchief*  In  the  fecond  a  frefh  promife  does  not 
diminiih  it*  The  a6l  will  have  made  an  immateri- 
al change,  in  the  nature  of  the  evidence  required, 
without  affording  in  any  degree,  a  remedy  for  the 
evil  defigned  to  be  removed, 

3.  The  expreffions  vary  cflentially.  What  is 
this  fuit  founded  upon  ?  Is  it  not  on  goods,  wares 
and  merchandize  fold  and  delivered?  The  aA 
proceeds  further  and  fays,  "  for  any  articles  charg- 
ed in  any  ftore  account  **  This  is  a  fuit  broBght 
for  articles  in  a  ftore  account ;  which  articles  form 
Jthe  confideration  of  the  promife.  The  a6l  of  li- . 
mitations  goes  to  the  promife :  This  to  the  con- 
^deration  of  the  promife;  There  is  a  difference, 
too,  fhewn  by  the  exception  in  favor  of  executors 
and  adminiftrators,  proving  that,  in  the  contem* 
plation  of  the  Legiflature,  the  a6l  embraced  every 
cafe^  not  excepted.  The  penalty,  for  poftdating 
the  items  of  the  account,  fliews,  likewise,  the  in* 
Mention  of  the  Legiflature  to  reach  the  caufe  of  the 
adlion:  So  too,  the  expelling  from  the  account 
every  article  not  delivered  within  fix  months. 

4.  The  laws  differ  in  their  mode  of  execution. 
The  a6l  of  limitations  muft  be  pleaded :     This  aft 
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need  not  be  pleaded.  The  a6l  of  limitations  does 
not  deftroy  the  debt,  but  may,  or  may  not,  bar 
its  recovery:  This  a6l deftroy s  the  deb^itfelfj  and 
therefore,  need  not  be  pleaded. 

The  objea  of  the  aft  would  be  defeated,  if  th«  '^^^'^ft 

plaintiflF  may  elude  it  by  proving  a  fpecial  promile.        ^ 

When  muft    this  promife   be  made*^     Suppofe,  af^^,^.^^ 

day   after  the  delivery  of  the  goods,    promife  of 

payment  be  made:     If  a  fuit  be  maintainable  on 

it,   the  a6t  will  be  of  no  avail,  as  it  would  be  no 

difcouragement  to  extenfive  credit.     Such  promi* 

fes  might  always  be   obtained.      1  he  purchafer 

would  never  fail  to  give  them  on  the  delivery  of 

the  gbods.     No  perfon    purchaiing  goods   would, 

if  aiked  whether  he  would  pay  for   ehem,    anfwer 

otherwife,  than    in    the  affirmative.     This  might 

be  proved  as  readily  as  the  delivery  of  the  goods  ; 

and  the  a£l  would  be  for  ever  evaded.  Cafual  inad* 

vertant  expref&ons  would  not  fail  to  be  feiaed  on, 

as  aflumpfits.,  on  which  to  found  the  fuits. 

The  Prefident  delivered  the  opinion  of  the  court. 

The  a6V  prefcribing  the  method  of  proving  book 
debts,  pa  (Ted  in  174^,  and  repealed  by  the  adl  of 
1779,  will  aid  the  court  in  the  conltru6lion  of  the 
latter  a<5l.  The  a6l  of  1748  begins  by  explaining 
the  cafes  to  which  it  applies^  to  wit,  ''^  all  aflions 
founded  on  emisset  &c."  if  in  fuch  a  cafe  the  plain- 
tiff could  fupport  his  a6lion  without  his  book,  that 
a6l  would  have  no  application  to  it.  But,  if  he  could 
fwear  that  the  matter  in  difpute  was  a  (lore  ac- 
count, and  that  he  had  no  means  to  prove  the  de- 
livery of  the  articles  therein  contained,  or  any  of 
them,  but  by  his  Ilore  book,  in  that  cafe  the  book  or 
a  copy  of  the  account,  wight  be  given  in  evidence. 
Thus  was  a  ftore  account  admitted;  and  this  forms 
thefubj-6lofthea6lof  1779.  There  were  two  evils 
to  be  removed  by  that  a6\.  Thefirft,  the  a6l  of  1748; 
which  was  to  be  repealed:  The  fecond,  exten* 
five  credit »    which  was  to  be  prevented.     The 
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firft  evil  was  cured  by  repealing  the  law:  See, 
then,  the  means  which  were  ufed  to  cure  the  fe- 
cond. 

The  a£l  of  1748  brings  the  account  into  court, 
j*^  ^8  neceflary  to  fupport  the  a£lion ;  and  the  a<Sl  of 
1779  fuppofes  it  there.  What  are  the  words  i 
*^  All  fuits  founded  on  account  for  goods,  wares 
'  '^^  and  merchandize  fold  and  delivered,  or  for  any 
^'  artciles  charged  in  any  (lore  account.'^  What 
|s  a  fuit  founded  on  an  account?  Is  it  a  fuit  on 
fimple  contrad  in  oppofition  to  bonds?  Or  is  the 
iuit  properly  founded  on  an  account,  according  to 
the  true  meaning  of  the  a  A,  when  the  plaintiff 
cannot  Aipport  it  without  producing  his  account, 
which  when  produced  appears  to  be  a  (lore  ac- 
count? The  latter  feems  to  be  the  juft  con(lru6li- 
<m :  And  this  conftrudlion  eflablifhes  the  di(liii6li- 
on  between  an  exprefs  and  implied  promife.  In 
the  one  cafe  the  account  roufl  be  produced,  and 
the  law  will  operate  upon  it;  in  the  other,  the  fait 
IS  maintainible,  without  the  account.  The  fub- 
fequent  parts  of  the  law  fupport  this  expofition. 
The  penalty  for  poUdating  an  article,  and  the 
claufe  for  rejecting  fuch  articles  as  (hall  have  been 
delivered  more  than  fix  months,  fuppofe  the  ac» 
count  before  the  court. 

It  is  obje£led  that  this  conftniAion  would  defeat 
the  law;  as  merchants  would  on  all  occafions, 
bring  in  witne(res   to  prove   afTumpfits.     If  the 

E roof  be  untrue^  every  cafe,  as  well  as  this,  muft. 
e  fubjeA  to  the  inconvenience :  Iftrue^  where 
is  the  mifchief  ?  It  is  faid  the  a  A  will  be  evaded* 
But  the  adl  relates  only  to  fuits  upon  the  account ; 
and  not  more  to  a£lions  on  a  fpecial  contrad, 
than  to  thofe  on  a  bond,  where  the  germ  is  a  (lore 
account.  The  fpecial  verdifl  fliews  the  cafe  to 
have  been  one  comp^hefided  in  the  aflof  1779; 
and  the  (|ue(lion  as  la^  refered  to  the  court  it. 
Whether,  after  the  a£lion  has  been  barred  on  the 
account,  it  may  be  maintained  on  a  fpecial  pro* 
ibife?    The  cafe  of  a  bankrupt  is  extremtlj  4p[t9« 
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flte?  He  if  as  completely  difchareed  by  law  m 
"was  the  purchafer  in  this  cafe:  6ut  if,  though 
fo  dilcharged,  he  yet  thinks  himfelf  under  a  mo* 
ral  obligation  to  pay  a  debt,  that  moral  obligation 
iupports  the  promife.  So  in  this  cafe,  a  promife, 
in  conHdiirationoF  the  moral  obligation,  will  fup- 
pprt  the  a6lion,  it  not  being  ncccffary  to  bring  tbo 
account  before  the  court.  We  are  therefore  of 
opinion  that  it  is  to  be  certified  that  the  law  upon 
tbe  yerdidl  is  for  the  plaintifT. 

WATKINS's  Executors,        '' 
against 
TATE. 

THIS  was  a  writ  qf  error  to  a  judgment  of  |the 
General  Court,  rendered  on  a  bond  given  by 
three  obligors.  The  fuit  was  inftituted  againft 
the  furviving  obligor,  and  ggainft  the  executors  of 
each  decealed  obligor,  but  was  difcontinued  againft 
the  furviving  obligor,  and  judgment  was  rendered 
againft  the  execiitors  of  the  two  deceafed  obligors. 

The  declaration  ftated  the  obligation  to  be  joint; 
and  tjierefore,  becaufe  at  that  time  a  joint  obliga- 
g9tion  furvived,  the  executors  of  the  deceafed 
were  admitted  to  be  difcharged ;  and  the  judg- 
ment was  reverfed. 

Judge  Mercer  obferved,  that  the  c^^QotGrytnes 
fcf  al.  vs  Robinsons  adm^rsy  decided  in  the  former 
Court  of  Appeals,  was  an  exprefs  authority  to 
prove  that,  at  law,  the  executors  of  two  perfons 
could  not  be  joined  in  the  fame  adlion.  In  that 
cafe  the  Judges,  then  fitting  had  unanimoufly  giv- 
en  that  opinion.  But  the  Prefident,  who  was  one 
of  the  adminiftrators,  anddfd  not  fit  in  thatcaufe9 
now  faid  he  was  never  fatisfied  with  the  decifion 
in  it;  and  wifhed  the  point  to  remain  open  to  be 
reconfidered|  fhould  it  again  occur* 
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A  joint  ob« 
lieatioQ  fur* 
vived  before 
theaaof*i5. 

The  ex'or» 
of  two  deceaf* 
ed  obligors 
cannot  M  join* 
ed  in  the  fame  . 
action* 
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'%  J  U  D  E,     Executor, 

againii 
S     Y     M     E. 

TBe  rfecla  T^^^S  '^^^  *'*  appeal  from  a  judj|;Tnent  rcnderrf 
fsibon  may  be  JL  ^y  ^^e  Diftrift  Court.  The  executori  of 
anadukd  after  John  Jude,  deceafed,  had  iuftttuted  a  fuit  in  the 
a  dial,  a»d  a  General  Court,  on  a  fpecial  contradt,  in  writing, 
Jwr  witlu  between  their  teftator  and  John  Syme,  for  the  de- 
livery of  the  crop  of  wheat  of  a  particular  year. 
Upon  the  trial  it  appeared  that  the  contra^  was 
faiisfied;  but  that  the  crop  of  another  year  had 
been  delivered,  without  any  fpecial  agreement. 
The  evidence  was  not  excepted  to  by  the  counfel 
for  the  defendant,  but  was  permitted  to  go  to  the 
jury ;  who  could  not  agree,  and  a  juror  was,  by 
confent,  withdrawn.  A  motion  was  made  to  amend 
the  declaration  ;  <Sn  which  the  court  was  divided, 
»nd  the  motion  fell.  The  caufe  was  then,  amon? 
others,  transfered  by  a6l  of  Affembly  to  the  Dil- 
trift  Court,  where  the  motion  to  amend  the  decla- 
ration, by  adding  a  new  count,  was  renewed,  and 
was  granted.  The  count  was  added,  and  the  de- 
fendant pled  de  novo.  This  amendment,  after  a 
jory  had  been  fworn  in  the  caufe,  was  affigr.ed  as 
error;  but  the  court  was  unanimoufly  of  opinion 
that  it  was  not  error,  and  that  the  caufe  was  in 
paper  notwithftanding  the  jury  had  been  fworn, 
as  no  vcrdift  was  rendered ;  during  which  time 
amendments,  in  favour  ofjuftice,  were  within  the 
difcretion  of  the  court. 


JOHNSTON, 

against 

S  Y  M  E. 

THE  plaintiff,  in  the  motion,  had  obtained  a 
judgment  againft  the  defendant  at  common 
law ;  to  which  judgment  the  defendant  bad  obtain- 
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JOHNSTONS, 

againji 
MERIWETHER. 

WALTER  KING  COLE,  had  obtained,  a- 
gainft  Thomas  Johnfton  one  of  the  plain- 
tiffs, who  was  (heriff  of  the  county  of  Louifa,  a 
judgment;  and  thereupon  an  execution  iffued; 
which  was  fervcd  by  the  defendant,  as  coroner, 
on  the  property  of  the  plaintiff;  who  gave,  for 
the  forthcoming  of  the  property  on  the  day  of  fale, 
)i  bond  to  the  coroner  himfelf,  infteadof  the  plain- 
tiff, with  th«  following  condition, 

•*  The  condition  of  the  above  obligation  is  fuch, 
that  whereas  the  faid  Meriwether  this  day  took  in- 
tohispoffeffion  fundry  flaves  via.  Sam,  &c.  by 
virtue  of  an  execution  iffuing  from  the  general 
court,  amounting  to/'.  564 10:5,  including  cofts; 


ed  an  injunflion,  on  giving  feeurity  for  perform-       Johnfton, 

ing   the  decree  of  the  Court  of  Chancery:     Un  ^' 

hearing  the  bill  was  difmiffed;    and  from  that  de*  ^^"*** 

cr'jc  The  complainant  Syme  appealed  to  this  court. 

The  fame  pcrfon,  who  had  been  his  fecurity,  om 

oliuining  the  injunftion,  was  his  fecurity  on  the 

appeal ;  and  now  this  motion  was  made  for  a  rule 

to  difmifs  the  appeal,  unlefs  the  appellant  would 

give  further  fecurity;  becaufe  the  fecurity  in  the 

appeal  bond,  having  been  fecurity  to  the  injunfU- 

on,  was  already  bound  for   the  debt ;    and   was, 

therefore,    not  fuch  additional  fecurity,  as  every 

appellee  was   entitled  to.     But  this  motioawas 

overruled,  the  objeftion  being  deemed  infufficient; 

and  this  further  rule  was  entered  into,  **  I  hat  ob* 

•*  je£lions  to  fecuriiies  given  upon  obtaining  writs 

**  of  fuperfedeas,   writs  of  error,  or  appeals,  (hall 

•*  hereafter  be  made  to  that  court,  to  which   tho 

^^  writ,  or  record  fliall  be  returnable,  and  not  af* 

**  terwards." 


If  a  forth- 
coming  bond 
be  not  good  at 
a  ftatutary 
bond,  it  may 
be  good  as  a 
bond  at  com- 
mon  law. 

On  a  bond 
withacollate^ 
ral  condition 
the  jury  may 
find  more  da« 
mages  than 
are  laid  in  the 
declaration. 
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Meriwether* 


now'if  the  faid  ilaves,  together  with  as  many  moro 
under  as  good  a  titlti  as  the  above  faid  flaves,  are 
4cUvcredto  the  faid  Mcriwethtr,  when  required, 
on  the  fame  plantation  for  fale,  then  the  abov<^ 
obligation  to  be  void,  otherwife  to  remain  in  fuU 
force," 

^he  condition  of  the  bond  being  broken,  Merir 
wether  inflituted  a  fuit  thereon  j  and  having  ftated 
in  his  declaration  the  bond  and  the  condition,  af* 
figned  the  breach  thereof  in  the  following  words* 
^^  And  the  plaintiff  in  fa£l  faith,  that  in  confe- 
quence  of  the  faid  writing  obligatory,  he  deliver- 
ed up  the  (laves  therein  mentioned,  on  which  he 
had  levied  an  execution  by  virtue  of  his  office  of  co* 
roner  for  the  faid  county,  iut  that  neither  the  faid 
jlaves,  nor  as  many  more  under  as  good  a  title  af 
the  faid  flaves,  were  by  the  faid  defendants,  or 
either  of  them  redelivered  to  the  faid  plaintiff 
when  required,  according  to  the  condition  of  the 
faid  writing  obligatory ;  but  although  the  faid  de« 
fendants  were  by  the  faid  plaintiff  often  required 
to  deliver  to  him  the  faid  flaves,  or  as  many  more 
as  aforefaid,  they  the  faid  defi»ndants  conftantly 
refufed  to  do  fo,  and  did  not  deliver  the  faid  flaves 
or  either  of  them,  or  any  flave,  or  flaves,  in  lieu 
thereof,  to  be  fold  as  aforefaid,  to  the  faid  plain- 
liflT,  as  by  the  faid  defendants  undertaking  in  the 
condition  of  the  faid  writing  obligatory  they  were 
bound  to  do;  whereby  &c. 

The  declaration  lays  the  damage  at  ten  pounds. 
Iflue  was  joined  on  the  plea  of  conditions  perform- 
ed; and  verdidl  was  given,  and  judgment  rendered 
for  the  plaintiff  Meriwether  for  the  fum  of  jf.750. 

The  motion  for  a  writ  of  ci^ror  in  this  cafe  was 
made  by  Ronald  and  Duval,  and  oppofed  by  J. 
Taylor  and  MarfhalU 

Ronald  and  Duval  in  fupport  of  the  motion. 
The  bond  on  which  the  judgment  was  rendered 
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ik  void;  and,  if  it  be  not  void,  yet  the  proceed** 
Ings  are  erroneous:  fothat  upon  either  ground, 
the  writ  of  error  ought  to  be  granted* 

The  bond  is  made  void  by  the  a6l  of  1748,  chap* 
6.  Se3.  7.  It  is  true  that  the  firrt  part  of  that 
feAion  fpeaks  only  of  perfons  in  cuftody,  but  th€ 
expreffion  of  the  latter  part  is  general ;  and,  po- 
fitively,  makes  void  every  bond  taken  by  a  OierilF^ 
by  color  of  his  office,  in  a  form  varying  from  that 

J)ermitted  by  that  aft,  or  by  fome  other.  If  the 
aw  was  otherwife,  officers  would  have  it  in  their 
power  to  extort  bonds  from  perfons  in  cuftody 
or  their  friends,  for  little  favors  allowed  them, 
which  would  greatly  injure  the  public  juftice  of  th« 
country.  In  Durnford  and  East  418^  it  was  held 
that  the  court  can  prefume  nothing  right  contrary 
to  the  record,  although  after  verdi6l ;  and,  if  it 
appears  to  the  court  that  the  verdi6l  was  render* 
ed  on  ah  ittfegal  confideration,  the  verdi6l  muft  be 
▼Old,  and  cannot  authorife  a  judgment  for  the 
plaintifT,  2d,  Bur.  924;  which  cafe  alfo  proves 
that  the  confideration,  here  was  void. 

Again  the  bond  was  void,  becaufe  it  was  op- 
preffive;  Johnfton  was  not  only  to  deliver  the 
flaves  taken  in  exe<*.ution,  but  as  many  more,  of 
«s  good  a  title.  The  officer  might  from  time  to 
time  obje£l  to  the  title  of  the  flaves  delivered,  and 
thus  look  into  the  title  of  all  thofe  in  Johnftons 
oofleflion.  This  is  countenanced  by  the  mode  of 
ailigning  the  breaches.  The  declaration  does  not 
merely  ftate  that  Johnfton  did  not  deliver  as  many 
more  flaves,  but  that  he  did  not  deliver  as  many 
more  of  as  good  a  title. 

But  it  is  oppreffive  in  another  point  of  view. 
The  officer  takes  in  execution  eight  negroes. 
Thefe  may  be  all  in  the  debtors  pofTeflion.  He  i» 
entitled  by  law  to  the  redoration  of  this  property 
on  giving  bond  with  fecurity  to  have  it  forthcom- 
ing on  the  day  of  fale  ;  but  this  benefit,  which  the 
law  gives,  is  withheld  by  the  officer,  unlefs  he 
will  bind  himfelf  to  do  more  than  the  law  requires, 


Meriwether* 
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Johi^on»      more  perhaps  than  he  can  poflibly  do:    that  is,  to 
j^   !*"*•  produce  property  which  not  only  is  not  in  cxecu- 

Mcriwtt  cr.    ^^^^    j^^^  which  perhaps  may  not  be  within    his 
power.     This  furely  is  oppreiCve. 

The  bond  is  illegal  for  uncertainty ;  becmufe  no 
time  is  exprefled  when  the  flaves  (hall  be  deliver- 
ed,  but  they  are  to  be  produced  when  required. 
Suppofe  fuch  a  bond  taken  by  a  (heriff  on  the  exe* 
cution  of  a  capias  ad  rcsponaendum^  that  the  perfoa 
would  appear  npt  on  a  given  day,  but  when  re* 
quired :  Would  it  not  be  clearly  void?  And  yet 
the  reafon  is  the  fame,  becaufe,  if  a  proper  bond 
be  not  given,  the  {heriflf  is  as  much  bound  to  keep 
the  goods  taken  in  execution  at  his  own  riik,  as 
be  is  to  keep  the  perfon* 

The  bond  is  uncertain  too ;  becaufe  it  does  not 
{pecify  for  whom,  or  on  whofe  property,  the  exe- 
cution was  levied.  The  debtor  would  con  fequenc^ 
ly  not  be  protected,  by  this  bond^  from  anotbipr 
execution  for  the  fame  debt* 

If  the  bond  be  not  void,  ftill  the  judgment  ought 
to  be  reverfed;  becaufe  the  proceedings  are  erro- 
neous. 

The  demand  ought  to  be  plainly  dated  in  the 
declaration;^  but  from  it  you  cannot  collet  when, 
or  where,  the  demand  was  made,  nor  is  the  de- 
mand pofitively  avered. 

The  condition  of  the  obligation  is  in  the  conjunc- 
tive,  that  he  (hall  deliver  the  fame  flaves  and  as 
many^  more;  but  the  breach  affigned  is  in  the  diC* 
jundtive,  and  therefore  does  not  agree  with  the 
condition.  If  it  be  faid,  that  this  is  cured  by  the 
verdifi,  the  anfwer  is  that  a  verdi£l  cannot  eftablifli 
what  it  was  unnecelTary  to  prove;  akid  it  was  oa« 
ly  neceflary  to  prove  what  was  alledged  in  the  do* 
daration  i  J)^nfor4  &  Eai$  i45« 
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DiflTerent  breaches  are  affigned  by  the  plaintiff, 
as  well  the  failure  to  produce,  as  nuny  more,  as 
the  failure  to  produce  the  eight  flaves  adually  tak- 
en in  execution  ;  fo  that  it  is  uncertain  tor  what 
the  damages  are  afTeflfed.  If  for  not  producing 
the  flaves  not  in  execution,  ic  is  clearly  oppreu 
five. 

The  verdiA  is  erroneous  alfo,  becaufe  the  da- 
mages  laid  in  the  declaration  are  only  ten  pounds^ 
and  a  verdi6l  is  found  ior£y;^o. 

J.  Tatloe  and  Marshall  ^ron/r^j.  By  the  I2th 
fcft.  of  the  8th  chap,  of  the  afts  of  Aflembly^ 
bonds  for  the  forthcoming  of  property  taken  in  ex- 
ecution, may  be  given  to  the  (heriff,  or  other  offi- 
cer, ferving  the  lame :  By  the  2d  fee.  of  the  3d 
chap,  of  the  a£ls  of  1769,  bonds,  payable  to  the 
creditor,  may  be  taken  by  the  officer,  for  the 
forthcoming  of  property  taken  in  execution :  And 
by  a  iiibfequent  fe^lioii,  if  the  property  be  not  pro- 
duced, judgment  may  be  rendered,  and  execution 
awarded,  on  motion,  agaiuft  the  principal  and 
his  fecurities.  This  does  not  repeal  the  aS  of 
1748,  and  the  two  laws  may  well  confift  te- 
gethcr.  Remedy,  by  motion,  is  given  only 
on  thofe  bonds  which  are  taken  under  the  a^  of 
1769:  But  fuch  bonds  may  IHU  be  taken  under 
the  a6l  of  1748  j  and  the  common  law  remedy 
muft  be  reforted  to,  where  the  condition  is  broken. 
Bot  ads  are  permiffive .  and  not  imperati ve«  The 
6th  chapter  of  the  a^ls  of  1748  feems  not  to  have 
been  deligned  to  extend  further  than  to  regulate 
the  fervice  of  mefae  procefs  j  for,  in  the  fame 
feilion,  the  fervice  of  executions  is  taken  up,  and 
provided  for. 

Neither  the  ftatute  of  Henry  6/i,  from  which 
it  was  nearly  copied,  or  the  zGi  of  1748,  feems 
defigned  to  have  comprehended  other  cafes  than 
thofe  when*  the  perfon  was  in  cuftody.  The  mo- 
tives to  the  law  were  the  prevention  of  oppreffi- 
•tty    and.  the  reftraint  of  the  officer  from  bailingi 
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Johnftoh»      improperly,  any  debtor  in  cuftody,  to  the  injurr 
w-  of  the  creditor.     Thefe  mifchiefs  can  only   exi^ 

^^12^'*    where  the  perfon  is  in  cuftody. 

^uch  ''hat  been  uniformly  the  expofition  of  the 
Britifh  ftatute  4  Bac.  ai.  464,  16  Co.  99.  If  the 
a6t  of  Aflembly  does  not  annul  the  bond  for  iu 
form,  then  it  is  obligatory,  unlefs  there  be  fome- 
thing  vicious  in  itfelf*  It  is  alledged  to  contain 
two  qualities,  eithet  of  which  is  fuppofed  to  be 
fufScient  for  its  deftru6lion«  They  are  oppreffion 
4nd  uncertainty. 

The  condition  is  faid  to  be  oppreflive,  becaali^ 
under  it,  the  officer  might  infpe£l  the  title  Co  eve^ 
ry  flave,  and  becaufe  it  requires  the  delivery  of 
other  (laves  than  thofe  taken  in  execution^  which 
certainly  the  debtor  was  not  bound  to  deliver,  an^ 
which,  perhaps,  he  might  not  have  the  power  ot 
delivering. 

If  upon  the  face  of  the  writing  the  obligation 
muft  neceflfarily  be  oppreflive,  and  cannot  be  other- 
wife,  then,  perhaps,  the  debtor  may  avail  him- 
felf  of  it,  without  pleading  it,  and  putting  it  in 
iflue ;  but,  if  it  may,  or  may  not,  be  oppreffivcy 
according  extrinfic  circumftances,  then  the  delrt- 
or,  to  euablifh  the  fad  and  avail  himfelf  of  it, 
muft  put  it  iflue.  In  cafes  thus  uncertain  upon  the 
face  of  theinilrument,  if  fuchbe  his  real  defence, 
he  may  avail  himfelf  of  it  by  pleading^;  if  fuch  be 
not  his  real  defence,  and  he  has  not  chofen  to  put 
his  caule  upon  it,  the  court  will  not  prefume  the 
exiftence  ot  the  fa£l  againft  the  juftice  of  the  cafe, 
and  againft  a  verdidt  rendered  on  a  fair  trial. 

In  the  prefent  cafe  oppreffion  does  not  flow  ne* 
ceflarily  from  the  bond,  but  depends  on  extrinfic 
circumftances.  It  does  not  appear  nor  is  it  alledg* 
ed,  that  any  opprelEve  means  have  been  ufed  to 
induce  its  fignature.  This  can  not  be  prefumed, 
for  the  officer  had  no  intereft  in  uling  them.  Any 
thing  unufual  in  its  expreffion  mayi  fince  the  offi* 
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cer  18  thereby  put  in  hasard  without  a  poflibic  be-       JoHbRoii. 
ntfit,  fairly  be  confidered,  at  leaft  on  his  part,  as  y** 

the  refult  of  accidci.t  rather  than  dcfign.  The  in-  Mcrmcthef, 
convenience,  if  it  be  one,  refulting  from  the  right 
of  the  officer  to  infpc(5l  Mr.  JohnSons  title  to  his 
ilaves  is  incured  voluntarily  by  himfeU,  and  he 
had  a  right  to  incur  it.  Had  it  been  oppreflively 
inHded  on  by  the  officer,  the  fadl  might,  and 
vrould  have  been  pleaded;  and,  if  not,  theverdift, 
even  on  the  iffue  aduaily  joined,  ought  to  have 
been  found  for  the  defendant  in  the  court  below; 
So  with  refpeft  to  the  flaves  contrafted  to  be  deli- 
vered, although  not  taken  in  execution.  The  pro- 
bability, and  certainly  the  poffibility,  is,  that  the 
debtor  was  in  pofleiTion  of  flaves  lumcient  to  fatis* 
fy  the  execution;  that  thofe  taken  were  not  fufE- 
cient  for  that  purpofe ;  and  that  the  officer,  perceiv- 
ing that  a  bond  for  the  forthcoming  of  the  property 
would  certainly  be  given,  might  fuppofe  Jt  imma- 
terial, whether  he  proceeded  to  ferve  the  execution 
on  other  property,  or  included  it  in  the  bond,  with- 
out ai^ually  taking  it  in  execution.  This  furely  is 
not  oppreflion ;  and,  if  it  fhall  only  appear  that  the 
bond  might  have  been  taken  without  undue  means 
or  intentions,  fuch  means  fliail  not  be  prefumed 
when  the  party  himfelf  does  not  fuggeft  or  chufe 
to  rely  on  them.  If  a  verdict  be  plainly  founded 
on  an  illegal  confideration,  it  is  admitted  to  be  voifl; 
but  it  is  denied  that  the  prefent  verdid  Hands  on 
that  foundation.  If  the  bond  be  not  void  on  the 
grcund  of  oppreffion;  neirher  is  it  on  that  of  uncer- 
tainty.  There  is  no  uncertainty  pretended  in  the 
obligation;  it  is  only  alledg«?d  to  cxift  in  the  cor.di- 
tion.  It  is  a  new  doctrine,  that  uncertainty  in  the 
condition  of  a  bond  fliali  deftroy  the  obligatory  part. 
But  there  is  really  no  uncertainty  in  the  condition. 
The  time  when  the  property  is  to  be  delivered  is 
not  fixed,  but  the  delivery  muft  be  preceded  by  a 
requeft;  and  then  the  time  becomes  certain. 

It  is  alledged  that  it  does  not  appear  for  whom,  or 
on  whofe  property,  the  execution  was  levied;    and 
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that  therefore  a  new  cxeGution  might  iffuc  on  the 
original  judgment ;  but  this  is  known  not  to  be 
the. cafe;  becaufe  a  new  execution  is  forbidden  bjr 
the  return  on  the  old  one,  without  regard  to  the 
bond  which  has  been  taken. 

All  thefe  objections  go  to  (hew,  that  the  creditor 
is  deprived  of  his  remedy  on  this  bond,  bj  motion  ; 
but  not  that  it  is  void,  and  that  the  officer  who  has 
become  accountable  to  the  creditor,  muft  fuftain  the 
entire  lofs  without  recourfe* 

The  declaration  does  ftate  a  demand,  and  it  is 
not  neceffary  to  fay  where  the  demand  was  made, 
fince  the  condition  of  the  bond  does  not  require  it* 

The  breach  is  well  afligned.  Had  the  condition 
been  in  the  disjunctive,  and  the  breach  been  affign- 
ed  in  the  conjunctive,  then,  indeed,  the  dedarattoii 
might  have  been  erroneous :  but  furely  an  aycrment, 
that  neither  condition  was  performed,  amounts  to 
a  fufficient  averment,  that  both  were  not  perform* 
ed.  A  part  may  be  done  and  not  the  whole  $  hut 
the  whole  cannot  be  done,  and  every  part  remain 
undone. 

Nor  is  the  verdiCl  erroneous,  becaufe  it  exceeds 
the  damages  laid  in  the  declaration.  This  has  been 
uniformly  adjudged  to  conform  with  the  6th.  jec.  of 
the  5th  chap,  of  the  AUs  of  1748. 

The  Court  unanimoufly  rejeCled  the  motion. . 

The  Prefident  did  not  fit  in  the  caufe» 
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BARRET, 

against 

F  L  O  \   D. 

THIS  was  an  appeal  from  the  High  Court  in 
Chancery.  In  the  year  177  ,  a  Bricilb  mcr-  What  Jnrff- 
chantman  ftranjed  and  fpru  ig  aleak  near  one  of  di^ionacourt 
the  little  illandg  in  the  Chcfapeake;  and,  with  her  ©f  equity  may 
cargo,  was  totally  abandoned  by  her  crew.  Beny,  f'!!^*  t  k^ 
Floyd,  and  others  with  him,    came  on  board  hcr>  •        * 

and  began  to  fave  the  cargo.  Almoft  immediately 
after,  Barrett,  with  another  company,  came  up  ia 
a  boat,  and  were  aiked  to  come  on  board,  and  work* 
They  replied  that  they  wifhed  firft  to  know  on  what 
terms^  arid  were  told  that,  if  the  veflel  (bould  bo 
condemned  as  a  prize  to  them  Floyd  and  ochcrt^ 
that  they  Barret  and  others  fhould  be  allowed  4^  of 
what  they  (hould  fave :  But,  that  if  the  veflel 
ihould  not  be  condemned  as  a  prize,  they  would  of 
confequence  be  entitled  to  what  they  could  (avc. 
Barrett  and  others:^  thereupon,  came  on  board, 
and  by  their  labor  faved  the  greater  part  of  the  car* 
^o,  Floyd  and  others  immediately  libelled  the  veCi 
fe\  and  cargo,  in  the  court  of  admiralty,  and  filed 
a  claim,  for  Barret  and  others,  te -fj.  parts  of  the 
prop*)rtion  faved  by  them.  By  the  fentence  of  the 
court  of  admiralty,  the  veflel  with  the  cargo  fcc. 
^^ere  condemned,  and  ^^  of  the  part  faved  by  Bar* 
ret  and  others  were  decreed  to  them.  Soon  af^er 
the  decree  was  rendered^  Barret  and  others,  who 
had  defigned  to  conteft  th:  condemnation  of  the 
▼eflel,  arrived;  but  being  advifed  ihat  they  were 
too  late,  they  received  the  part  to  which  they 
Yverc  entitled  under  the  fcnterce  of  the  court.  On 
their  return  to  the  Eaftern  (hore,  where  they  both 
relided.  Barret  and  others  were  induced  to  t'uppofe 
that  the  fentence  of  the  court  of  admiralty  was  il- 
legal, and  unfiairly  obtained ;  and  that  the  fubjeA  4 
might  be  received  in  a  court  of  law.  They  inftt- 
tuted  an  aftion  againft  Floyd  and  othcrft  kk  tho 
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county  court,  to  recover  the  difference  between 
the  money  received  by  them,  under  the  fentence 
of  the  court  of  admiralty,  and  the  amount  of  faJa 
of  that  part  of  the  cargo  which  was  faved  by  thein« 
and  declared  for  fb  much  money  had  and  received 
to  their  ufe.  Ifiue  was  joined  on  the  plea  of  nen- 
cssumpsi$y  and  the  firft  jury  difagreeing  was  dif- 
charged,  and  the  caufc  continued.  At  a  fubfe- 
quent  court,  verdidl  and  judgment  was  rendered 
for  the  plaintiffs.  An  execution  iffued,  which  was 
fatisfied  by  a  bond  for  the  aniount,  payable  at  a 
future  day.  On  this  bond,  ajudgment  was  obtain- 
ed ;  which  was  enjoined  in  the  Court  of  Chancery, 
and  on  a  final  hearing  the  injun&ion  was  rendered 
perpetual ;  from  which  decree.  Barret  and  others 
appealed  to  this  court. 

Ma&ssall  for  the  a^-ipellants,  admitted  that 
whatever  fentence  the  Court  of  Admiralty  ought 
to  have  rendered,  (till  that;  which  they  did  render 
not  having  been  appealed  from,  was  binding  on 
"•  tha  parties,  and  the  verdift  in  the  county  court 
ought  to  have  conformed  to  it ;  but  admitting  this, 
he  infilled  on  the  binding  force  of  that  verdi<5l,  and 
CNH  the  total  incapacity  of  a  Court  of  Chancery  to 
C»>ntrol  it.  A  verdi^^t  ought  always  to  coniill  with 
the  very  right  of  the  cale,  but  it  often  happens 
that  a  Court  of  Chancery  would  have  determined 
the  caufe  otherwife  than  a  jury  has  determined  it; 
yet  when  this  does  happen,  the  Court  of  Chance- 
ry cannot,  unlets  there  be  fome  unfair  ingredient 
to  give  them  jurifdidlion,  fafiiion  the  verdidl  ac- 
cording to  its  opinion  of  the  right  of  the  cafe. 

It  is  not  eafy  to  conceive  a  cafe,  which  affords 
lefs  caufe,  for  the  interpofition  of  a  court  of  equi* 
ty^  than  the  prefent.  The  trial  has  been  a  fsU, 
and  a  fair  one  ;  from  the  complexion  of  the  whole 
cafe,  it  is  obvious,  that  the  defendant,  in  the  court 
of  law,  was  not,  and  could  not  be  furprifed.  He 
knewthe  claim  of  the  plaintiff;  he  came  prepared 
to  cooud  it.    It  is  not  pretended  Chat  any  unfair 
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pra Aife  was  afed ;  nor  is  it  eren  alledged,  by  th« 
party  hinifelf  in  his  bill,  that  he  was  not  fully  pre* 
pared,  or  that  the  whole  cafe  was  not  before  the 
court  and  jury.  The  aclion  was  an  equitable  ac« 
tion.  1  he  plaintiiF  could  only  recover  on  the 
equity  of  his  cafe.  The  defendant  could  not  pof^ 
iibly  refort  to  a  fingle  principle  for  defence  in  a 
court  of  equity,  which  was  not  of  equal  avail  in  a 
court  of  law.  The  caufc  comes  on  to  be  tried  in 
Chancery  precifely  on  the  fame  fa6ls,  which  have 
already  been  decided  on  in  a  court  of  law,  and  a 
jury.  Nothing  is,  or  c?n  be  alledged,  but  that 
the  court  of  la  w  decided  againlt  the  law  of  the  cafe. 
If  this  be  fufficient  ground  for  equitable  interpofi* 
tion,  then  does  the  Court  of  Chancery  ereft  itfelf 
into  an  appellate  court  from  general  verdicls  and  , 
judgments  thereon,  both  as  to  law  and  fa6t.  The 
decifion  of  a  county  court,  unappealed  from,  as 
entirely  binds  the  ful)jtc\,  as  rhe  decifion  of  the 
Coui't  of  Appeals.  As  well  therefore  may  a  Court 
of  Chancery  correal  l<rgal  errors  in  this  court,  at 
legal  errors  in  another  court,  whofe  judgment  the 
parties  have  made  final,  by  talcing  no  exception, 
and  praying  no  appeal.  If  that  court  may  in- 
terpofein  this  cafe,  there  is  no  point  of  Uw  which 
may  not  be  carried  into  it.  Suppofe  an  action  of 
detinue,  where  the  only  quellion  was  the  legal 
tile  to  the  thing  fued  for,  fliould  be  determine 
ed  in  a  court  of  Uw  againfl  the  law  of  the  cafe, 
would  it  be  a  lufficient  caut'e,  for  going  into  Chaiv 
eery,  to  fay,  that  although  the  whole  cafe 
came  fully  before  the  court  and  jury,  yet  they 
mifunderi^ood  the  law,  and  the  counftfi  for  the  de- 
fendant permitted  the  point  of  law  to  hn  buried 
tinder  a  general  verdi(5l?  If  that  would  not  be  x 
proper  cafe  for  a  Court  of  Chancery,  /HU  lefs  if 
the  prefent*  In  that  cafe  the  legal  title  would^ 
generally  fpeaking,  give  its  pofleffor  fome  equity; 
in  this  cafe  the  legal  title  gives  him  none.  If  there 
be  any  original  equity  in  either  of  the  parties,  it  is 
only  produced  by  the  labor  expended  in  faving  the 
cargo.     Each  party  then  had  an  equitaUe  title  to 
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the  portion  favcd  by  itfelf.  Barret  and  others 
have  now  only  what  they  favcd:  Each  party  then 
18  now  pofleffedof  that,  and  of  thatorly,  to  which 
with  refpeft  to  each  other,  each  papty  was  origi* 
nally  equitably  entitled*  The  fentence  of  the  court 
ot  Admiraity  r  is  admitttd  gave  to  Floyd  and  o« 
thers  a  legal  right  to  that  which  was  adjudged  to 
them  ;  but  it  eavr  them  onlv  a  legal  right;  it  did 
not  enlarge  their  equity.  They  had  then  a  legal 
title,  but  of  that  legal  title,  which  the  admiralty 
fentence  gave  them,  the  judgment  of  the  county 
couit  has  dcpn.ea  theqi.  Ihe  law  which  waa 
Once  in  their  favour,  is  now  againft  them,  and 
they  have  not  even  the  pretext  for  coming  into 
this  court,  which  the  pcrfon  would  have  in  com- 
mon cafes,  who  had  lo(t  a  good  title  by  a  general 
verdidl;  becaufe  they  never  had,  in  their  favour^ 
any  thing,  but  pofitive  law. 

If  the  jurifdiftion  of  a  Court  of  Chancery  be  fo 
cxtenfive,  as  it  muft  be,  to  comprehend  this  cafe, 
then  forely,  fome  authority  for  it  may  he  produc- 
ed, either  from  fome  treatife  on  the  general  prin- 
ciples of  that  court,  or  in  fome  adjudged  cafes. 
If  there  be  fuch  let  them  be  adduced.  It  is  belieY- 
pd,  however,  that  none  exift:  On  the  contrary, 
thofe  which  have  been  confulted  affign  much  more 
limited  powers  to  a  court  of  equity,  than  muft  be 
afTumed  in  order  to  fupport  this  decree,  3  Black. 
Com..  430.  I  Ej.  ca.  ab.  130,  2  Eq.  ca.  mb*  I43, 
524>  l6a. 

But  the  cafe  of  Langdon  against  the  African  com'- 
pany  and  Dock^  Free,  cb*  221,  is  the  very  cafe: 
In  that  cafe,  as  in  this,  the  veffel  was  condemned 
t>>  the  fentence  of  a  court  of  admiralty:  In  that 
cafe,  as  in  this,  a  court  of  law  rendered  a  judg* 
inent  in  dire£l  oppoiitioa  to  the  fentence  of  the 
court  of  admiralty :  In  that  cafe,  as  in  this,  ap- 
plication was  made  to  the  Court  of  Chancery  to  be 
relieved  againft  the  judgment;  bat,  in  that  cafe^ 
the  relief  was  refufed. 
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Floyd. 


Upon  authority  then^  aa  w«ll  at  upon  principle,        Banett 
the  decree  of  the  Chancellor  ouj;ht  to  be  rever£*        ^,^ 


Nelson  for  the  appelleea.  The  conflifion 
ivonld  be  great  inileed,  and  litigation  endlefs*  if, 
after  a  fupreme  court  has  decided  upon  a  fubje6l, 
aui  inferior  court  may  take  cognizance  thereof, 
and  rejudge  it.  This  caufe  was  fairly  tried  in  the 
court  of  admiralty,  which  was  the  proper  court  to 
decide  upon  it.  The  decifion  of  that  court  muft  be 
admitted  to  be  right,  and  confequentiy  the  judgment 
o(  the  county  court,  being  contrary  thereto,  muft 
be  againft  the  principles  of  juftice.  It  appears,  from 
the  note  in  i  Eq,ca.ab.  130,  that  relief  may  be 
granted  after  a  trial  at  law.  For  a  verdict,  fuch 
as  this,  attaint  would  He;  but  iHll  that  is  a  harfli^ 
puniOiment,  and  not  an  adequate  remedy  to  the  in* 
jured  perfon.  In  t  Eg.  ca.  ab^^^^^  pL  it,  la, 
equity  releived  againft  a  judgment  at  Ikw  rendered 
againft  an  executor  on  the  plea  of  ne  unjues  execu* 
tor.  This  was  affording  relief  againft  a  judgment 
rendered  according  to  the  founded  principles  of 
law* 

A  court  of  equity  will  not  fuffer  a  perfon  to  be 
injured  when  he  has  no  other  relief.  The  court 
of  law  has  committed  an  error,  which  will  ad- 
mit  of  correSion  no  where  elfc:  It  muft  then  be 
the  province  of  this  court  to  correal  it,  or  the  par- 
ty i»  without  redrefs.  Ilarr.  cb,  prac  1 1,  9., — 3 
^lack*  com.  54.  The  cafe  refembles  thofe  of  ufu- 
ry  and  gaming;  in  which  it  has  been  often  held, 
that  equity  will  relieve  againft  judgments  rendered 
by  a  court  of  law* . 

Marshall  in  reply.  It  has  never  been  con-  • 
tended  that  inferior  tribunals  may  draw  before 
themfclvei  fubje<Jls  which  have  been  determined 
ia  fuperior  courts*  It  is  admitted  that  had  the 
counfel  for  the  defendant  fprcad  the  cafe  upon  the 
record,    the  judgment  of  the  county  court  might 
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have  been  reverftd  at  law,  TTie  qtwftiofi  is  not, 
whether  the  county  court  erred,<  but  whether  die 
error  be  of  fu^h  a  furt  as  to  give  jurifdiftion  to  a 
Court  of  Chancery?  The  judgment  was  ag^rnit 
law,  but  not  necetTaiily  againft  the  juftice  of  the 
cafe;  bccaufe  it  was  contrary  to  the  fentence  of 
the  court  of  admiralty.  However,  admitting  it  to 
be  unjuft,  does  by  no  means  admit  the  cognizance 
of  a  court  of  equity.  Juries,  under  the  dirtf^kioii 
of  a  court  of  law,  judge  upon  the  juftice,  as  well  as 
law  of  a  cafe  i  and  it  would  ere6i  a  Court  of  Chan- 
cery into  ftill  more  than  a  Court  of  Appeak,  if 
their  verdicls  might  be  fet  afide  for  injuiiice. 

This  cafe  dues  not  refemble  the  cafe  of  relief 
granted  to  an  executor.  It  is  the  admitted  pro- 
vince of  a  Court  of  Chancery  to  relieve  againft  the 
rigor  of  the  law,  as  in  cafe  of  penalties  ;  and,  in 
the  cafe*  cited,  a  heavy  penalry  was  incured  by 
accident.  It  is  true  that  equity  will  relieve  againtt 
judgments  on  ufurious  and  gaming  contrails  But 
if  in  either  cafe,  the  whole  facl  had  been  fairly 
tried  in  a  court  of  law  and  judgment  rendered,  no 
cafe  can  be  (hewn,  where  fuch  a  judgment  was  en- 
joined upon  the  fame  teftimony,  and  merely  bc- 
caufe a  court  of  law  had'decided  againft  law. 

BY  THE  COURT. 

It  is  not  neceflary  to  go  over  the  extenfive 
ground  of  conflidt  between  the  c<nirts  of  common 
law  and  Chancery.  The  jurifdiflion  of  the 
Court  of  Charicery  has  regularly  incereafed,  and  is 
found  to  be  beneficial  to  fociety  :  It  fhould  ra» 
ther  be  enlarged,  than  circumfcribed.  Numerous 
cafes  (hew,  that  Courts  of  Chancery  have  inter- 
fered after  trials  at  law.  The  cafe  of  a  receipt 
evidencing  the  payment  of  money,  for  which,  not* 
withftandiiig,  a  judgment  has  been  rendered : 
And  that  of  a  judgment  againil  an  executor  on  the 
plea  of  ne  unques  executor^  may  be  put  as  exam* 
pies.    The  latter  was  a  cafe  of  extreme  feverityt 
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and  merittd  relief.     It  would  be  cruel  that  a  man^        Barret* 
forfofmall  a  miltake,  Ihould  be  liable  tor  fo  large        v\^*a 
a  film;  It  would  be  contrary  to  moral  juftice.  But      ^  ^^  ^ 
if  the  rule  that  equity  was  not  to  interfere  after 
judgments  at  law,  wai  never  to  be  departed  fram^ 
it  muft  have  ftopped  at  the  threfiiold. 

In  this  cafe  the  complainant  fays,  that  the  decree 
of  the  court  of  admiralty  was  a  bar  to  the  adlion 
at  law :  The  defendant  fays  he  ihould  haveavaiU 
ed  himfelf  of  it  at  law. 

A  receipt  is  a  defence  at  law,  yet  it  has  ever  been 
admitted  to  be  ufed  in  equity  after  a  judgment  at 
law* 

A  proper  diftindion  is,  where  the  defence  comet 
to  the  knowledge  of  the  party  after  the  judgment. 

In  the  cafe  cited  from  Prec,  cb,  the  a£lion  brought 
was  in  trover  j^  and  the  declaration  gave  notice  of 
tlie  caufe  of  a<5tion.  Therefore  it  was  then  incum* 
bent  on  the  defendant  to  fet  up  the  proper  defence* 

This  is  ana6\ion  for  money  had  and  received  to 
the  plaintiffs  ufe*  Although  it  be  a  liberal  andbe* 
ncficial  action,  yet  it  muft  be  allowed  that  the  de» 
deration  gives  no  notice  to  th«  defendant  of  the 
nature  of  ihe  claim.  The  fpundation  of  the  deci- 
Hon  in  both  courts  was  the  fame. 

^Whether  the  veflel  was  a  prize  or  wreck  was 
properly  triaitble  in  the  court  of  admiralty.  Both 
parties  fo  underdood  it,  and  applied  to  that  couru 
T4)ey  are  at  iflue,  and  it  is  decided  to  be  a  prize. 
The  receipt  of  their  proportion  of  the  money  is  a 
ftf*oiiger  acquicfcence  under  the  decree  of  the  court 
of  admiiahy,  than  the  bond  is  under  the  judgment 
of  the  county  court. 

The  decree  was  affirmed  by  the  unanimous  opi* 
nion  of  the  court* 

Judge  Fleming  Vfos  mbsent. 


JJ» 
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At  whtt  time 
the  acl  of  li- 
mitatioiis  be- 
gins to  run. 

A  truftee  re- 
taining money 
in  bit  hand  for 
an  unreafona- 
ble  length  of 
time,  (hall 
paj/  iBtercil. 


L  O  M  A  X, 

againii 
PENDLETON^ 

THIS  cifc  was  adjourned  from  the  High  Court 
of  Chancery*  J  he  fuic  was  inftitutcd  in 
the  county  court  of  Caroline,  by  Mr,  Pendleton  ; 
and  the  bill  itated,  that  i'homas  Wyld,  in  order 
to  dircharge  a  debit  due  to  Lidderdale  &  co*  dr«w 
on  the  firlt  of  May  1753,  a  fet  of  bills  on  MeiTrs. 
Chauncey,  Barclay  &  co.  merchants  of  London, 
to  whom  he  had  before  configned  a  quantity  Gin- 
feng.  The  complainant  and  Lunsford  Lomax,  at 
the  requeft  of  the  faid  Wyld,  agreed  to  become 
indorfers  of  the  faid  bills ;  and  therefore  the  bills 
were  drawn  in  their  favor. 


The  complainant  indorfed,  for  .Wyld,  other 
bills  to  a  confiderable  amount.  In  June  1753,  ^ 
received  information  that  the  bills  would  be  pro- 
tefted;  and,  thereupon,  he  obtained  a  conversance 
of  the  whole  eftate  of  the  faid  Wyld  tohimfeif,  in 
truft  for  the  payment  of  his  debts.  The  bills  were 
returned  protected,  and  payment  of  them  demand- 
ed from  the  complainant ;  who,  in  the  year  1753, 
fold  the  whole  eftate  on  fix  months  credit,  and  fet 
induftriouf  y  about  the  colIe£lion  of  the  debts.  He 
difcharged  the  debts  due  from  Wyld,  in  the  order 
of  priority  mentioned  in  the  deed,  as  the  roonev 
came  to  his  hands,  and  at  he  could  fpare  it 
from  his  own  eftate.  The  whole  debts  were  paid 
by  the  monih  of  Odlober  1762.  It  then  appeared 
that  his  payments  had  exceeded  his  receipts 
^^•401:  16:9;  which  added  to  the  eipenfes  of 
fales  and  colleftion,  left  him  in  advance,  for  Tho- 
mas Wyld,  the  fum  of  jf .  531  : 1 :  7  ?  which  muft 
fall  on  the  bills  indorfcd  by  the  complainant  and 
Lunsford  Lomax,  as  that  was  the  laft  mentioned 
debt  in  the  faid  deed.      In  support  of  tbit  ttatt* 
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mmfy  sn  account  ready  to  ie  produad  was  refered 
$9   by   tie  iifi;  vtbicb  account ^     vfben  produced^      P  ^. 
sbevted  the  trust  estate  not  to  bave  been  closed  un*     .  ^  _  ^'j* 
*«V  1765. 

The  bill  further  ftate^,  that,  being  much  per- 
plexed  with  bufinefs.^  the  complainant  did  not  ap» 
ply  to  Lomax,  until  fome  time  in  the  year  1766  ; 
when  he  tranfmicted  to  him  an  account  claiming  a 
mc>iety  of  the  money  paid  by  him  on  the  bill  en* 
dorled  by  them  both,  with  intereft  from  06lober 
1762*  Payment  was  refufedi  and  this  fuit  was 
infticuted  in  1762. 

The  defendant  pleaded  the  adl  of  limitations ; 
and  in  his  anTwer,  dated  that  he  did  not  recolleA» 
or  admit  having  indorfed  the  bill;  that  he  had  no 
notice  of  iti  proteft,  or  of  iti  payment^  until  1766; 
and  that  he  knew  not  whether  the  complainant 
had)  or  had  not,  expended  the  truft  eftate;  ^r 
whether  he  had  paid  any  part  of  the  bill. 

The  accounts  were  refered  to  commiflionersi 
and  the  fuit,  which  abated  by  the  death  of  Lunt* 
ford  Loniax,  was  revived  againft  hi«  adminiftra- 
tor  Thomas  Lomax.  It  appeared,  on  the  report, 
that  Lunsford  Lomax  had,  with  the  complainant, 
indorfed  the  bills  ;  that  the  truft  eftate  was  ex- 
haufted;  that  the  complainant  had  advanced  the 
money  ftated  in  his  bill ;  that  the  laft  receipts  of 
the  money  had  been  in  06lober  1764;  ana  that 
the  laft  payment  was  in  1765. 

It  likewife  appeared  on  the  report,  that  money 
had  fometimes  remained  in  the  hands  of  the  truftee, 
which  was  not  immediately  applied  in  payment  of 
the  debts;  but  the  commiflioners  had  not  charged 
the  tnifte*  with  intereft  thereon,  although  the 
debts  carried  intereft.  A  larger  fum  was  report* 
•d  to  be  due,  than  the  plaintiff  bad  claimed. 
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!•<»»«»         '  It  forther   appeared  that  the  bHI  of  exchange 

Pendittd        ^**  takea  up  by  the  complainant,    and  hit    own 
. I     bond  execuied  lor  the  amount  thereof,  in  Novem- 
ber 1756. 

In  1786,  tke  county  court  of  Caroline  ovcrruU* 
ed  the  ^lea,  and  decreed  the  defendant  to  pay  to 
the  pla'tntiflT  a  moiety  of  the  money,  ftated  in  the 
report  to  Kare  been  paid  by  the  plaintiff  for  Wyld, 
on  the  fa  id  bill;  from  this  decree,  the  defendant  ap- 
pealed to  the  High  Court  of  Chancery  ;  by  which 
court  the  caufe  was  adjourned  to  the  Court  of  Ap- 
peals, where  it  was  argued  before  Judge  Lyons^ 
Judge  Carrington  ^nd  Judge  Fleming,  by  Nelfou 
for  the  appellant  and  Taylor  for  the  appellee. 

KsLSOK  contended  that  the  decree  of  the  coun- 
ty court  was  erroneous,  i.  Becaule  the  complainant 
had  no  right  to  come  into  Chancery  for  contribu- 
tion. 2.  Becaufe  the  fuit  was  barred  by  the  zA 
of  limitations ;  and  J»  Becaufe  the  account  was 
erroneous. 

L  The  complainant  had  no  right  to  come  into 
Chancery  for  contribution,  becaufe  they  were  not 
joint  fecurities.  The  bill  was  not  jointly  endbrl- 
cd  by  them,  but  leparately,  with  the  name  of  Lo- 
max  above  that  of  Pendleton.  Confequenily, 
Pendleton  might  have  maintained  an  adlion  at  law 
aigainfta  prior  indorfer;  and^  having  a  complete 
legal  remedy,  his  application,  to  a  court  of  equi- 
ty, is  not  proper. 

II.  The  fuit  is  barred  by  the  a£l  of  limitations. 

The  right  of  a£lion  accrued  in  November  1756, 
>iMhen  the  appellee  took  up  the  bill  of  exchange, 
affid  executed  his  own  bond  for  its  amoitnt.  With- 
out a,que(lion,  the  boild  difcharged  the  bill ;  and 
confeqaently  gave  to  Pendleton  the  fame  right>  to 
inftitute  this  fuit  thereon,  which  he  now  poffeflTes* 
Iftherightof  a£lion  then  accrued,  the  a£i  of  limi- 
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Tcndlctoa^ 


titioni  then  commenced  its  operation  ;    and  as  it       Lomu^ 
"will  unquedionably  run  agaiim  a  bill  of  exchange,      p^^^^, 
the  plaintiffs  a<Siion,   on  this  bill,  was  barred,  be« 
fore  the  iuic  was  iudituted. 

To  this  operation  of  the  aft  of  limitations,  there 
can  be  no  objeftion,  but  the  deed  of  truA.  But 
the  anfwer  to  this  obje6lion  is,  that  the  appellant 
was  not  a  P*^^  ^^  ^^^  deed;  nor  was  he  even 
named  in  it.  The  deed  therefore^  although  it 
might  furniih  an  equity  againil  the  plaintifT,  could 
Dot  arreft  the.a£l  of  limitatiooa. 

IIL  The  account  is  improper. 

The  arrangment  for  the  payment  of  the  debts  i«, 
under  the  circumftances  of  this  cafe,  inadmiflible* 
Pendleton,  without  coafuhing  Lomjix,  takes  to 
himfelf  a  deedof  truft  for  the  whole  property  of 
Wyld.  In  this  deed  thofe  bills,  which  he  had  in* 
dorfed  fingl)!,  are  named,  and  the  payment  of  chat 
which  was  indorfed  by  Lomax,  is  poflponed,  that 
the  lofs,    fhould  any  exift^    niight  fall  on  Lomax« 

The  account  is  erroneous,  too,  in  giving  to  the 
plaintiff  more  than  he  demands  in  his  bill. 

r 

It  is  further  erroneous,  in  not  charging  him 
with  intereft  on  money  in  his  hands.  A  trullee  i^ 
accountable  for  intereft,  2.  Ey  ca,  ab.  96.  Whei^ 
he  had  money  in  his  hands  be  ought  to  have  ftop^ 
«d  intereft,  and  by  n<.  t  di>L4ig  lu  he  has  made  hini- 
fclf  liable  for  it. 

J.  Tayjloe  for  the  appellee.  On  the  arrange* 
ment  of  the  debts  in  the  deed  of  truft  there  can  ex*- 
ift  no  fubftantiai  caufe  of  complaint;  becaufe  Wyld 
had  th<  power,  and  did  hio^elf  make  the  arrange- 
snent* 

The  original  foundation  of  the  demaud.  is  iin« 
^ueftionably  that  of  a  joint  f^urity,  whobas  him<% 
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•  felf  paid  the  debt.  That  the  bill  was  made  paj^fe 
to  both  is  proof  chat  the  indorfement  was  joint  j  and, 
as  the  amount  of  the  debt  was  fixed  by  auditors  in  pre- 
fence  of  the  parties  who  made  no  exception  thereto, 
it  is  now  too  late  to  except ;  and  mutuaf  conceffions 
may  fairly  be  prefumcd  to  have  been  made^  fo  as  to 
efiabliih  a  balance  iatisfa^ory  to  both. 

But  the  great  queftionia  the  cafe  is  tbea£lof  limi- 
tations. 

This  aft  bars  the  remedy,  and  not  the  right.  It 
cnads  that  all  anions  of  trefpafs&c.  fhall  be  brought 
within  the  time  prcfcribcd  by  the  law,  and  not  after- 
wards. Suits  in  Chancery  are  not  enumerated;  and 
therefore  are  not  literally  within  the  aft.  Courts  of 
Chancery  however  haveadopted  it  by  analogy,  wherea 
party  may  fuein  ether  court;  but  where  the  fuit  can 
only  be  brought  in  eouity,  as  in  cafes  of  legacies, 
tnift  and  fraud,  the  aft  does  not  run. 

Here  there  was  no  remedy  until  the  truft  eftate 
was  fettled.  Till  then  he  could  not  have  maintained 
his  fuit  in  this  court.  With  the  property  of  Wyld  'm 
his  hands  unexhaufted,  this  court  would  not  have 
decreed  him  the  property  of  Lomax  likewtfe. 

Equity  will  alfo  regard  great  length  of  time,  for  it 
might  produce  lofs  of  teftimony,  and  affords  a  pre- 
fumption  of  payment;  but  here  there  can  be  no  fuch 
prefumptton ;  and  the  delay  was  ^voraMe  to  Lomax^ 
of  whom  lefs  is  now  demanded  than  half  the  bill. 

The  aft  then  cannot  be  confidered  as  commencing 
till  the  truft  was  clofed,  which  was  in  1765 ;  andia 
1768  the  fuit  was  inftituted. 

But  it  may  beobjefted,  that  the  bill  ftatesthe  truft 
eftate  to  have  been  clofed  in  1762. 

I 

This  was  evidently  the  mere  error  of  counlel  in 
ftating  the  cafei  currentc  calamo.     A  judgment 
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wa.^  obtained  afterwards;  vrhtch  proves incontefiabljr 
the  miftakc.  Kvcn  in  indidm«nts,  a  chronological 
error  is  Ji3t  fiul.  A  bill  ought  not  to  be  conclulive 
evidence  againft  a  piainciif:  Since  the  allegations 
cannot  aid  him,  ic  would  be  ft  range  if  they  ihould  in* 
hire  him,  when  proved  to  be  founded  in  mifiakc.  At 
law,  indeed,  there  may  be  a  nonluit,  if  the  declara^ 
cion  is  not  fupporced ;  but  this  was  never  heard  of  in 
Chancary.  Chancery  is  not  governed  by  miftakes^ 
but  relieves  againft  them.  The  replication  too  avers 
tl^^at  the  truft  was  not  clofcd  till  within  five  years  be- 
fore the  fuit  was  inftituted,  and  this  cures  the  miflak- 
en  ftatement  of  the  bilU 

To  the  argument  concerning  the  bond,  he  anfwer- 
ed  that  it  was  a  queftion  not  yet  decided,  and  of  great 
difficulty,  whether  the  slA  of  limitations  would,  under 
our  ads  of  AiTembly,  run  againft  a  bill  of  exchange* 

But  admitting  that  it  does  run,  and  admitting  that 
die  bond  did  difcharge  the  bill,  yet  the  bond  was  given 
during  the  exiftence  of  the  truft ;  till  the  fettlement 
of  which  the  plaintifF  could  not  fue. 

He  might  have  given  the  bond  as  truftee,  and  the 
court  will  not  now  prefume  otherwife. 

To  the  exceptions  to  the  amount  of  the  decree,  he 
mnfwered  that,  as  the  account  (hewed  more  to  be  due 
than  the  plaintiff  ftated  in  his  bill,  the  prayer  for  ge^ 
neral  relief,  which  was  contained  in  the  bill,  would 
authorife  a  decree,  for  the  whole  fum  appearing  to 
be  really  due.  If  more  had  been  a(ked,  the  fmaller 
fum,  aoually  due,  would  have  been  decreed ;  and 
therefore,  when  lefs  was alked,  the  greater  fum  adu« 
ally  due  ought  to  be  given. 

The  do^rine,  that  truftecs  are  liable  for  intereft, 
is  only  true  in  cafes  of  miftpplication.  This  is  never 
to  be  prefumed,  and  here  is  no  proof  of  it.  The  con» 
trary  is  prefumable,  and  the  prefumption  is  fupported 
by  the  report  of  the  auditors.  The  fuppofitions 
agaioft  the  report  are  not  £ur,  now  that  they  cannot 


544  JUNE    TERM 

be  anrwered  by  (hewing  tbem  to  be  illf  fbttn<3«^, 
which  might  have  been  done  ac  the  time,  if  an  excep- 
tion bad  then  been  entered. 

Here  the  caufe  is  expeAed  to  come  on,  upon  its 
principles,  not  upon  except  ions  to  an  account:  whidi 
exceptions  were  not  brouglit  forward|  or  relied  on^ 
when  the  account  was  made  up. 

LYONS  Judge,  delivered  the  c^inion  of  the 
Court. 

After  dating  thelrafc,  he  faid,  that  thcfuggcftion 
concerning  the  preference  given  in  the  deed  of  truft 
to  thofe  debts  for  which  Mr.  Pendleton  was  alone 
accountable,  was  not  well  founded,  and  ought  not 
to  avail  the  appellant. 

The  important  point  in  the  cafe  is,  the  time  when 
the  right  of  a<aion  accrued?      It  is  contended,    bj 
the  appellant,  that  the  right  accrued,  and  the  ad  of 
limitations  began  to  run,   when  the  bill  was  uken 
in,  and  the  bond  executed   for   its  amount.      The 
court  confider  all  the  circumdances  of  the  cafe.    The 
complainant  ought  not  to  be  barred,    unleis  the  exe* 
cution  of  the  bond  was  a  payment,    and  gave  him  a 
complete  fight  ofa<Slion  for  the  amount  of  the  bills; 
for  equity  avoids  circuity.     It  is  then  to  be  enquired, 
whether  Mr.  Pendleion  could,  under  the  circumflan- 
ces  of  the  cafe,  on  the  execution  of  the  bond,  have  re- 
covered from  Mr.  Lomax  a  moiety  of  the  hilU   If  he 
bad  inftituted  a  fuit  at  law,   Mr.  Lomax  would  have 
gone  into  Chancery,  and  have  claimed  the  benefit  of 
the  truft.     The  court  muft  have  enjoined  the  judg* 
ment  at  law,  until  the  truft  was  iettled,    or  ha?e 
divided  the  outftanding  debts,     which  would  hsive 
been  of  no  fervice  to  Mr.  Lomax :     Therefore  unlefs 
the  bond  be  a  payment,    Mr.  Pendleton  could  not 
have  come  into  equity,  until  the  truft  was  finiftied. 
What  is  the  nature  of  the  bond  ?    It  ft*^ped  the  in- 
tereft  of  ten  per  cent ;  and  is  given  to  ferve  the  truft 
ftate,  and  to  relieve  Mr.  LomaXj  as  well  as  Mr.  Pco- 
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ton.  T'he  bond  wa?  to  be  difcharged  out  of  the  truft 
cftate^  and  therefore  ought  not,  inequity,  tobccon- 
fidered  as  fuch  a  payment,  as  to  create  a  bar  to  a 
fuit  in  equity,  for  a  moiety  of  the  money,  which,  in 
fa<fl,  was  afterwards  paid, 

Thea£kof  limitations  then  ought  not  tocommenct 
^nt'\\  the  truft  was  concluded.  The  bill  Hates  this 
to  have  been  in  176a  >  but  the  report  (hews  that  it 
was  not  till  1764.;  and  from  that  time,  the  a£l  of 
limitations  runs»  This  fuit,  therefore,  havirto;  been 
brought  in  176B,  is  not  barred  J)y  the  ad  of  Ilmitaf* 
tions. 

It  is  objeflcd,  that  no  intereft  it  allowed  on  mo* 
j^ey  CQikwted  from  the  bonds  due  the  truft  tftate,  while 
the  money  remained  in  the  hands  of  the  truftee ; 
The  cjurt  thii.k  this  a  good  o^  jeAion,  and  that  an 
account  ought  to  be  taken,  to  {htw  when  the  truftee 
Cfceivtrd  money  ;  and  whether  he  retained  it  in  his 
hands  an  unreafonable  length  of  time.  Small  fumg 
(hould  not  be  conlidered  as  being  certainly  to  be  ac*» 
counted  for,  and  difpofed  of  immediately  -,  h\it  lar^e 
iums  ought. 

The  certificate  was  as  followft« 

"  The  Court  is  of  opinbn,  that  the  z€t  of'^Iimita^ 
tions  is  rio  bar  to  the  demand  of  the  appelite,  un^ec 
the  circumQances  of  his  cafe;  but  that  he  (hould  hc^ 
count  for  intereft  on  fo  wuth  of  the  m'^rey  rereived 
by  Him,  under  the  deed  of  truft  in  the  bill  mention^ 
cd,  as  was  no:  paid,  in  t  realbnable  time  after  coiiec* 
tion,  to  the  perlbns  entitle!  to  it  by  the  fa'd  <1eed,  if 
on  an  accoun  t  to  be  taken,  or  rendered,  it  ihall  fo  a{K 
peary  except  on  fmall,  or  inconfivierable,  fums>  that 
a  rrafonable  allowance  (h^  uld  be  maoe,  to  the  appd- 
lee,  for  his  own  trouble  and  expenfcs;  and  that  ths 
decree  of  the  county  court  of  Caroline  ought  to  be  re* 
ver(ed,  and  auditors  appointed  to  rc-ftate,  and  fettle^ 
the  accounts,  according  to  the  foregoing  opinion." 
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B  R  O  D  D  U  S, 
again/i 
.     M'CALL    &    ELLIOT, 

fcf.lih^ifh  C^METIME  in  the  year  176 1,  John  &  Robert 
goodtattsper  O  Broddus,   two  planters  in  the  county  of  Csm^ 
cent }  on  the  line,  having  deteroiined  to  engage  in  trade,   and  to 
prime  coftpay  ,.g^j^jj  g^ods  in  partnerfliip,  and  iuvtngno  correfpon- 
toba%7o\tthI  dent  or  acquaintance  in  Euro^^^  applied  to  A r^ibald 
maiket  price  |  M*Cali  the  principal  fiaor  of  a  conderaWc  Scotdi 
apd  B  is  iB«  houfe,  carrying  on  trade  and  merchandize  under  the 
formed  of  the  firm  of  John  and  William  M'Call,   and  made  a  ver- 
Skerfomc^&  bal  agreement  with  him,  the  purport  of  which  Broad* 
fejeaf  othtrsi  ^"5  ^^^  ^  ^  ^^^  ^^  TM^t  take  Up  what  goodt 
and  icviral  let  they  wanted,  to  be  difcharged  at  eighty  five  per  cent 
tlementt  u^e     on  the  firft  coft,  or  fterling  prices,  either  in  caih  or 
made,    and  a  tobacco  at  the  general  market  price,  be  the  faid  Ar- 
tbe  bSfer  ^^^^^^  *^*^"  ^Si^xxMi%  them  that  they  fhould  not  be 
yet  if  B  alter,  tmpofed  on,  but  be  dealt  with  <airly  and  honeftly.^— 
tvards  di.co-     Notice  of  this  agreement  was  given  to  William  Snod- 
jrert,  that  A.  gy^fs,   who  kept  a  ftorc  for  the  M'Calls  at  Todd's, 
iTp'cS^^  and  he  promifcd  to  conform  to  it*  Archibald  WOkW 
Kture  \f^    ^o  "  ^f^**"  quitted  the  bufmcfs,   and  was  fiicceeded 
were  (hipt,  U  by  William  Snodgrals ;   and  the  (tore  at  Todd*5  waa 
thattiieiobat.  conduced  by  Robinfon  DangerficlJ.     Goods  to  a 
cjtd.ttd  at  lo  oonfidcrable  amount  were  taken  up  by  the  brothers, 
ic'^snian't^.e     tiniil  Tome  time  in  the  year  1762,    when  Wiiliam 
iiing  prices  Broddas  quieted  the  buiineft,  but  John  Broddus  conti- 
3  coun  ct  ©•  rueitockrry  iton,  asufual,  for  nine  years.     During 
^•''y^'ll        this  t  mr,  the  balances  were  frequently  afcertaiced, 
"  *^*^  AUi#t»     j^  j^^jj  given,  and  very  large  payments  made  in  moncjr 
and  tobacco.     In  the  year  1770  the  M'Calls  declined 
the*T  trade,    and  Robinfon  Dangerfield  called  on 
John  Broddus  for  his  bond,  which  was  executed  for 
£  1037  10,   the  balance  alledged  by  Danra-field  to 
Be  due.     M*Call  &  Elliott,  to  whom  the  bond  was 
given,  inftituced  afuit,  and  obtained  a  judgment thcre- 
en  in  the  county  court  of  Caroline ;  which  judgment 
\idci  enjoined  by  the  faid  Broddus  in  the  fame  court,* 
Viio^  iu  hi^  bill,  alleged,  \Xi  addition  to  the  circuia* 
L  1 
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ftances  above  (laced,    that  he  was  unacquainted  with       Brod<ltts» 
the  prime  c  tft  of  gooJs;  that  he  hdd  placed  great  coa-  w 

iidencc  In  the  hoiur  zad  integrity  of  the  merchants  fM'Call. 
with  whon:i  he  traded;  that  in  t  e  various  fettiennents  '^nj^^ 
whicii  had  be?n  made,  he  had  never  iafpedled  th^ 
pat  ticular  prices  of  arttc^cs,  or  enquired  of  other  mer- 
chants concerning  the  prime  colts  of  fuch  articles  as 
be  had  received;  that  he  always  believed  ihe  fttrliag 
price,  marked  on  the  goods  he  purchafed,  was  the 
real  original  price^  according  to  a  genuine  invoices 
that,  in  truth,  (as  he  had  fince  the  execution  ot  the 
bond  difcovered)  the  goods  were  fold  to  him  at  a  price 
compounded  of  the  prime  cod,  and  25  per  cent  there* 
on,  on  which  compound  price,  the  fame  per  ceiit 
was  lai  J,  as  he  ha  i  flipu-ated  to  pay  on  the  prime  coft  j  ' 
and  that  the  tobacco  he  had  foKI  was  credited  to 
him  below  its  market  price.  He  prayed  that  an 
account  mi^ht  be  taken  of  all  the  traniaflions  be- 
tween them;  that  the  feitlement  (hould  conform 
to  the  agreement ;  and  that  the  money  unjuftly 
received  fhould  be  refunded. 

Several  partners  of  the  houfe  of  M^Call  &  Elliot, 
refiding  in  Scotland,  filed  their  anfwer,  denying 
any  knowledge  of  the  agreement,  and  admittina; 
that  they  had  in  their  feveral  invoices  advanced 
the  prime  coft  of  their  goods  varioufly  as  they 
would  bear  it,  and  declarir g  their  inability  at  that 
time  to  fay  what  particular  advance  had  beea  laid 
on  the  goods  purcbafed  by  Broddus. 

Archibald  M'Call  filed  his  anfwer  denying  the 
agreement  ftated by  Broddus;  and  averring  tha^ 
be  had  never  pretended  to  fell  by  an  invoice  flat^ 
ing  the  prime  coft  of  the  goods,  but  on  the  contra- 
ry that  he  told  him  that  there  was  a  fmall  advance 
on  all  the  goods ;  that  the  price  would  be  told  him 
wheR  he  (hould  purchafe ;  and  that  he  might  take 
them  or  let  them  alone.  1 

Robert  M'(^andl!{h,  who  had  fold  a  large  pre* 
portion  of  the  goods  to  Broddus^  ftated  in  bis  aa* 
iwer  that  he  always  fuppofed  the  invoice  by  whicU 
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Ut  fold  cb  contain  an  advance  on  the  prime  coft, 
sordid  he  ever  pretend  the  contrary.  Thatk 
^a«  Cttftomary  for  firoddus  to  examine  the  invoice; 
to  take  fuch  goods  as  pleafed  him;  and  to  rejefi 
futh  aa  he  difliked,  or  thought  toe  high    charged. 

William  Snodgrafs^  in  hiA  ^mfwer,  tverred, 
th«t  he  repeatedly  informed  Broddus,  that  he  did 
not  pretend  to  deal  by  original  coft  inToicet ;  and 
that  thofe*  by  which  h^  dealt,  were  advanced. 
De  alfb  ftated^  that  Broddus  examined  the  price 
6f  ail  the  goods  he  purchafed;  and  was  detetmin- 
td,  in  taking  or  re}e6ling  them,  by  hu  approbt- 
tion^  or  difapprobation  of  the  price* 

It  was  proved  that  Broddus  had  made  whh 
M'Call  Inch  an  agreement  a«  is  ftated  by  him,  mi 
that  the  invoice  by  which  the  gooJs  were  fold  to 
him  was  advanced  varioufly,  from  aboat  ten  to 
^5  per  cent,  on  the  prime  coft.  It  was  further 
proved,  that  in  very  many  Inftances,  the  credit, 
given  Broddus  for  tobacco  delivered,  was  about 
leu  or  fifteen  per  cent,  below  the  felling  prices 

it  May  17*7,  the  county  Court  of  Caroline  ap- 
pointed ^^  Auditors  to  fettle  the  account  betweeti 
the  parties,  of  the  dealings  in  the  bill  mentioned, 
from  the  commencement  thereof  in  the  yelr  1761 
to  their  conclufion,  allowing  the  complainant  25 
per  centum  ftsrling  on  the  amount  of  the  purcha- 
fes  of  the  goods  from  the  defendants,  turning  the 
laid  fterling  money  into  current  money  at  85  per 
tent  advance,  and  intereft  from  the  day  twelve 
months  therein  after  making  fuch  purcbafes  te 
the  time  of  making  up  the  faid  account,  he  hav- 
ing charged  intereft  from  the  faid  period. 

<  *^  That  the  (aid  auditors,  in  making  up  the  faid 
icc<)unt,  do  aifo  allow  the  complainant  the  gene* 
tal  current  prices  for  the  tobacco,  of  the  infpec« 
tions  whereat  the  tobacco  was  infpeAed,  at  the 
fiiveral  periods  of  hb  making  pigment  of  tint  nr- 
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r^&id  auditors  the  amounts  of  the  price  of  the  g;oodt 
delivered,  and  at  what  date,  together  with  tl^e  • 
amovnra  and  date  of  each  payment;  and  that  the 
faid  auditors  report  the  fame  to  the  court,  ftating 
fiaoh  matters  fpecially  as  either  party  might  require, 
in  order  for  a  final  deciee/'  * 

In  Anguft  1767,  a  report  was  returoed  conform* 
ing  to  the  principles  of  the  interlocutory  decree; 
by  which  the  defendants  were  fhewn  to  have  re- 
ceived ;^  245  : 2  : 8,  more  than  they  ought  to  hayi» 
received. 

The  counfel  for  the  defendants  now  offered  in 
evidence  written  articles  tofliew>  that  the  dt^alings 
comprehended  in  the  report  were  tor  a  time  with 
John  and  William  M*Cali ;  for  a  time  with  John 
M'Call  and  co.  and  for  a  time  with  M'CaU  and 
£lliott  And  it  was  contended,  that  the  bond  given 
to  M'Qall  an4  Elliot  fliould  not  be  fubje£i  to  a  de- 
duClion  on  account  of  dealings  with  John  &  Willi* 
aim  M'Call,  and  with  John  M'C  11  and  co.  The 
complainant  obje^ed  to  the  admiffion  of  thefe  pa* 
perst  alle4ging  that  they  were  offered  too  late; 
but  they  were  admitted  and  read.  It  however  ap- 
peared that  there  was  no  other  material  alteration 
in  the  company  but  its  name,  as  the  partners  were 
nearly  the  fame,  and  NrCatl  and  Elliot,  in  their 
a^p^wers,  bad  not  alleged  themfelves  to  be  exempt 
from  account,  for  tranfa6lions  in  the  name  of  the 
other  firms.  In  Auguft  1787,  a  final  decree  wa# 
made,  perpetuating  the  injunction,  and  ordering 
the  defendants  to  pay  the  complainant  the  laid  flim 
of  jf  245  :  a:  8,  with  intereft;  from  which  decree 
the  defendants  appealed  to  the  High  Court  of  Chan* 
eery 

In  March  1789,  the  caufe  came  on  to  be  hearf 
in  the  High  Court  of  Chancery,  where  the  decree 
of  the  county  court  was  reverftd,  and  the  High 
Court  of  Chancery  decreed,  «^  That  the  injun£lioa 
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Broddut,'     obtained  by  the  appellee  be  diffolvcd,   except  as  to 
^f*  payments  made,  after  the  execution  of  toe    bond. 
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an  account  of  which  payments  were  ordered  to  be 
made  up  before  the  commiflioner,  who  was  diredled 
to  examine^  ftate,  and  fettle  the  fame,  allowing  for 
the  payments  in  tobacco  fo  m^ich  money  as  the 
fame  were  valued  at  by  the  referees ;  and  to  report 
the  fame  to  the  court,  ftating  fuch  matters  fpecial* 
ly,  as  either  party  might  require,  or  as  be  might 
tnitik  fit/' 

From  tWs  decree,  the  appellee  prayed  an  appeal 
to  the  Court  of  Appeals  where  the  caufe  was  ar- 
gued by  Mr.  Taylor  for  the  appellant,  and  Mr. 
Baker  for  the  appellee. 

BY  THE  COURT. 

In  the  year  1760,  John  and  Robert  Broddas  an- 
tered  into  partnerftiip.  To  fet  this  trade  on  foot, 
they  Having  no  correfpondents  in  Britain,  apply  to 
the  defendants refiding  in  this  country,  who  were 
fo£lors  for  Britifh  merchants. 

The  interefts  of  the  firms  originating  with  Johtt 
M'Call  &  CO.  centered  in  M'Call  and  Elliot. 

John  Broddus  had  a  releafe,  arid  was  no  more  in* 
terefted. 

The  terms  of  the  original  contrail  were  85  per- 
cent on  the  prime  coft  of  goods,  with  liberty  to 
vary  as  the  exchange  varied,  and  payable  in  cafh, 
or  tobacco,  at  the  market  price. 

Thrir  dealings  continued  for  nine  years,  during 
which  Mr.  Broddus  was.*  regularly  informed  ol 
the  prise  of  the  goods  he  purchased,  and  took 
what  he  liked,  and  rejefled  the  reft.  Several 
fettlements,  too,  were  made>  and  tnaOy  this  bond 
was  executed* 
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At  fome  tiofie  during  their  dealings,  BcodJus  dif*      firoddut, 
clofes  bis  fufpicions,    that  the   good«  and  tohacco       ^yiJ^'ii 
^were not  fairly  priced;  and  propofes  an  arbitration^       ^    '^^ 
i¥hich  was  rejeftcd.      The  ftiit  wag  commenced  in 
Auguft  1772;     In  June  judgment   was  confefled, 
.and  an  injundlion  granted. 

The  complainants  date,  that  the  averaji^  of  zd^ 
Tance  on  the  goods  was  25  per  cent.  The  agrees 
inentis  clearly  proved ;  and  any  advance,    on  the 

Erime  coil  of  the  goods  to  the  Britifh  merchant  in 
is  warehoufe  before  exportation,  is  a  breach  of 
that  agreement*  That  there  was  fuch  an  advance 
is  plainly  proved.  The  appellee  then  is  clearly 
entitled  to  relief,  if  not  barred  by  his  acquiefcence, 
under  the  impofition* 

The  firft  objedlion  to  granting  him  relief  is,  that 
he  faw  the  goodsj  and  was  informed  of  the  price^ 
and  might  judge  for  htmfelf* 

But  neither  an  invoice,  or  note  of  particulars, 
di (covered  to  him,  that  the  invoice,  by  which  he 
purchafed,  was  advanced.  Even  the  agents  ia 
the  ftore  knew  nothing  of  the  amount  of  advance. 
Under  the  influence  of  this  ignorance  he  fetdes, 
and  gives  repeated  bonds  for  the  balance  appear- 
ing on  each  fettlement  to  he  due.  Ought  thofe 
bonds,  now  that  the  impofition  is  difcovered,  to 
bar  his  relief  againll  it.^ 

It  is  a  general  principle,  that  bonds  and  other 
engagements  derive  their  oblip^ation  from  the  con- 
fcnt  of  the  mind  of  the  contrafting  party.     A  fug- 

f'eiUon  of  falftiood,  or  a  fuppreilion  of  truth,  in 
uch  a  vice  in  their  conipofition,  as  to  deftroy  their 
original  obligation.  Would  he  have  given  thefe 
bonds,  had  he  known  'the  fraud  which  had  been 
pra£lised  on  him?  His  ccnduft,  fubfequent  to  the 
difcovery  of  that  fraud,  ihews  he  wguld  not.  In 
the  cafe  of  Bozanquet  vs  Da^bvjoociy  Cas.  Temp. 
Tali.  38,  iord  Talbot  alks^  "  Mull  a  man  keep 
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BrodduB,       money  that  hcf  has  no  right  to,  merely  becaufe  be 
M^^IL        S^^  '^  ^"^  ^*^  hands?  "  So  it  may  be  afked,  here, 
^    _  _    ^      muft  he  recover  money,    merely  becaufe  he  haj  a 
bond  ? 

The  cafei  of  CoJe  vs  Gibbons  and  Chesterfeli 
6?^/.  ^JcV/.  o/*  Spencer  vs  Janssen^  have  been  re- 
lied on. 

In  that  of  Cole  vt  Gibbons^  any  objeflion,  which 
might  lie  to  the  original  deed,  was  totally  done 
away  by  the  fecond,  when  the  fa6l  was  fully  dit 
clofed  to  him ;  and  with  a  pdrfe61t  knowledge  of  it, 
he  executed  tb^  deed. 

In  that  of  Chesterfield  £sP  j7,  ex'ers  v%  jfanssen 
there  was  no  fraud  or  impofition  in  the  origioal 
contra6U  It  was  a  fair  contingent  contrail,  i^th* 
out  deception ;  and  the  riik  was  perfectly  equaU 
But  be  this  as  it  may,  the  original  objeAion  (the 
diftrefs  of  Mr.  Spencer)  was  removed!,  Mfhen  he 
conifirmed  it.  The  principle  of  thefe  cafes  is  clear- 
ly right ;  but  It  does  not  apply  to  this  cafe.  Brod« 
dus  was  deceived  throughout  the  whole  tran(a6U» 
on ;  and  if  he  had  given  &fty  bonds  under  the  fame 
deception,  his  title  to  relief  would  have  remained 
undiminifhed.  The  court  is  of  opinion  that  he  it 
entitled  to  relief. 

The  county  court  has  charged  25  per  cent,  under 
the  idea  that  that  was  the  juft  average  of  advance 
on  the  goods.  It  is  alleged,  in  the  bill,  that 
the  goods  were  advanced  fo  as  to  average  25  per 
cent;  and  the  anfwer  admits  an  advance,  but  does 
not  fay  what  that  advance  was.  This  is  urged  by 
the  counfel,  with  feme  weight,  as  a  confeffion 
of  the  advance  charged  in  the  bill ;  but  the  court 
being  about  to  relieve  a  man  againft  his  bond,  will 
not  be  rigid,  l^he  depofition  of  Mr.  Pollard 
dates,  that  the  goods  were,  in  his  opinion,  ad- 
vanced from  15  to  20  per  cent.  The  court  incline 
to  take  the  mefne  advance  of  17^  per  cent,  at  the 
juHaverage  \  and  the  decree  to  be  as  follows: 
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The  court  «  of  opinion  ^  that  there  it  error,      Broddut, 
in  the  decree  of  the  High  Court  of  Chancery  in       m#^*i| 
thii,  that  the  injunftion  wa*  diffolved  as  to  all  but     ,  * , 

the  payments 'ftatftdf  and  an  account  dire£led  to 
be  taken,  in  which  no  deducElioTi  was  to  be  made 
for  the  average  advance /in  the  price*  charged  at 
the  fifft  coft  of  the  goods ;  this  court  being  of  opi- 
nion, that  in  taking  fuch  account,  a  dedu^oft 
ought  to  be  made  for  fuch  averagct  advance  at  lyi* 
per  cent,  inftead  of  25  per  cent,  in  the  mode  pur- 
lued  by  the  Auditors;  whofe  account  ought  to  Itand 
in  all  other  particulars,  eicept  a  change  of  the  de» 
Auction  from  25  per  cent  to  17I  per  cent  as  afore* 
and  of.  the  confequent  calculations  of  advance' 
and  intereft  thereupon/' 

f  I9bfe.  It  appeared  to  the  court  fmm  die  in* 
Tpe^lion  of  the  account  and  other  teftfmony  in  the 
caufe  that  the  average  advance  on  the  prime  cdffc 
•f  the  goods  was  lyi  and  not  25  per  cenu 
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HUGHES. 

again/i 
CLAYTON,    and  Theodofia  his  wife. 

brings  deti-     '  X     I^iftnct  Court  of  I'trterlburg,  by  which  th« 
Btte,  be  if  not    appellees  recovered  from  the  appeiiani,  in  an  a^« 
boond,  at  the  on  of  decinue>  ten  negro  iiave*. 
trial  to  pro-  j         '     j 

fcl^or'hU  "^^  <lecIar3tion  iUtcd  the  faW  Theodofia  whik 
obtaining  let.  fole  to  have  been  poifeikd,  oi  iKe  (laves  lued  for,  at 
ttrtofadaiini.  adminfOrUrix  of  her  Ute  buiband ;  and  f  rocecded 
tration,  ua-  jn  the  Tifual?  form.  Illiie  waa  joined  on  the  pUa  «f 
Iel5  be  receives  ^^^^^*'  ^* 
Mice  tbat  it  nondetinet. 

^Iberequir.        ^^  the  atrial,    fhe   defendant  by  hia  counfcl 

Evidence  of  ^*wved  for  j^  non  luit,    becaufe  the  plaintiff  *lheo* 

acommunica-   do(ia*a  title.a^crued,  if  at  all,  as  adminiftrairix  of 

tioD  between     Anderfon  Bughea  dece^l'ed,  and  the  plaintifis  had 

?*  ^f^^^  *"'^  "^^  produced  any  cviaehce,  or  proof,  that  admi- 

aecd.bu^iid  ^i'lr*^*o'^>     on  the   eftate  of  the    faid   Anderfon 

at  to'rhe  con-   Hoghes,  hid  been  committed  to  the  plaintiff's,  or 

fidcration    on  either  of  them ;  which  fa6\,  as  alledgedby  the  de* 

wbicfa  a  wuroi   fendants  counfel,  waa  admitted  by  the  court,  but 

l^ift  for  lUv^  ^j^^  objeftion  was  overruled  ;   the  plaintiffs  having 

■BT  be^ft  to  d^cl^red  upon  the  pofleflion  of  the  admin iftratrix 

tiicjiDy.  while  foIe«    and  fuch  pofleffion   beipg  proved  at 

the  trial  \    and  it   not  being  the   practice  of  the ' 

courts  of  this  Commonwealth  to  produce  the  cer-^ 

tificate  for  obtaining  letters  of  adminiffration  in 

court,  unlefs  the  party  hath  received  previous  n(^ 

tice  that  the  fame  would  be  required. 

The  defendant  alfo  moved  for  a  non  fuit,  be- 
caufe there  was  no  evidence  of  a  deed  from  the  de- 
cedents father  the  now  defendant,  to  the  deceal^ 
ed,  and  that  fuch  gift  without  deed,  under  the  adjn* 
dication  in  the  court  of  appeals,  was  void.  But, 
the  plaintiffs  having  offered  tedimony  to  prove  a 
communication,  refpedling  the  intermarriage  of 
the  faid  Anderfon  Uughea  deceafed,  and  the  plain-' 


OK    THE    YEAR    179* 


555 


t^^Theodofia,  as  the  conlid^ration  on  whicli  tfe 
laid  gift  was  founded,  which  teftimony  the  court 
ttioa^ht  proper  to  leave  to  the  coniideration  of  the  ' 
•ilry,  the  motion  for  a  non  fuit  was  overruled;  and 
tie  court  left  to  the  confideradon  6f  the  jury,  as 
Weil  the  teftimony  refpedling  luch  communication, 
as  the  evidence,  produced   on  the  part  of  the  de- 
fendant, that  the  faid  verbal  gift  and  delivery  of 
the  flavet  in  purfuance  thereof  were  conditional,  ' 
and  made  by  the  defendant  to  thede^eafed  Ander« 
fon  Hughes,    near  three  years  before   any  fuch 
communication  refpedling  the  faid  marriage  which 
afterwards  took  efFe£l  between  the  faid  parties ;  * 
whereupon  the  defendant  by  his  counfel  excepted  ' 
to  the  opinion  of  the  court  in  the  premifes,  and  * 
pr^tyed  that  his  exceptions   might  be  faved  Sic* 
which  was  accordingly  done/' 

Verdi6l  and  iudgment  were  rendered  for  the  plain- 
tiffti ;  &  the  defendant  appealed  to  this  court.     The 
caufe  came  on  to  be  argued  before  all  the  judges,-^ 
and  the  judgment  of  the  Diftri£l  Court  was  affirmed. 


BATES, 

agaifist 

GORDON. 

DAVID  BATES,  fon  and  heir  of  John  Batee, 
brought  an  a£lion  of  detinue  for  fundry  flaves 
in  the  poffeffion  of  Andrew  Gordon,  adminiftra- 
tor  of  Alexander  Gordon  deceafed.  The  declara- 
tion claims  the  flaves,  without  laying  a  price  or 
value.  The  caufe  was  tried  on  the  plea  of  non 
detifiet  and  iffne  thereon  ;  and  the  jury  found  the 
following  vcrdi<Sl.  "  We  of  the  jury  do  find  for 
•*  the  plaintiff  the  flaves  mentioned  in  this  decla- 
•*  ration  if  to  be  had,  or  the  fum  of  two  hundred 
•*  and  fifty  pounds  current  money  for  each  flave, 
•*  and  damaees  one  penny." 
^itU  UM  uubia^wtt  w  C01U9  It  \%  not  etior. 


In  detinae. 
If  the  jury  find 
for  the  plain* 
tiff,  thellaves, 
if  to  be  had, 
or  jC*5®  f^r 
each  ilave  and 
danu^es  i  d; 
and  the  court 
render  judg- 
ment for  the 
flavet,  if  to  be 
had,  and  if  not 
the  price  found 
by  the  jury.j 
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«On  thti  verduEk  the  c;oiirc  rendered  Judgment  for 
the  fiavcf  if  to  be  bad,  and  if  not  the  price  foand 
by  the  juiy  with  the  damages  and  coils.  Frojfn 
thU  judgment  there  wM  9,n  app94  t^  tbe  C^i^cal 
Ckwru 

-In  October  1786  the  cqufe  came  on  to  be  heard 
before  the  General  Court,  when  the  judgment  waa 
r^verfed^  as  to  the  price  for  the  ilavea  and  a£r  Aod 
aa  to  tJhe  refidue. 

To  the  judgment  of  the  General  Court  the  plaia- 
^ff  Sates  brought  a  writ  of  error  ;  and  now  oa  a 
biaring  the  judgmejnt  of  the  General  Court  waa 
reyerfedy  and  that  of  the  county  court  affirmed  j 
and  it  was  further  ordered^  that  the  appellant  An^ 
dre«r  Gordon  (hould  pay  the  coftg  and  damages  of 
the  appeal  out  of  the  efiefls  of  his  inteftate  in  hU 
hands  to  be  adminiftered,  if  there  were  fjich  effe£ls, 
fait  if  not  that  he  (hould  pay  them  out  <^  hif  pnn 
ppr  gooda  and  chftttles* 


OFTHE    TEAR    t^^.  ^^^ 
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Ca0e0 

IN  THE 
COURT  OF  APPEALS 

1  N 

NOVEMBER   TERM  of  the  YEAR  i79o*. 


PRESENTt 

The  Honorable 

Edmund  Pendleton,  Prejident: 

Peter  Lyons,  Paul  Carrington,  William 

Fleoiing,  &  James  Mercer, 

Judges. 

TAYLOR    &  Co- 

against 
M*  C  L  E  A  N 

JOHN  M'CLEAN  brought  an  adion  of  debt  m  bonddamn^ 

the  DiAria  Court  of  Pcterfburg  againft  Rich-  nfrrd  hm  be 

•rd  Taylor  and  Co.     on  a  bond  for  the  payment  of  Jj;J;;*^^;^^^^ 

flcrlingraoncv.l'herl^a  was  payment,  and  the  ]ur|r  ^^^^  .      ^^ 

found  a  general  verdia  for  the  plaintiiFj  on  which  j^^^y. 

jadgmcnt  was  rendered  for  the  debt  in  the  dccla-  it  it  ncceffa- 

ration  mentioned.     To  this  judgment  a  fuperfe^eas  ry  on  judg. 

wa.awarded, and theerrorsaifigiied were,  iftThat  f™^"^*„*^;^^^^^ 

mo  damage*  were  laid  in  the  declaration,  or  found  ^j^^^  the  court 


In  debt  oa  m, 


ihouia  fix  the 


rate  of  exchange. 


S5^ 


NOVEMBER      TIRM 


MXlcan. 


Taylor,  &C0.  by  the  verdiA.     id.  That  the  court  had  mtde  n« 
^^  rule  fixing  the  fum  in  current  money,  with  which 

the  judgment  for  fterling  moijey  might  bediicb^rg^ 
ed.     The  firft  error  aiHgned,  was  abandoned. 

On  the  fecond  it  was  contended  for  the  defend* 
ant  in  error,  that  the  rule,  ftating  the  fum  in  cur* 
rent  money  by  which  a  judgment  in  fterling  (hould 
be  difchargcd,  formed  no  part  of  the  judgment  it- 
felf.  It  was  uliially  entered  1 1  the  clofe  of  a  term^ 
and  was  applied,  to  each  particular  jud^ant,  by 
the  clerk.  1  he  judgment  therefore  was  not  erro- 
neous, *and  ought  not  to  be  reYerfed.  An  inftruc* 
tion  to  the  (heriif  how  to  ferve  the  execution  was 
alone  neceflary ;  and  th^t  might  be  obtained,  ac 
the  lucceeding  term  before  the  clerk  could  iflTue 
the  execution,  ihould  the  judgment  he  affirmed* 

But  the  court  re  verfed  the  judgment  for  this  d^ 

fea. 


Squftywin 
not  rtliere  a* 
gainft  a  pur» 
chaie,  if  the 
feller  at  the 
time  of  the  4e« 
cree  it  able  tt 
make  a  title* 


S  Y  M  E, 

againli 

JOHNSTON* 

RICHARD  JOHNSTON  and  HARRY 
GAINES  purchafed  in  f artnerChip  feveral 
lots  of  land  for  which  leafes  had  been  given  by  the 
college  of  William  and  Mary.  On  dividing  their 
purchale  it  became  neceflary  to  divide  one  lot 
called  the  lot  C.  £.  Application  was  made  t» 
the  Prefident  and  Matters  of  the  College  for  a 
leafe  to  each,  for  his  part,  which  they  refufed 
giving,  as  it  was  a  rule  with  them,  that  no  lot 
fltould  be  divided.  But  they  agreed  to  give  a  leafie 
to  either  of  theiti,  and  that  they  might  divide  the 
pofleflion  as  they  pleafed.  A  leafe  was  given  t^^ 
Kichard  Johnfton,  and  they  divided  the  lot  be* 
tween  them  by  the  courfes  of  gravelly  ran,  Itav^ 
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tng  to  Johnfton  38^  and  to  Gaincj  68^  acrei.  It 
wftt  a  condition  of  the  College  leafes,  that  the  lef- 
fce  (hould  not  give,  grant,  alienate,  fell,  aflign, 
orfet  over  his  intereti  or  title  without  having  firft 
obtained  in  writing  the  aflent  of  the  Prefident  and 
Matters  for  the  lintc  being,  except  only  by  laft 
tvill  and  teftamcnt,  whereby  only  the  whole  pre- 
mifes  toeether  and  not  any  part  of  xhe  fame  Ihall 
be  demited  and  bequeathed. 

Richard  Johnfton  by  his  will  dated  in  September 
1771  devifed  that  his  college  leafes  Ihould  be  fold 
#n  twelve  months  credit. 

In  17819  his  executors  (proceeded  to  fell  the  faid 
lands  at  public  fale ;  and  John  Syme  junr.  who 
was  the  proprietor  of  fome  a(^oining  fee  Ample 
lands,  being  the  higheft  bidder,  became  the  pur- 
chafer  at  the  price  of  115,000  weight  of  tobacco. 
No  bond  having  been  given,  an  adlion  on  the  cale 
was  tnltituted  by  the  executors  in  the  General 
Court.  , 

When  this  fuit  was  for  trial,  John  Syme  and 
William  Johnfton  met  at  the  houfe  of  Richard 
Chapman  and  after  much  altercation,  and  a  com- 
parifon  of  fcveral  college  leafes,  Syme  declared 
hirafelf  p<;rfe611v  fatisfird,  admitted  that  he  had 
Che  quaniity  of  land  he  had  purchafed,  and  agreed 
to  confefs  s  judi^ent,  for  futh  a  fum  of  money  as 
the  tt^bicco,  by  a  perfon  fixed  on  between  them, 
(hould  be  eftimated  at.  The  tobacco  was  eftimat- 
ed  at  twenty  eight  (hillings  per  hundred  and  for 
that  fum,  judgment  was  given.  After  an  execu- 
tion had  iifued,  Syme  applied  to  and  obtained  an 
injunSion  from  the  Court  of  Chancery  in  Oftober 
1786,  having  Itated  in  a  bill,  his  equity  which  he' 
ailcdgcd  wai  unknown  to  him,  at  the  time  the 
judgnient  was  confeiTed. 

It  appeared  that  the  divifion  oF  the  lot  C.  E. 
betweea  Johnflx>a  and  Gaines  was  known  in  the 
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neighborhood,  that  at  the  Ult  of  the  btt,  the  ex* 
ecutors  declared  that  they  fold  them  as  their  /a* 
ther  held  thera,  and  that. there  were  432<  acre<* 
During  the  fale  notice  wag  given  by  an  agent  for 
Walker  Tomlin  that. he  claimed  a  part  of  the  land 
held  under  one  [of  the  leafes  aa  belonging  to  an 
adjoining  tra£l,  which  was  hit  property.  Mor« 
decai  Abraham  who  was  one  of  the  bidders  a&ed 
the  adling  executor  William  Johnfton,  particu*^ 
larly  the  terms  of  fale,  and  he  faid  that  he  fold 
the  lots  as  his  father  held  them,  except  the  pmr€ 
north  of  the  gravelly  run,  which  was  the  part  of 
C.  £•  afTigned  to  Gaines,  and  on  being  nirther 
aiked  by  Abraham  whether  he  wovid  make  good 
to  the  purchafer,  the  land  which  Tomlia  im^t 
recovei^  he  faid  he  would  not»  There  was  no 
public  information  given  by  the  executors,  or  by 
the  cryer  that  any  part  of  the  ground  fold  was  z 
divided  lot,  or  that  Tomlin  had  a  claim  to  any 
part  of  it.  John  Symet  he  purchafer,  had  reCdedin 
diftant  parts  of  Virginia,  fo  as  to  exclude  a  pre* 
fumption  that  he  knew  one  of  the  lots  had  been  dj« 
vided.  Though  not  entirely  deaf,  his  fenife  of 
hearing  was  very  obtufe;  and  thofe,  who  (aw  kim 
when  Tomlins  agent  gave  notice  of  his  title,  de» 
clared  their  belief  that  he  did  not  hear  the  notifi* 
cation.  His  father  John  Syme  appeared  to  be  a 
nartner  in  the  purchafe,  but  he  did  not  interfere  ia 
any  manner,  and  was  not  prefent  when  Ton^lioa 
title  was  announced.  There  was  no  proof  of  the 
goodnefs  of  that  title,  i>ut  Tomlin  depofed  to  his 
intention  to  aflert  it.  There  was  fome  proof  that 
the  property  would  not  command  half  the  price 
given  for  iu 

The  Prefident  and  Profeflfors  gave  the  followiog 
certificate. 

We  the  Prefident  and  Makers  of  William  and 
Mary  College  do  hereby  confent  to,  and  approve 
of  the  fale  made  by  the  executors  of  Richard  John* 
ftoni  of  certain  leafes  to  John  Syme  the  younger 
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which  leafes  beat  date  the  firft  day  of  February 
1765  retaining  however  the  faid  Johnftons  repre* 
fentativesftill  bound  for  the  renta  and  refponiible 
for  all  breaches  of  the  covenants  contained  in  the 
faid  leafes  until  the  faid  Syme  fliall  take  new  leafes 
from  us,  or  otherwife  bind  himfelf,  by  accepting 
^n  affignment  of  the  iaid  leafes  in  due  form. 

On  the  27 th  day  of  February  1789,  Thomas 
Fox  colle6lor  for  the  College  certified  on  the  back 
of  the  leafe  C»  E.  that  he  would  hold  the  leflee 
Johnllon,  or  his  aiTignee  only  refponfiblc,  for  half 
the  rent,  refervedon  the  leaie.  And  on  the  27th) 
cf  March  1789,  the  Prefident  and  two  of  thepro- 
feflars  ratified  this  agreement*  On  the  ilthof 
May  1789  the  executors  of  Richard  Johnfton  af- 
figned  that  part  of  the  leafe  C.  Et  which  lay  foutb 
ot  the  gravelly  run,  to  John  Syme  junr. 

In  Oflober  1789  the  caufe  came  on  to  be  heard 
before  the  Chancellor  who  gave  the  following 
decree. 

*'  This  caufe  came  on  tcJ  be  heard  &c.  on  confi- 
Jeration*  whereof  &c.  The  court  is  of  opinion, 
not  only  that  in  the  fale  of  the  College  lots  men- 
tioned in  the  proceedings,  the  defendants  do  not 
appear  to  have  been  guilty  of  any  concealment  or 
other  malverfation  for  which  the  contra6l  ought 
^to  be  avoided,  but  that  the  plaintiff,  after  notice, 
as  feemeth  to  the  court,  of  what  he  alledgeth  to 
have  been  concealed  from  hira,  and  after  his  title  to 
the  faid  lots,  might  be  and  were  offered  to  be  con- 
firmed to  him,  had  the  lefs  juft  pretence  to  apply 
for  relief  J  more  efpeoially  as  by  his  intromiffion 
at  the  fale,  he  hindered  a  fale  to  fome  other  at  a 
price  nearly  as  advantageous  as  that  offered  by 
nimfelf,  the  court  doth  therefore,  order,  adjudge 
and  decree,  that,  the  injun6lion  obtained  by  the 
plaintiff  be  diffolved  and  his  bill  difmiffed,  and  that 
he  pay  unto  the  defendants  their   cofts,    but  thifr 

M  X 
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difmiinon  is  to  be  without  prejudice  to  tny  relieft 
which  the  plain tiflf  may  ieek  in  cafe  of  eviAioQ 
without  collufion,  of  any  part  of  the  432^  acres 
of  land  fold  by  the  defendants  to  the  plaintifF. 
And  the  court  doth  further  order  that  the  affigned 
leafes,  and  two  papers  fubfcribedby  the  Pre- 
fident  and  Profeffors  of  William  and  Mary  Col* 
lege,  which  are  among  the  exhibits,  be  delivered 
the  plaintiff  if  he  will  accept  them* 

From  this  decree  the  plaintiff  prayed  an  appeal 
to  the  Court  of  Appeals. 

The  caufe  was  argued  by  Taylor  a^d  MaHbaH 
for  the  appellant,  and  by  Campbell  and  Duval  Jbr 

the  appellees. 

For  the  appellant  it  was  infifted  that  the  decree 
was  founded  on  the  idea  of  notice  to  Syme  of  the 
incumbrances  on  his  title  and  depended  on  that 
faa 

That  there  was  no  proof  of  notice  except  from 
the  anfwer  which  does  not  aflcrt  it,  fince  the  de- 
claration of  fatisfaAion  which  the  anfwer  ftatea 
the  appellant  to  have  made,  and  which  Chapman 
proves  him  tohave  made,  relates  merely  to  the  quan«» 
tity  ^of  land,  and  does  not  prove  that  any  other 
ground  of  objeflion  to  the  tranfa£lion  was  then 
known  to  him. 

The  anfwer  itfeU  will  fliow  that  the  appellant 
had  no  notice  of  Tomlins  claim. 

Nor  is  any  notice  not  exprefsly  proved  f>  be 
infered  from  the  circumftances  of  the  cafe  and  of 
the  parties.  The  circumftances^  from  which  notice 
is  to  be  inferred,  are  that  the  diviiion  of  the  lot  C. 
K.  was  known  in  the  neighborhood,  and  thai 
Tomlins  agent  did  on  the  day  of  fale  declare  hii 
title  to  a  part  of  the  property  fold. 

Mm 
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The  information  of  the  neighborhood  cannot  af- 
fe^  Mr  Syme  who  was  a  ftranger,  nor  can  it  h% 
pre  fumed  that  he  heard  the  declaration  concern- 
ing Tomlins  title  as  he  was  very  deaf:  and  the  de- 
claration was  not  addrefled  to  him.  The  conver* 
fatioa  between  Abraham  and  JohnUon  was  a  pri* 
vate  converfation  not  heard  by  Syme ;  and,  fo  far 
from  affording  a  prefumption  of  notice  to  Syme»  it 
ferves  to  (hew  that  the  public  declarations  of  Johnf« 
ton  did  not  reach  thole  points  concerning  which 
Abri^ham  enquired.  The  confeiTion  of  Judgment 
ough(  not  to  aiTetl  the  cafe,  as  he  does  not  appear 
at  that  time  to  have  had  any  other  objeflion  than 
to  the  quantity  of  land  purchafed,  and  confe* 
quently  that  confeifion  can  amount  in  equity  only 
to  a  waiver  of  that  objeflion. 

Symes  equity  then,  whatever  it  m^  be,  remains 
unafFefled  by  notice,  either  exprtfsLy  proved  or  t9 
be  implied  from  circumftances« 

Enquire  into  that  equity.  It  confilU  oi  two 
points. 

ift.  The  divifion  of  the  leafe* 

ad*  Tomlins  claim. 

L  As  to  the  divifion  of  the  leafe. 

When  a  particular  tra6t  of  land  is  expofed  to 
fale,  apd  no  incumbrances  are  ftated,  the  pur* 
chafer  has  a  right  to  believe  that  no  incumbrances 
exiih  If  the  purchafer  knows  of  thefe  incumbran- 
ces and  yet  conceals  them,  it  is  a  fuppreffion  of 
truth,  which  a  court  of  confcience  confiders  and 
treats  as  a  fraud*  On  purchafing  thefe  lands  Mr. 
Syme  had  a  right  to  expe£l  a  clear  and  complete 
title  to  the  partioular  lands  purcbafed,  unmingled 
^ith  the  title  or  poflTeilion  of  any  other  peHdn* 
Can  he  ever  now  obtain  fuch  a  title.  Morm, 
than  half  of  one  of  the  lots  is  the  property  of 
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Syme.         inolher  perfon.     It  maj'  be  true   that  notwitT>» 
J^^  {landing  this,  Mr.  Syroc  has  his  cjuaijiity,  but  the 

\^__*  mere  quantity  is  not  the  ohly  important  conlidcra- 
tion  in  fuch  a  purchafe-  'I'he  college  Icafes  are 
fubjc6l  to  a  certain'  rent  and  are  lubjc6l  to  forfei- 
ture, unle&  certain  improvements  be  made,  lo 
the  whole  of  the  rent  Mr.  Syme  at  the  legal  pro- 
prietor of  the  leafe  was  liable  until  To  laic  as 
March  I7i?9,  and  is  yet  liable  for  the  half  of  it,  al- 
though he  holds  but  little  more  than  a  third  of  the 
lot,  and  for  the  whole  improvements  he  appear  , 
from  the  cxprefTion  of  ihe  paper  given  by  Fox  and 
aflTentcd  to  by  the  college,  to  be  Uill  liable.  The 
leafe  m  forfeitable  for  aiicnatiooothcrwife  than  by 
dCvife.  It  is  true  that  the  Prefident  and  two  of 
the  profeiTors  who  are  not  a  majority,  for  there 
are  lix  profeffn/s,  have  farcSioned  the  fale  to  Syme, 
but  the  leafe  may  be  forfeited  by  a  falcc  f  the  he  Id- 
crs  of  the  other  moiety.  As  ihe  legal  proprietor 
oP  the  land,  Syme  is  liable  tor  all  the  taxes  whiih 
may  be  impofcd  on  it.  •  It  is  true  he  has  recourfe 
to  the  proprietor  of  the  other  part  of  the  lot,  but 
hfe  did  not  confider  himfelf  as  purchafmg  property 
which  fubje6ltd  him  to  the  payment  of  money 
which  he  might  afterwards  recover  from  another. 

Thcfeare  ferious  inconveniences,  a  knowledge 
of  which  might  have  had  confiderable  influence 
with  Mr.  Syme  in  making  the  purchale.  They 
arc  inconveniences  to  which  he  has  not  confented 
to  fubje6l  himfelf,  and  to  which  Mr.  Johnfton  has 
no  right  to  fubjeft  him,  •  but  they  are  infeparable 
from  a  c6mplete  and  full  eftablifliment  of  the  con- 
ttadl.  Nor  can  thefe  objedions  be  got  over  by 
eftfabltihing  the  contraft,  except  as  to  the  lot  C, 
E.  and  annulling  it  as  to  that  lot,  becaufe  the 
court  can  never  fplit  a  contraft. 

II.  Hii  titk  is  thfefttened  ty  Totnlins  clainu 

Whatever  this  may  be,  Johnfton  had  knowledge 
at  it  and  ought  to  have  proclaimed  it.    The  nece& 
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iity  for  this  was  the  ftronger,  as  he  did  not  mean  S/me, 

to  warrant  the  title  oi  the  laud  tol  J.  ,  ,'^'; 


That  no  fait  has  bee  i  brought  does  not  proteift 
Mr.  Syme,    bccaul'e  the  poffeifton  btin^  locial  no 
'  length  of  time  will  guard  him  from  the  claim. 

This  U  in  the  nature  of  a  bill  of  juia  thnet^  and 
the  court  will  Jircft  Syme  to  be  fee  a  red. 

From  the  price  ^iven  for  the  lands  a  d  th^  price 
at  which  they  could  now  be  lold,  I'ti^^g  lef^  thiaa 
half  what  was  given,  one  of  iwo  things  mutt  be  oo- 
vious.  Either  the  contract  wus  at  fit  it  a  very 
hard  one,  or  the  ^nds  before  Syme  c(  uld  get  ev^n 
the  title  which  the  certiftcates  of  the -College  now 
give  him,  had  fallen  very  much  in  their  price. 
This  v^ill  induce  the  court  to  lay  hold  of  circum- 
ftances  Vvhich  might  not  otherwife  be  deemed  ma- 
terial, to  fet  afide  the  co:itra6l.  That  Johnfton 
might  have  fold  the  land  to  anotlier  for  nearly  the 
fa.ne  money  if  Svme  hjd  not  overbid  him,  and  thac 
it  is  not  now  in  his  power  to  m.tke  a  llmilar  i'ale, 
ought  not  to  affeit  the  cafe,  hocauie  the  loTs  ought 
to  fall  where  the  fault  has  been  ;  and  in  this  cafe 
the  fault  is  in  John  don  who  did  no:  ojjenly  and 
publicly   proclaiiu  the  ftitc  of  his  Mile  to  ti^e  pro- 

Sjerty  fold.— r^roii/Ai  148, — i.  P,  IVms.  20 1. — 3  P. 
Vms.  190. 

For  the  appellees  it  wa<5  urged  that  there  were 
circumftances  in  the  cafe  v/hich  railed  Ut;ain(l  Mr. 
Syme  1  (Irong  prelumption  of  notice  at  the  lime  of 
the  fale.  Having  come  to  a  public  fale  determined 
to  purchafe  the  land  which  was  contiguous  to  hit 
own  eftite,  he  mull  be  cojifi^lered  as  having  made 
enquiries  concernhig  the  property  he  deligr'ied  to 
acquire.  The  whole  r*v?ij,hborhood  knew  that  the 
leafe  was  divided,  and  a  part  of  it  w?s  \n  ifie  ac- 
tual poffeiTion  of  the  pcifoa  eutitkd  to  u.     In  ad- 
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Svme,         dition  to  tliis  his  father  was  a  joint  purchafer  with 
^*  him,  who  might  be  fuppofed  to  be  informed  of  the 

Johnit^  ftate  of  the  property.  If  he  did  not  hear  Tomlin'a 
claim  announced,  he  was  in  a  circle  of  his  friends 
]>idding  for  the  land,  and  it  was  not  likely  that  i^o 
one  of  them  fhould  inform  him  of  it.  Declarations 
of  that  fort  at  a  fale  are  always  the  fubjefl  of  ge- 
neral converfation,  and  are  certain  to  be  mention- 
ed to  a  bidder,  efpecially  one  known  to  be  deaf. 
Johnfton  could  not  have  fuppofed  it  neceffary  for 
him  to  proclaim  Tomlin's  title,  fince  Tomlm  had 
proclaimed  it  himfelf,  and  Syme  might  as  well  be 
luppofed  not  to  have  heard  Johnfton  as  not  to  have 
heard  Tomlin's  agent.  The  nature  of  the  fale 
fhould  have  put  every  purchafer  on  his  guard.  The 
fale  was  made  by  an  executor  who  only  profeflfed 
to  fell  the  right  of  his  teftator.  Syme  then  ought 
to  have  made  particular  enquiries  into  the  nature 
of  the  property,  and  there  is  no  reafon  to  iiippofe 
that  Johnfton  confidered  him  as  not  hearing  what 
others  heard,  becaufe  Johnfton  did  not  know  hiip, 
and  could  not  know  that  he  was  deaf.  But  certain- 
ly in  0(6lober  1785,  when  Syme  confefled  a  judg- 
ment, be  ought  to  have  beea  acquainted  with  the 
property  he  hadpurchafed.  Every  defence  which 
is  made  in  this  court  could  have  been  madeatlanf* 
and  therefore  the  confefllon  of  Judgment  will  bind 
Mr.  Syme,  unlefs  he  fliews  that  at  that  time  he  was 
unacquainted  with  circumftances  Which,  from  the 
time  that  had  clapfed,  he  muftbe  fuppofed  to  have 
known. 

But  if  he  had  not  notice,  flill  under  the  circum- 
ftances of  the  cafe  there  is  no  ground  of  appUcati* 
on  to  this  court.  Johnfton  does  not  appear  to 
have  intentionally  concealed  any  thing.  No  fraud 
therefore  is  afcTibable  to  him.  There  is  in  the 
cafe  no  fa£t,  which  with  that  degree  of  ufual  en- 
quiry \yhich  common  prudence  didlates  to  purcha- 
fers,  Mr.  Syme  might  not  have  been  poflefled  o  f 
In  th«s  cafe,  as  the  tale  was  made  by  an  executor. 
who  fold,   as  he  faid,  only  the  right  of  his  teftator. 
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Ae  principle  oi  caveat  emptor  applies  with  pccuji-  *F»>« 
mr  force,  tinder  this  impr«ffia;i  the  incumbrances  lohnfton 
on  the  land  ought  to  be  examined.  The  claufe  in  ^ 
the  ieafes  would  probably  authorife  a  fale  made  in 
pttrfuance  of  a  will.  If  it  will  not,  ftxU  the  Pre- 
sdenc  and  profeflbrs,  have  fandioned  it  by  their 
after  adl.  The  di  vifion  of  the  leafe  is  alfo  fandlion* 
ed.  The  certificate  in  March  1789  amounts  ia 
fubftance  to  a  complete  feparation  of  the  leafe^  and 
irould  certainly  difable  the  college  from  reforting 
to  the  poiTeflfor  of  the  ground  on  one  fide  of  gra* 
vclly  run  for  any  thing  whatever  on  account  of 
^he  ground  on  the  other  fidP*  The  proportion  of 
^xes  n^ay  be  made  payable  in  the  firil  inAauce  by 
(be  holder  of  the  other  part  of  the  lot  by  entries 
pn  the  books  of  the  pommiilioners,  and  fliould  the 
proprietor  refofefo  to  do,  Mr.  Syme  having  the  legal 
ti(]e  may  eje6l  him,  and  hold  him  out  till  he  ihvill 
complr  withfuch  condition^  as  a  court  of  Chan« 
eery  Inall  deem  equitable*  There  is  now  then  a 
complete  title^  and  if  a  complete  title  can  be  made 
mt  the  time  of  d)e  decree  it  is  fufficient.  2  Povf*  630. 
Gravelly  run  mu(t  be  confidered  as  dividing  the 
lot  equally  in  point  of  value,  though  unequally  in 
poi.it  of  quantity,  as  it  is  a  dlvifion  made  by  con^ 
lent,  and  there  is  no  proof  or  allegation  of  inequa« 
lity  of  value* 

LYONS  Judge  delivered  the  opinion  of  the  court 

After  ftating  the  cafe,  he  faid,  that  the  court 
confidered  the  declaration  of  the  executor,  that 
he  fold  only  as  his  teftator  held,  as  impofing  on 
the  purchafer  the  neceiTity  ot  enquiring  into  the 
ftate  of  the  property.  That  there  having  been 
BO  refufal  to  inform  on  the  part  of  the  executors, 
or  any  evafion  whatever,  the  court  did  not  confi* 
der  him,  after  his  general  declaration,  as  having 
been  guilty  of  any  fraudulent  concealment  which 
could  affcA  the  contradt.  That  gravelly  run  ought, 
as  there  was  no  teftimony  to  the  contrary,  to  be 
confidered  as  dividing  the  lot  equally ;      And  tlia; 
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th€  agreement  to  confefs  judgment,  in  z  fuit  io 
which  the  fraud  of  the  contradl,  had  there  been 
.  any,  was  examinable^  and  the  declaration  of  tht 
defendant  at  law,  on  that  occalion,  that  he  was 
fatisfied,  made  after  he  muft  be  prefumed  to  have 
been  acquainted  with  his  equity,  amount  to  % 
confirmation  of  the  contradl,  which  oi^ht  to  bind 
him. 

The  decree  was  afiirmed. 


A  c<nirt  of 
equity   will 
not  grant  a 
new    trial, 
jntrely  be- 
caufe  the  jud- 
f»cs  ccitity 
that  the 
weight  of  the 
evict ncc    was 
againll  the 
verdict. 


ROSS. 

against 

PINES. 

PINES  brought  an  a6\ionagainft  Rofs  for  flan* 
dering  his  title  to  fome  flaves  j  and  upon  the 
trial  of  the  caufe  obtained  a  verdi6l  and  judgment 
for  ;C*5^0  damages.  The  Court  of  Chancery 
granted  an  injuntiion,  and  awarded  a  new  trial, 
before  the  DiftriiSl  Court,  with  leave  to  the  plain- 
tiff to  amend  his  declaration.  On  the  fecond  tri- 
al there  was  a  demurrer  to  the  defendants  evidence 
by  the  plaintiff  and  the  jury  found  a  verdift  for 
£.  looo.  (Vid.  IVythesreportsji.J  The  Dis- 
tri6l  Court,  gave  no  judgment  on  the  demurrer; 
but  certified^"  that  the  weight  of  teftimony  on  the 
trial  of  the  iffue,  was  on  the  part  of  Rofs,  and 
therefore  that  the  verdi6l  was  not  fatisfatSlory  to 
the  court."  The  Court  of  Chancery,  upon  the. 
return  of  the  ven  idl,  being  of  opinion,  that  as  th« 
loi's  in  the  fale  of  the  flaves  was  attributable  to 
Rofs,  he  ought,  although  as  he  was  believed  to 
have  defigned  no  injuiy,  to  make  reparation;  and  as 
the  meaiure  of  that  reparation,  obferved  in  the 
firft  verdi6>,  had  been  more  than  approved  by  the 
fecond,  difmiffed  the  bill  with  cofts.  From  which 
decree  Rols  appealed  to  this  Court, 

1  liis  caufe  was  argued  by  Baker  and  Marfhall 
for  the  appellant  and  By  Taylor  for  the  appellee* 
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For  the  appellant  it  was  infiftcd. 

That  the  original  verdi<Sl  havinpj  been  notori- 
oully  obtained  on  an  exparte  hearing  which  the 
defendant  at  law  could  not  have  prevented  as  he 
could  not  have  had  notice  of  the  illnefs  of  his  only 
material  witnefs,  the  caufe  came  properly  into 
Chancery  for  relief  againft  that  verdidl.  Being* 
thus  properly  in  a  court  of  Chancery  the  decree 
which  was  made  on  the  hearing  might  perhaps 
have  been  final  and  the  caufe  returned  to  a  court 
of  law^  for  a  neW  trial  and  judgment  at  law,  ia 
vrhich  cafe  the  court  of  common  law  could  have 
controlled  the  verdidl,  or  it  might  direA  as  it  has 
dire6led,  the  verdidl  to  be  certified  to  the  court 
of  Chancery  in  order  to  enable  the  chancellor  to 
give  a  final  decree.  When  the  verdi6l  is  to  be  re-* 
turned  to  that  court,  it  has  all  the  qualities  of  an 
iffue  di^e6led  out  of  chancery,  and  its  objeft  is  to* 
iroform  the  confcience  of  the  judge  on  fome  faft 
about  which  he  doubts  or  to  aicertain  damages 
which  himfelf  cannot  afcertain. 

It  is  a  fettled  principle  that  the  opinion  of  the 
court  muft  in  fome  degree  concur  with  that  of  the 
jury  in  order  to  give  the  confcience  of  the  chancel- 
lor the  fatisfa£lion  he  requires.  2.  £^.  ca*  ab. 

This  rule  is  founded  on  found  reafon  and  policy. 
The  trial  by  jury,  which  under  its  prefent  mo- 
dification we  fo  juilly  prize,  would  become  dan- 
gerous and  might  poffibly  deftroy  itfelf,  if  the  fu- 
peiintendance  and  reafonable  control  of  judges 
was  entirely  removed  Juries  might  fometimes 
be  led  by  the  moft  unlimited  prejudices  into  luch 
extravagant  exceffes  as  would  render  it  doubtful, 
whether  the  inftitution  fliould  be  confidered  as  a 
blefling  or  a  curfe.  The  wifdom  of  the  law  there- 
fore to  preferve  all  the  excellence  of  a  trial  by 
twelve  honeft  and  impartial  men,  without  the  ills 
which  would  otherwife  attend  it,  *  has  fubje^led 
their  verdift  to  the  opinion  of  Judges  fcleSed  for 
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Roff,  that  pnrpofc.  This  controlling  power  tempert 
Pinci.  ^^^  exccffes  and  checka  the  miftakea  which  juriet 
may  (ometimea  commit. 

It  18  as  neceffary  that  this  controlling  power 
fliould  exift  over  ifluea  proceeding  from  a  court  of 
Chancery,  as  over  thofe  originating  in  a  court  of 
law.  Wis  it  not  to  extft,  it  would  be  at  proper  to 
tiy  the  fa£l  in  the  ufual  manner,  in  which  an  in- 
queft  of  office  is  taken,  as  in  a  court  of  law.  It 
%vould  Teem  to  be  treating  the  law  judges  indecent- 
ly  to  fend  a  fa£l  to  their  bar  for  trial,  to  obiige 
them  to  fet  during  the  trial,  and  yet  to  leave  a^ 
tiling  to  their  opinion. 

So  long  as  the  verdi6l  of  a  jury  on  an  ilTue  d\^ 
reeled  out  of  Chancery  may  be  as  contrary  ta  evi. 
dence,  as  the  verdi£l  of  a  jury  on  an  iflue  made  op 
in  a  court  of  law,  the  opinion  of  the  judge  who  fits 
on  the  trial  muft  be  as  important  i  and  ought  to  be 
as  operative  in  the  one  cafe  as  in  the  o^her.  In 
this  cafe  the  demurrer  does  not  derogate  from 
the  importance  of  the  opinion  certified  by  the  jadg- 
es  at  law,  becaufe  it  does  not  contain  the  telti* 
mony  offered  on  the  part  of  the  appellant. 

Unqueftionably  then  the  opinion  of  the  court^ 
if  fo  exprefled  as  to  be  decifive  againft  the  ver« 
did,  ought  to  procure  a  new  trial: 

The  words  of  the  certificate  are :  •*  Ordered^ 
that  it  be  certified  to  the  High  Court  of  Chancery, 
at  the  opinion  of  the  judges  of  this  court,  that  tne 
weight  of  teftimony  on  the  trial  of  this  iflue  was 
on  the  part  of  the  defendant,  and  therefntethat  the 
verdi6l  was  not  fatisfaftory  to  the  court,** 

No  form  is  prefcribed  to  be  ufed  by  the  judges 
of  law  who  certify  their  opinion  to  the  Chancel* 
lor«  It  is  only  nccelTary  that  their  opinion  ihould 
be  plainly  and  intelligibly  exprefTed* 
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Had  this  been  a  cafe  finally  determinable  at  law.,  ^•f** 
the  judges  if  entirely  difTatisfied  with  the  verdift  ^^'^ 
could  have  granted  a  new  trial.  Not  having  the 
power  to  grant'a  new  trial,  they  can  only  certify 
theif  opinion  to  that  court  which  pofleflfes  the 
power,  and  if  their  opinion  is  to  have  any  weighty 
the  judge  to  whom  it  it  certified  ought  toa£t  upon 
it,  as  they  would  have  a6led,  had  the  power  of 
granting  a  new  trial  been  in  them.  It  can  fcarce- 
]y  be  doubted  but  that  the  judges  who  gave  the 
certificate  in  this  cafe  would  have  granted  a  new 
trial,  had  it  been  in  their  power ;  and  if  fo,  the 
chancellor  ought  not  to  have  been  fatisfied  with 
the  verdift. 

It  was  alfo  contended  that  the  teftimony  did 
not  fupport  the  iflue,  and  that  the  letter  contained 
no  flander,  but  rather  the  reverfe  as  it  evi- 
denced the  convidlion  Mr.  Rofs  felt  of  the  good- 
nets  of  the  title,  and  might  be  a  neceiTary  caution 
to  his  agent,  not  to  be  deterred  from  purchafing, 
by  any  report  he  might  hear  on  that  fubje6U 

It  was  alfo  contended  that  the  demurrer  ought 
to  have  been  decided  at  common  law. 

Tor  the  appellee  it  ^as  infifted,  that  the  demur- 
rer on  the  part  of  Mr.  Rofs  was  improper,  as  in  tht« 
cafe,  the  whole  fubjeft  ought  to  have  been  adjudg- 
ed of  by  the  jury,  fmce  it  was  not  the  objc6t  of  the 
Chancellor^when  he  directed  a  new  trial,  to  inquire 
whether  the  letter  written  by  the  appellant  was 
a£tionable  or  not.  But  be  this  as  it  may,  a  demur- 
rer to  evidence  admits  the  utraoft  force  which  can 
be  given  to  that  evidence,  and  certainly  the  letter 
of  Mr .-^  Rofs  might  be  conftrued  into  a  flander  on 
the  title,  fmce  it  was  aftually  fo  confidered  by 
thofe  who  faw  it,  and  produced  doubts  concerning 
the  title,  which  otherwife  would  have  had  no  ex- 
iftence. 

The  adlion  being  maintainable,  and  an  injury 
pofitively  proved,    the  only  queftion  for  the  jury 
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If 

Httfsy         was,  the  amount  of  the  damages.     This  depended 
jy  on  ckcumltances  ful)y  and  properly  cognizable  by 

^^^        a  jwy,   and  in  iuch  cafe  a  court  fliould  not  lightly 
gtania  new  trial,  i  Bur.  609. 

Here  have  been  two  verdifls:  Ifthefirll  trial  was 
even  by  furprize,  the  fecond  was  no. ;  ihe  parties 
W*r«  fu  ly  prepared,  andha»i  a  f^ii  taaii.ig.  7  he 
witiAeis  whole  abfLnce  proilu  ed  «he  iujuu(^t';oTi  was 
pr^fent  at  thr  lail' trial,  and  thi;  daniag^s  are  dou- 
bUd,  This  would  lecm  to  do  aw«y  ai  y  objection 
.to.xli?  firlt. verdici,  aud  tncn  i\e  have  two  uncx-> 
ceptionable  verdicls  in  favor  of  Pines.  Under 
fuch  circumftances  a  new  trial  ought  net  co  be 
g^ant«4  on  fuch  a  Ci^ftificate  as  has  been  given. 
iThe  v€rdi<Sl  is  not  faid  to  be  again ik  evid&npe«  bu( 
fbat  the  weight  of  ttllimouy  was  in  favor  of  Rofs. 
Jurors  wei)(h  teftimojiy,  f  fjVecially  in  a^lions  which 
found  merely  in  damages^  but  it  does  not  ft  How  that 
a  fecond  new  trial  Ibould  be  granted.  Here  was 
teflimony  on  both  fides,  and,  in  the  opinion  of  the 
judges,  the  fcale  might  have  preponderated  but  a 
•very  Ik  le  in  favor  of  Rofs.  On  this  account  the 
verdiiSl  was  not  fatisfaiSlory  to  them.  But  if  in  an 
adlion  founding  merely  in  damages,  the  amount  of 
which  can  be  meafured  by  no  exa6l  flandard  and 
on  which  all  men  will  think  fomewhat  diff.  rently, 
BO  verdict  can  ftand  which  is  not  precifelV  fatisfac- 
tory  to  the  court,  juries  become  totally  uiclefs 
and  had  better  at  once  be  difpenfed  jvith*  It  is' 
transferring,  from  the  jury  to  the  court,  the  power 
of  affefling  damages.  For,  if  a  cqurt  will  ptrpetu* 
ally  grant  new  dials  until  a  completely  fatufi  ^ory 
vcrdidl  is  obtained,  the  effect  is  the  fame,  as  if  the 
court,  without  the  intervention  of  a  jury,  fhculd  de* 
cide  the  caufe  and  aflfefs  the  damages* 

Mr.  .Tayloji  alfo  contended  that  inftead  of  dtt 
mifling  the  bill,  the  Chancellor  ought  to  have  or- 
dered KoU  to  pay  the  amount  of  the  laft  verdi£U 
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The  Prefident  who  (Klivered  the  opinion  of  the 
court  faid,  it  is  ccrtaiuiy  proper  tndt  the  judges 
bijfore  whom  tJie  caufe  W4S  tried  fliould  c<irtify- 
their  op.ui  'O  of  the  verdia.  The  only  queftion  is 
•whether  on  fach  a  certificate  as  fhis,  the  court 
ought  to  grant  a  nevv  trial.  By  one  party  it  is 
contended  that  juries  ou«;ht  not  to  become  mere 
cyphers,  and  on  the  otiier,  that  it  would  be  ck* 
tremely  inconveaient  to  gtvc  the  court  no  control 
9vcr  their  verdicl.     This  is  true;  but  if  the  court  ^ 

niiy  continue  to  grant  new  trials  till  the  verdiiSk 
conforms  to  its  opinion,   juries  are  ufcl«fs.     The. 
court  is  therefore  of  opinion*  that^  on  fuch  a  certi*. 
£cate  as  this,    a  njw  trial  iiK)uld  not  be  granted.. 

With  re(]pe6l  to  the  demurrer,  the  court  thinks. 
the  principle  laid  down  in  the  decree  of  the  chan- 
cellor a  jull  one.     For  a  real  injury  compenfatioQ 
ought  to  be  made. 

With  refpedl  to  the  damages  the  cvxJence  does 
not  fliow  the  a:mount;  but  this  being  a  tort  the 
jury  was  not  bound  by  exa6i  calculation.  The  in- 
creafe  of  damages  in  the  fecond  verdict  might  be 
produced  by  fudden  paffioi%,  which  in  this  cafe  it 
was  proper  for  ihe  Chancellor  to  moderate,  and  to 
^ake  that  fum  which  two  juries  had  affirmed. 

The  decree  was  affirnned. 

The  Rev.  JOHN  BRACKExV, 

again/i 
The  Vifitors  of  Wm.  &  Mary  College. 

The  vintoTf 

WILLIAM  Ann  M  A  R  Y    in  the  fourth    of  VVm  &  Ma- 
year  of  their  reign,  granted  a  charier  of    ry    College 
incorporation  to  Francis  r^icliolion  and  others  for    ^?^^J'°^r'^  ^^ 
the  foundation  of  a  college  in  Virginia,  to  bear  their    ^clluols,  ^ni 
name*  put  donn  prj* 

itihudiips. 


A  vrit  oimandan us  will  not  lie  jn  the  cafe  of  a  private 
Xlceiiicf/Dary  foundations  if  thcic  be  a  vifitor. 


J 
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The  introduflory  part  of  the  charter  is  in  thcfe 
words :  ^^  For  as  much  as  our  well  beloved  ant] 
faithful  fubjefts  conftituing  the  General  AffcmWy 
of  our  colony  of  Virginia,  have  had  it  in  their 
minds,  and  have  propofed  to  themfelves,  to  the 
end  that  the  church  of  Virginia  may  be  furniihed 
with  a  feminary  of  minifters  of  the  gofpel,  and  thai 
the  youth  may  be  pioufly  educated  in  good  letters 
and  manners,  and  that  the  chriftian  faith  may  be 
propagated  among  the  weftern  Indians  to  the  glory 
of  Almighty  God,  to  make,  found  and  eftablifli,  a 
certain  place  of  univerfal  ftudy  or  perpetual  Col- 
lege of  divinity,  philolbphy/ languages,  and  other 
good  arts  and  fciences,  confiding  of  one  prefident, 
ux  mafters  or  profeflbrs,  and  an  hundred  fcholars, 
more  or  lefs,  according  to  the  ability  of  the  fa  id 
College  and  the  ftatutes  of  the  fame,  to  be  made, 
increafed,  diminiflied  or  changed  there  by  certain 
truftees  mominated  and  ele£led  by  the  General 
Aflcmbly  aforefaid,  to  wit:  Our  faithful  and  well 
beloved  Francis  Nicholfon  &c,  gentlemen,  or  the 
major  part  of  them,  or  of  the  longer  livers  of  them 
on  the  foulh  fide  oi  a  certain  river  8cc/' 

The  firft  feilion  of  the  charter  "  grants  that  the 
faid  Francis  Nicholfon  and  others,  or  a  major  part 
of  them,  or  of  the  longer  livers  of  them,  for  pro- 
moting the  ftudies  of  true  philofoply,  languages, 
and  other  good  arts  and  fciences  and  for  propagat* 
ing  the  puregofpel  of  chriftianity  only  mediator  to 
the  praife  and  honor  oP Almighty  God,  may  have 
power  to  ere£l,  found  and  eftabliih  a  certain  pU  ce 
of  univerfal  ftudy  or  perpetual  college,  for  divinity^ 
philofophy,  languages  and  other  good  arts  and  fci- 
ences, confifting  of  one  Prefident,  fix  nufters  or 
profeflbrs,  and  an  hundred  fcholars,  more  or  lefs^ 
graduates  and  non  graduates  as  above-faid,  accord- 
in?  to  the  ftatutes  and  orders  of  the  faid  College, 
to  De  made,  appointed  and  eftablilh'ed  upon  the 
place  by  the  faid  Francis  Nicholfon,  8tc.  or  the 
major  part  of  them,  to  continue  for  all  times  conw 
ing.'^ 


OF    THE    TEAR    1790. 


575 


The  fecond  fe6lion  enables  the  truftees  to  take        Bracken 
property  real  and  perfonal,   and  to  transfer  it  to  *''• 

the  Preiidcnt  and  mafters,    or  profcflbra  of  the  '    College. 
College.  ^ 

The  4th  fe6Won  gives  to  Francis  Nicholfon  and 
others,  and  their  fuccelTors,  or  the  major  part  of 
them,  power  to  eleft  and  nominate  other  fit  per- 
fons  into  the  places  of  the  mailers  or  profeffors  of 
the  faid  College;  and  that  after  the  death,  reiig- 
nation,  or  deprivation  of  the  fdid  Prefident  or  pro- 
feflfors,  or  any  of  them,  the  faid  Fran  is  Nichol- 
fon,  8cc.  and  their  fucceflbrs,  or  a  major  p^rt  of 
them,  (hall  have  power  to  put  in  and  fttbfticute  a 
fit  perfon  or  perfons,  from  time  to  time,  into  hit 
or  their  places  according  to  the  orders  and  flatutes 
of  the  faid  College  to  be  made,  enabled  and  eflab* 
lifhed  for  the  good  and  wholefome  government  of 
the  faid  College,  and  of  all  that  bear  office  or  refide 
therein  by  the  faid  Francis  Nicholfon,  &c,  or  their 
fucceflbrs  or  the  major  part  of  them. 

The  5th  8c  6th  makes  the  Prefident  and  maftefs 
or  profeflbrs  and  their  fucceflbrs  a  body  politic  and 
corporate^  with  power  to  fue  and  be  fued,  and  to 
take  property  of  every  fort. 

The  9th  feftion  conftitu^'es  the  faid  Francis  Ni- 
cholfon, &c.  and  their  fucceflbrs,  true,  fole  and 
undoubted  vifitors  and  governors  of  the  faid  Col- 
lege, for  ever;  with  full  andabfolute  liberty,  pow- 
er and  authority  of  makings  ena(^ti.ig  framing  and 
cfttblifliing fuch  and  fo  many  rules,  laws,  ftatuies, 
orders  anH  injunftions,  for  the  good  and  wholeforrt<5 

fovernment  of  the  faid  College,  as  by  t'^e  faid 
Vancis  Nicholfon,  &c.  and  their  luccefibrs  fliall, 
from  time  to  time,  according  to  their  variou*occa» 
fions  and  circumflances  feem  moU  fit  and  expcdU 
ent.  /Vll  which  rules,  laws,  ftatutes  fcc  injun^ic  ns 
ib  to  be  made  as  aforcfaid,  ^e  will  h^ve  lobe  ob. 
icrved  under  the  penalty  therein  contained ;  Pro- 
vided notwithftanding,  that  the  laid  rules,  &c.  be 
DO  way  contrary  to  our  prciogativt  royal,  nor  to 
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1..  icken  the  Uws  and  ftatutes  of  our  kingdom  of  England^ 

y^  or  our  colony  of  Virginia  aforefaid,    or  to  the  ca- 

V^^^  nous  and  conftitution  of  the  Church  of  England, 

•         ""  by  lawellablifhed. 

The  latth,  fee*  etiables  the  vifitors  to  cotivo- 
cate  and  hold  a  certain  court  on  convocation 
where  they  may  treaty  confer,  confult,  ^dvife  and 
decree,  concerning  ftatutes^  orders  and  injundlions 
for  ihe  faid  college. 

The  15th,  Sec.  Gives  to  the  trufteeg  a  reve- 
nue on  tobaccoes  exported,  to  be  transfered  by 
themr  to  the  Prefident  and  Mailers  or  profefTors. 

The  1 6th.  Sec.  Confers  on  the  truftees  the  office 
of  furveyor  general,  to  be  transftred  to  the  Prefi- 
dent and  mailers  or  profeflbrs. 

The  17th,  confers  a  large  quantity  of  land. 

The  x8th,  Sec.  Gives  the  Prefident  and  Mat 

tersf  and  their  fuccefTors  a  right  to  ele£l  a   mem« 

.  ber  to  reprefent  thcra  in  the  Afferably  of  Virginia. 

On  the  27th  day  of  Frebruary  in  the  2d  year  of 
the  reign  of  George  ad  (1728)  James  Blair  and 
Stephen  Fouace,  the  furviving  truAees  transfer 
the  College  property  to  the  Prefident  and  Maf- 
terS)^  or  profeflbrs  of  the  College. 

Sundry  ftatutes  were  ena£led,  which  are  ccrti* 
'  fied  under  the  ColTege  feal  and  completed  by  James- 

Blair  add  Sktephen  Eouace,  the  major  part  of  the 
furviving  trullees  on  the  a4th  day  of  Jane    1727. 

Ope  of  thefe  ftatutes,  having  recited  the  inten- 
tions of  the  founders  of  the  college,  proceeds  thus^ 
*'  For  carrying  on  thefe  noble  defigns,  let  there 
be  four  fchools  afligned  within  the  college  pfecin£is^ 
•  of  which  together  with  the  maftera  or  profeflbrs 
belonging  to  them  fome  dire^ona  mttft  be  given. 
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.  **  The  Grammar  School.  To  this  fchool  be- 
longs a  fchool  mafter,  and  if  the  number  of  fcho- 
lars  requires  it,  an  u(h^r.  The  fchool  mafter  is 
one  of  the  fix  maflers  of  whom,  with  the  Prefident 
and  Scholars, the  college  confii.*' 

i 

In  this  Grammar  School,  let  the  latin  and  greek 
tongues  be  w«;ll  taught. 

A  ftnute  concerning  the  ordinary  government 
of  the  college,  enacts,  that  it  (hall  be  in  the  Prefi-^ 
Bent  and  fix  mailers,  viz.  ,  the  two  t)rofe(rors  of 
divinity,  and  the  two  profeffors  of  philosophy,  and 
the  mafter  of  the  J^rammai-  fchool,  and  the  mafter 
of  the  Under  fchooU 

Thelaftftatute  contains  the  following  claufe.>— 
*'  For  as  much  as  the  yearly  income  of  the  college 
for  the  prefent,  is  fo  fmiill,  that  it  cannot  antwer 
M  the  abcfve  appointed  falartes  and  the  other  things 
ihat  there  will  be  occafion  to  expend.  Many  things 
arc  from  time  to  time  to  be  left  to  the  difcretion 
of  the  governors  of  the  college;  that  according  to 
the  circumftances  of  the  college  for  the  time  beings 
they  may  entirely  cut  oiffome  falaries,  particular- 
ly thofe  of  the  Hebrew  prof«flbr  and  the  urfher  of 
the  grammar  fchool;  and  for  a  time  may  Icffen  the 
falaries  of  fome  other  profeflbrs  and  mafters,  ia 
proportion  to  their  fervice  ind  refidence,  but  when 
the  college  revenues  incneafe  and  will  b^r it^  they 
are  all  to  be  fully  and  timely  paid.*' 

After  approving  and  confirming  the  for^goiiig' 
(bitnoea,  is  this  rtfer^tion?  ^^  Referving  not* 
whhftanding  the  power')^^^  by  the  charter  to  the 
vifiiOrs  and  governors  of  thefame college,  namely' 
thtt^proceediDg  regularly,  they  may  s&  ne^  fta- 
tutesy^r  may  even  zlnigt  theie,  as  ti^eir'S^ffirire- 
and  ckrcnmftaiices  may  frem  time  to  tittd  requiite^'! ' 
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BruktM^  .  The  Aflembly  of  Virginia  had pafled  t6U  gran* 

J^  ing  to  the  college  a  duty  on  hydes,  and  ikina  mnd 

^Co*iegc*^  £^j.^^  exported^*  and  on  fpirita  and  wine  imported 

•■      "  into  tbia  cottntry. 

The  ftatntea  for  the  govemnient  of  the  college 
and  all  the  proceedinga  of  tht  Viiitora  are  read  and 
Confirmed  at  a  fecond  meeting. 

At  a  meeting  of  the  Vifitort  on  the  3d  of  De- 
cember  17^9,  leave  was  given  t^  bring  in  a  ftatui9 
Ur  reforming  the  college. 

At  a  meeting  of  the  vlfitors  on  the  id  of  Sep* 
tember  i  jbZf  the  following  refolution  was  entered 
,hito; 

The  proceedings  oft  convocation  held  on  the  4th 
of  December  1779,  and  alfo  the  proceedings  of  ano- 
ther convocation  held  on  the  27th  of  March  1780, 
not  being  recorded)  which  circumftance  rendera  it 
Qticertain  whether  the  former  have  been  approved^ 
and  prevents  any  meafure  being  taken  on  the  lat* 
ttt:  Refolved,  that  the  rc6lor  be  defiredto  caufe 
the  clerk  of  this  convocation  to  draw  up  the  pro* 
ceedings  of  the  feveral  convocations  aforefaid,  at 
full  length,  in  ordet  that  they  may  be  laid  before 
the  meeting  of  the  next  meeting. 

At  a  meeting  on  the  iMt  of  March  1784,  the 
fallowing  refohithm  waa  adopted. 

Whereas  a  ftatnte  for  reforming  the  college  waa 
faffed  by  the  convocation  oh  the  3d  ot  December 
1779,  and  was  again  read  and  confirmed  en  the 
day  next  following,  which  ftatute  through  the  neg* 
leA  of  the  xkrk  was  not  reeorded,  and  the  ftatnte 
itfdf  harbeen  fince  l^^ft^  but  the  material  parae 
were  publiflled  in  the  gazette  at  the  time,  »reea^ 
bte.tD  die  fidlowing  cxtraftt  And  wbereaa  mch  g£ 
the  me'mbers  now  prefent  as  were  in  convocation 
et  the  time  of  paffing  the  faid  ftatute  do  perfedly 
Mmember  that  the  origii»l  was  ftrt£tty  ap-eable  %• 

N  A 
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the  faid  tranfcript^    Refolvied  therefore,  that  the  Eriu^Icca 

following,  viz.     **  At  a  convoeatiofi,  &€•     (here  rJui!^ 

follows  the  ftatute  at  publiflicd  at  the  time  of  its  .    *y ^  . 
paffage  in  the  garette)  be  nrow  recorded  as  a  juft 
extradl  from  the  ftatute  j^aflfed  on  the  faid  4th  of 
December  1770* 

>  ^<  In  that  ftatute  sire,  among  others^  the  fofllow- 
ing  claufes.  Let  there  be  therefore  fix  profeflnr- 
ihips,  theifirft  of  which  ihall  be  law  and  police ;  the 
ad  anatomy  and  medicine;  the  3d  natural  philofo* 
ply  and  mathematics;  the  4th  moral  philofoply,  of 
r.ature  and  of  nations  and  the  fine  arts;  the  ^th  the 
laws  modern  languages,  and  the  6;  for  Brafferton^** 

The  grammar  fchool  Qiall  be  difcontinued; 

:  Tho  this  is  termed  an  extra£l  from  the  ftatti^ 
an  the  refolutlon  of  March  1784  tis  in  itfform  ob«\ 
viouljy  a  complete  ftatute. 

At  a  meeting  of  the  vifitori  oh  th'fe'ift  of  April 
i^77,  Mr.  Bracten  was  appointed  gramn^ar  maf- 
ter  and  profbflpr  of  liumanlty.  He  was  rjsmov^d 
by  the  ftatute  of  the  4th  of  December  1779,  and^ 
in  Oflobcr  1787,  a  rule  was  made  in  thfe  General 
Court  on  the  governor^  or  vJfitors  of  the  Collegfe^ 
to  fliow  caufe  on  the  third  Saturday  of  the  folio  w- 
tfig  term,  why  a  wfit  bt  mandafHus  ftiould  not  be 
Awarded,  to  caufe  them  to  reftore  Mr.  Bracken  to 
his  place  and  office  of  grammar  mailer  aind  ptofef* 
tbx  of  humanity. 

Counfel  having  teen  heard,  the  cafe  was  adjourn* 
ed,  on  account  of  dimculty,  to  this  court« 

MARSiiAit,  for  the  Colicge.     Contended, 

ift.  That  a  mmndamus  Was  not  grantabte  in  fu<h 
%  cafe  as  this :     And, 

2dly,  If  the  court  could  take  jurifdi£lion,  ftilT  « 
itidndanui  ought  not  to  be  granted,  t>^caufe  thoi 
Vifitors  or  gfovernors  had  not  exceeded  the  powe*! 
fpKtL  cbeai  by  the  thJtrter, 
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The  court  ha¥e  no  juriidiflioa  of  the  fubjefl  in 
the  form  the  cafe  now  wears,  becaufe  this  is  a 
sneer  eleeraofy nary  inftittttion,  wi  h  vifitors  ap- 
pointed for  iti  government  and  dircAioo.  i  zk 
X^m.  8«  Comi.  143-  1  Blaci,  rep.  t2.  Sir  T. 
yones  175.  Hard.  218.  Andrtvts  174,  mid  1  Bi* 
Rep.  24.  [Mr.  Marfhall  was  here  ftopped,  and 
the  poGtion  that  a  mandamus  will  not  lie  in  the 
cafit  of  •  private  eleeraofynary  inftitution  where 
i»ifitors  were  appointed,  was  admitted  to  be  Uw.J 

This  is  an  eleemofynarv  inftitution.  It  comes 
completely  within  the  deUription  of  chief  juftke 
Holt  in  the  cafe  of  Philips  vs  Bury  i  Ld.  lisym. 
8.  It  is  founded  on  charity.  That  the  donations 
proceeded  from  the  King  and  from  the  government 
n  perfeAIy  immaterial  as  vifitors  are  appointed. 
Colleges  are  confidercd  as  meer  eleemofynary  io- 
ftittttions,  as  entirely  as  hofpitals,  Cami.  268 • 

But  if  the  cotirt  have  jurifdi£iion,  it  ought  not 
to  iflue  a  mandamuiy  becaMfe  the  vifitors  have  not 
exceeded  the  powers  given  them  in  the  charter. 

The  charter  eftablifhes  one  Prefideat  snd  fix 
mafters  or  profeflbrs  for  divinity,  philofophy,  Ian* 
guages  and  other  good  aru*  It  is  not  neceffary^ 
under  the  charter,  that  a  grammar  mafter  fliui^ 
form  a  part  of  the  fyfiem.  The  prof«ffor  of  mo- 
dern languages  fatisfies  its  requifitions.  The  vi- 
fitors  or  governors  have  power  to  male  fuch  Uw» 
for  the  government  of  the  college,  from  time  to 
time,  according  to  their  various  occasion  and  cir* 
cumstancesy  as  to  them  &ould  feem  moft  fit  and  ex- 
pedienu  The  reftraining  claufe  anneited,  ierve« 
to  (hew  the  extent  of  the  grant.  ^<  Provided  that 
the  faid  laws  &c.  be  no  way  contrary  to  ovr  pre. 
rogative  royal,  Sc^."  Their  power  of  kgtilacsaa' 
then  extended  to  the  modification  of  the  ichoole 
in  any  manner  they  fhould  deem  proper,  provided 
they  did  not  depart  from  the  great  outlines  mark- 
ed in  the  charter ;  which  are  divinity,  phUoibphy^ 
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atid  the  languages.  It  was  proper  that  this  difcre* 
tion  fhould  be  given  to  the  vifitors,  becaufe  a  par- 
ticular  branch  of  fcience,  which,  at  one  period  of 
time  would  be  deemed  all  important,  might  at 
another  be  thought  not  worth  acquiring.  In  in« 
Aitutions  therefore,  which  are  to  be  durable,  only 
great  leading  and  general  principles  ought  to  b« 
immutable. 

If  then  the  vifitors  have  only  legiflaced  oa  a  fulw 
jed  upoa  which  they  had  a  right  t^  legiftate,  it 
is  not  for  this  court  to  enquire,  whether  they  have 
legiflated  wifely,  or  not,  and^  if  the  change 
ihould  even  be  confidered  as  not  being  for  the 
better,  ftill  it  is  a  change;  ftill  the  grammar 
fchool  is  lawfully  put  down ;  and  there  can  be  no 
mandafnui  to  reftore  a  man  to  an  office;  which  no 
longer  exldi;.  One  of  the  ftatutes,  enabled  by  the 
truilees  themfelves,  authorifes  the  vifitors  to 
change  even  thofc  very  ftatutesi  one  of  which 
creates  the  grammar  fchool. 

John  Taylou  contra.  The  merhs  of  the  cafe 
arife  out  of  the  charter  of  William  and  Mary  Col- 
lege; and  I  Ihall  endeavour  to  prove,  ift  that  the 
college  is  a  corporation  for  purpofes  of  further  go- 
vernment. 2d,  That  the  vifitorial  power  is  defin- 
ed and  limited  by,  and  fubordinatc  to,  the  char- 
ter, transfer,  and  original  ftatutes.  3d,  That 
this  vifitorial  a£l  exceeded  their  power. 

I.  The  charter  is  the  magnet,  from  whence 
every  part  of  this  bufinefs  muit  take  its  dire6lion. 
It  is  the  conftitution  of  the  college,  and,  like  all 
other  conftitutions,  ought  to  be  preferved  invio* 
late.  In  this  inftance  it  muft  be  preferved  invio- 
late for  the  benefit  of  all  parties,  becaufe  its  de- 
ftruSion  will  uke  from  both  fides  the  fubjeft  of 
cotttroverfy,  A  nation  may  violate  its  conftituti- 
on, and  ereft  another;  but  a  fubordinate  body  po» 
Utic  can  do  no  fuch  thing.    Thefe  have  narticulav 
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Bfacken*  members  pofliifled  of  rights,  in  the  enjoyment  of 
*w  t  Hvhich  every  member  is  prote6led,  in  every  kind  ot 
°^Ifl*  government.  What  fuch  rights  are,  in  this  cjfe, 
*  is  to  be  learnt  from  the  charter*  This  charter  is 
addrefled  to  Francis  ]Sicholfon  and  ieventeen  o- 
ther  perfons.  jt  ftates  its  intention  to  be,  ^^  to 
make,  found  and  eftablifh,  a  certain  place  of  uni« 
verfal  ftudy,  or  perpetual  college  of  divinity j  phi- 
lofophy,  and  other  arts  and  fciences,  conliiling  o{ 
a  prefident;  fix  masters  or  profefiors,  &c.*'  Whc» 
\re  go  into  the^  charter  we  (hall  |ind  it  drawn 
wiih  peculiar  care,  and  worded  with  the  mod 
exa6i  precifion ; '  we  (liall  find,  that  it  fixes 
fome  things  unalteraHy  i  that  it  delegates  the  fix* 
ing  of  other  things,  tq^the  faid  ^icholfon  and  o* 
thers,  or  the /i/rv/v«r,  excluding  fucce (Tors :  And 
that  it  delegates  a  power  of  forming  regulations 
from  time  to  time,  as  to  things  not  abfolutely  de- 
termined, to  the  (aid  Nicholipn  and  othersj  and 
their  successors. 

II.  From  thefe  materials  I  am  toprore  that  the  vi« 
fitorial  power  is  defined  and  limited  by,  and  fubor- 
dinate  to,  the  charter,  transfer,  and  original  fta« 
tutes:  And  it  muft  be  fo,  if  there  is  any  thing 
fundamental  in  the '  college  conftitution.  This 
charter  ere^led  three  branches  of  government,  for 
the  body  politic  and  corporate,  '  to  which  it  gavo 
exigence,  who(e  rights  were  Separate  anddiftind, 
and  in  muft  inftances  independent  of  each  other; 
ift,  'i'hetruftees.  Id*  The  V;fitors  and  govemorsi 
3d,  The  prefident  and  mafters.  Thefe  three  ef« 
tates  are  in  fa£b  created  by  the  fame  inftrnment; 
for  altho  the  maft^ts  were  not  nominated  in  it,  yet 
the  trudees  could  have  been  compelled  in  cbainco* 
ry,  by  a  procefs  in  thenameof  the  attorney  gene* 
ral,  to  have  proceeded  to  a  nomination*  In  thb^ 
as  in  all  other  things  relating  to  their  tnift,  they 
had  a  bare  and  naked  power,  which  thsy  were  <^ 
liged  to  purfue  ftri£lly,'  and  fo  foon  as  they  had  ex* 
ecuted  it.  the  maflrera  were  erected  into  a  body  po- 
litic and  corporate^  ind  derived  their  rights  fron^ 
the  charter  itfelf,  and  not  from  the  truftees:  The 
fharter  t|ien  creates  three  collateral  |>rancfaesj 
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j^nd  to  fuppofe  that  ojne  prt^tjate  of  a  political  re* 
^lation,  haf  a  right  to  deftroy  another  creature 
of  the  fame  policical  regulation,  is  a  doctrine  dia* 
metrically  oppofitc  to  r}>e  f^adaraental  maxims  of 
p^r  prefent  and  former  goveroimf  at*  A  houfe  of 
commons  or  a  houfe  of  delegates,  may  impeach  a 
nember  of  their  own,  or  other  orders,  as  a  mader 
might  be  tried  and  deprived  bef#ry#  ^3^  order  cf 
.viiitors,  but  the  order  of  vifitors  ar^  Aatciore  intii* 
tied  to  annihilate  the  order  of  ma0|rrs«  becaufe 
they  can  try  a  member  of  that  order^  J)y  yjrtue  of 
their  fpecial  vifitorial  powers,  than  the  hof^fe  of 
lords  could  aboliOi  the  houfe  of  common^,  beAgple 
jthey  can  try  a  member  of  that  order,  in  v^rM^  g{ 
f  he  powers  annexed  to  tkeir  own  order* 

The  vidtors,  ^s  to  the  nomination oF the  mafters^ 
Xb  as  to  keep  up  the  (ucceflipn  of  that  body  politic 
and  corporate,  were  alfo  truftees,  and  might  have 
heeti  ^compelled,  e^hf;r  by  mand?mus,  pr  in  chan* 
icery,  to  proceed  to  fuch  nominations*  Otherwifii 
it  would  be  in  jtheir  power  to  d.eftroy  this  incorpo^ 
rated  fociety  at  any  time,  ahho  all  the  powers  in* 
fruft^d  ro  diem,  were  intended  to  fapporjt  it— - 
Whence  do  the  vilitpr^  derive  any  authority  to  a6J 
It  all  in  that  charafter?  From  the  charter.  If 
therefore  th^lr  a^s  are  hot  warranted  by  that  char- 
ter, they  are  yoi4)  becaufe  they  can  derive  their 
obligation  from  no  other  fource.  This  obfervati* 
on  is  coDcIuQv^:  As  th^  vifitors  couid  not  create, 
neither  could  they  annihilate.  In  the  creation, 
t}ie  crown  )ife4  the  medium  oi  truftees.  It  was 
neceffary  jhat  the  work  of  the  truftees  flbould  be 
completed,,  before  the  vifitors  coulJ  a6l  at  all.— f- 
'i}>e  very  t^rm  visitors  implies  fo  much  ;  ■■ 
Something  was  to  be  vif(te4>  This  fom^thing  was 
the  College  eftablifliment,  as  fixed  by  the  charter 
^nd  the  truftees.  It  >vas  to  be  vifited,  for  the  pur* 
poie  of  fupporting  it,  according  to.  the  laws  of  the 
founder,  not  fqr  the  purpofe  of  fubv^rting  thofe^ 
^virs.  I  am  therefore  clear  that  the  vifitorial  au^ 
l^rity  d^fivini;  its  es^^lei^ce  from,    is  liiuitt^ 
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Bracken,      by,  and  fubordinate  to,  the  charter,  tranifer,  in^ 
^  ^'    '       original  (latutes. 

•^  *        III;  Th*  next  queftlon  is,  whether  the  vlfitorial 

aft  of  1779  exceeds  their  powers  as  limited  by  the 
charter? 

Every  word  of  this  inftrument  proves,  that  it 
was  intended  to  be,  as  if  valid  it  would  be,  an  ut- 
ter and  entire  abolition  and  abrogation  of  the  cbl- 
lege  conftitution. 

The  preamble  gives  the  reafons  for  granting  this 
new  charter;  one  of  which*  '*  that  the  rarer  parts 
of  fcience  are  more  immediately  fubordiiiate  to  the 
leading  objedls  of  fociety/*  the  original  founders 
of  the  college*feem  not  to  have  had  in  contempla^ 
tion» 

This  new  inftrument,  does  either  expreiJly,  or 
virtually,  repeal  the  old  charter  or  conftitution  o£ 
the  college,  in  a  variety  of  inltances. 

I.  The  old  charter  has  the  fupport  of  Religion 
for  an  objeft* — The  modern  one  deferts  it. 

a.  The  old  conftitution  appoints  a  profeflbr  of 
religion. — The  modern  one  exchanges  it  for  th« 
*' rarer  parts  of  fcience  as  more  immediately  fu- 
bordinate to  the  leading  objefls  of  fodety,** 

3d.  The  old  charter  eftablifhed  a  grammar  fchogl 
to  teach  the  ancient  languages. 

The  modern  one  barters  thefe  for  the  modem 
languages  and  the  fine  arts.  -   ■ 

4th.  Under  the  old  charter,  the  mafters  held 
large  eftates,  a  right  of  reprefentation  in  the  leg^f* 
Isture,  fixed  falaries,  and  were  a  body  corporate: 
tior  could  any  individual  lofe  thefe  rights,  except 
by  *^  death,  refignation,  or  deprivation,**    *  J 
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Sy  iht  new,  he  holds  them  at  the  will  and  plct- 
fiireof  the  vifitors,  and  may  be  difmiffcd  without  ^* 

any  reafon  whatfoever.  GoiUgt. 

5.  By  the  old  charter,  the  college,  at  then  ei« 
tabiifhed  or  ere£led,  was  to  fuhiiil  fpr  ever* 

By  the  new  one,  its  cxiftence  is.  determined, 
and  if  in  the  revolution  of  things,  the  vifitors 
^ould  incline  to  tre£l  it  into  a  Turkiih  roofque^ 
)icre  is  a  precedent  for  it. 

6.  By  the  old  conf^itution,  the  tnifteet  only  bad 
power  to  eredt  fchools,    or  appoint  profeflbdQiipt* 

Under  the  new  one,  the  vifitors  assume  this  pow* 
er,  and  ezercife  it. 

The  truftees,  under  the  old  charter,  convey  to 
profeiTors  of  theology  and  the  roafter  of  the  graoi- 
mar  fchool,  who  then,  under  the  eb^rter^  are  to 
)ioId  to  then^  and  their  fuccefibrs. 

The  new  regulatbn  breaks  this  fttccefiion* 

The  college  eftates  were  vefted^in  certain  pr»- 
leflbrs. 

Where  are  they  now  ? 

This  ad,  then,  of  the  vifitors,  in  1779,  Wng 
fubverfive  of  the  charter,  is  a  nullity ;  and,  of 
coutfe,  cannot  deprive  the  plaintliF  of  his  rights 
iinder  the  charter* 

The  vifitors  have  undertaken  to  do,  what  the 
cnrigiAal  truftees  could  not  tSt&.  They  bad  the 
power  of  nominating  the  firft  mafters,  as  the  vifi» 
tors  have  the  power  of  nominating  to  vacancies* 
^he  term  nomination,  which  is  ufcd,  proves  that 
this  was  a  truft  when  nominated,  the  <  mafter  be* 
came  a  member  of  the  body  corporate^  not  in  vir- 
tiie  of  the  nomination,  but  under  the  charter.    He 
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held  his  freehold  not  from  the  yjfitori ,   b^t  tfa4tfr 
the  charteir. 

When  a  nomination  was  made^  either  by  the 
truftee^s  or  vititors,  they  could  not  reTcind  this 
nomination ;  becaafe,  haYing  executed  a  power^ 
the  obje6l  of  that  power  was  completely  tffe^led. 
The  truftees  had  airo  a  power  of  receiving  doca* 
tions,  and  conveying  xhem  to  the  jnafiers.  llie|r 
executed  this  power,  and  made  the  conveyance. 
Could  they  have  refcindedit,  and  revoked  the 
execution  of  this  power?  and  if  the  execution  of 
'one  power  is  irrevocable,  what  differs  the  exeuitv- 
•on  of  another  jpower  from  it  i 

*  I  have  faid,  that  the  mafter,  once  nominated| 
is  in  under  the  charter;  and  the  nature  of  h.s  office^ 
ihews  that  he  is  in  of  an  eitate  fer  life,  ift«  Becaufe 
his  office  has  fomewhat  the  complexion  of  a  judici- 
al one.  ad,  Becaufe  he  ele6ls  a  reprefentative 
to  the  Oeneral  AflTembly.  3d,  Becaufe  he  is  a 
member  of  a  corporation,  which  is  to  be  perpctur 
ai.  4th,  Becaufe  this  corno'^ation  is  to  be  kept 
up  oy  fucceilion;  and  the  lucceflion  is  not  to  tak^ 
place  except  in  cafe  of  death,  refignation  or  depri- 
'Mtion.  5th,  -Becaoie  deprivation  is  a  technical 
term :  In  all  law  gloflaries  it  is  explained  to  bc^ 
the  r^fult  of  fpme  delinquency,  or  good  caufe,  at 
ter  previous  fummops  and  trial;  Without  which, 
deprivation  cannot  take  plac^.  Thus,  not  only 
from  the  nature  of  the  office,  but  from  the  ezpre^ 
wo]*ds  of  the  charter,  it  is  an  office  during  good 
behaviour.  6th,  Becaufe  he  is  feif(?4  jpiotly  witb 
the  other  matters,  of  extenfive  freehold  eftates^ 
which  are  eftates  for  life*  7th»  becaufe  the  maf- 
ters  are  as  a  corporation  invefted  with  th»<bfic^ 
of  furveyor  general,  which  is  an  office  held  for  lifca 
Kor  are  the  vifitors  at  liberty  to  garble  the  joia^ 
pofleiCon  of  that  important  office,  or  change  the 
members,  without  any  caufe,  or  any  delinquency^ 

•  The  very  right  of  voting,  fliews  that  it  is  mi^ 
office  for  life }  not  to  be  1q(1>  except  by  tl^^  paurt^M 
own  a£lt 
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The  vifitorf  fecm  wholly  to  have  milUken  their 
Dffice.  Thcv  fcem  to  have  confidcrcd  them* 
i^lves  as  the  incorporated  foclety;  and  the  Prcfi* 
jdcnt  and  mailers  as  an  appendage  depending  upon 
tliem:  Whereas  the  Prefident  jitid  mafters  forni 
the  body  })olitic,  for  the  government  of  which, 
not  for  its  anoihilationy  the  vifitors  are  to  form 
rules.  ' ' 

If  it  were  otherwife,  the  body  politic,  confifting  , 
of  the  Prefident  and  matters,  were  under  a  govern- 
nient  as  completely  tyrannical,  as  human  cunning  ^ 
could  have  formed;  in  which,  not  even  a  fcam  tri-  ^ 
al,  not  even  a  deteftable  quo  noarrantOy  was  necef- 
ftry  to  rob  the  whole  body  of  its  rights  and  privi- 
leges.    The  Jiatoi  the  vifitors — **  Let  the  grara- 
inar  fchool  be  difcohtinued^*'  Let  all  the  fchools  be 
difcontinued;  Let  the  grammar  mailer  be  difmiiTed; 
X^et  all  the  raafters  be  difmifTed;  Let  there  be  light 
and  there  was  light:"  The  >f/z^  of  the  vifitors,  in  a 
moment,  in  the  twinkling  of  atl  eye,  was  to  deprive 
tiie  who)e  body^  politic,  not  only  of  their  political 
exiilence,    but  perhaps  of  their  natural  exiftence^ 
by  reducing  them  to  a  ftate  of  beggary. 

But  the  Prefident  and  mailers  were  a  lay  torpo* 
ration,  having  rights,  privileges  and  emoluments^ 
of  which  tkey  could  not  be  deprived;  atleaft|  with^ 
ojit  fomc  form  of  trial* 

There  is  one  argument  to  (how  the  nature  of  th^ 
powers  pofleifed  by  tl>f  vifitorsi  which  is  very 
clear.  ..     <      .  -  ,  f 

By  the  conftitution  of  the  college,  the  vlfitore 
lycre  to  make  ftatutes  for  the  government  of' the 
cpllege;  not  for  its  ereftlon  or  abolition:  But  thefe 
ilatutes  were  to  be  obferved  under  certain  penaU 
ties*  Statutes  to  be  enforced  by  penalties'^  were 
the  fpecies  of  rules,  which  alone  the  vifitors  are 
empowered  to  ena6l«    N  ow  iundamental  cooftitu* 
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Bracken,       tional  laws,  are  never  enforced  by  penalties;  th« 
^  ''J'^'  fubordinate  rufjes  for  good  order  and  government 

t  -!^''     often  ar<5. 

The  conftitution  of  Virginia  bas  faid,  **  Let 
there  be  three  branches  of  government,  legiflative, 
executive  and  judiciary:'*  But  this  rule  is  not 
enforced  by  a  penalty,  becaufe  it  is  fundamental; 
and  therefpre  t  penalty  cannot  be  infli6led  for  its 
breach,  as  having  no  individual  to  operate  upon. 
The  fubordinate  rules  for  good  government  call  in 
the  aid  of  penalties,  Treafon  (hall  be  puni(hed 
by  death,  and  miibehaviour  before  this  court  by 
fine.  In  like  manner,  the  conftitution  of  the  col- 
lege has  faid,  **  let  there  be  a  grammar  fchool;  let 
there  be  vifitors  ;  and  let  there  be  a  profeffor  of 
religion/*  Thefe  ruics,  being  alfo  fundamental, 
are  not  enforced  by  penalties;  but  the  vifitors  might 
have  enabled,  that  a  grammar  matter  fliould  not  be 
guilty  of  inebriation,  under  the  penalty  of  ^  5i 
or  that  the  profeffor  of  Religion,  Ihould  not  be 
guiliy  of  profanenefs,  under  the  penalty  of  fiv^  (hil- 
lings; and  this  would  have  been  within  their  pro* 
yince. 

Now  the  rules  of  December  1779,  are  funda* 
mental  in  their  nature,  being  laws  of  annihilation 
or  of  eftablifhment.  Thefe  are  therefore  not  cd- 
forced  by  penalties ;  and  being  fundamental,  an4 
not  needing  penaUiesy  are  not  fuch  as  the  consti- 
tution of  the  college  enables  the  vifitors  to  ena6t. 
In  aiifwer  to  this^  it  may  be  argued,  that  the  vifi^ 
tors  are  empowered  by  the  original  (latutes,  to 
make  ftatutes  of  the  fame  kind,  becaufe  they  could 
alter  them  without  the  confent  of  the  Chancellor^ 
a,n  effential  not  attended  to  in  the  a6l  of  December 
1779,  and  that  thefe  ftatutes  are  not  enforced  by 
penalties. 

AUho  fiindamental  laws  are  never  enforced  by 
penalties,  it  does  not  follow,  that  all  fubordinat* 
rules  {hould  be.    The  rules  of  defcent^  and  difiri- 
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tuition  are  fubordinate  rules,  yet  they  arc  not  eri- 
forced  by  penalties.  Thefe  original  ftatutes  are 
not  fundamental:  They  are  fubordinate.  The 
fchools  and  profelTorfhips  were  fundamental ;  and 
had  been  previoufly  eftablifhed.  Thefe  ftatutea 
arc  rules  of  government,  not  of  eftablrOiment.-^ 
Inftance  the  grammar  (chool.  Mr*  Camm  was  re* 
ftoredin  England;  which  proves  that  the  vifitors 
may  exceed  their  powers. 

As  to  the  merits,  I  will  conclude  with  this  ob- 
fervation.  That  the  vifitors  can  only  nominate  to 
profeflbrfilips^  in  cafe  of  vacancy  ;  and  that  this 
vacancy  muft  be  by  death,  relignation,  or  depri- 
vation. Now  Mr.  Bracken  is  neither  dead;  nor 
has  he  refigned  ;  nor  has  he  been  deprived:  For 
the  laft  term  involves.a  perfonal  fummon?,  or  triaU 

If  it  did  not,  if  this  was  not  the  meaning  of  the 
term  deprivation,  yet  this  proceeding  has  only 
faid  that  the  grammar  fchool  fhali  be  difcon- 
tinued*  Now  a  deprivation,  by  implication,  of  an 
ofiicc  for  life,  a  freehold,  and  axanfiderablcfalary, 
vrould  be  a  phenomerton  in  law. 

For  thefe  rcafons,  I  conclude  that  this  vifitorial 
aft  of  1779,  fo  far  from  being  warranted  by,  ia 
fi^bverfive  of,  the  college  charter,  and  that  it  ex- 
ceeds any  vifitorial  power. 

The  a^lof  1779,  therefore,  being  v')id,  nothing 
cxifts  to  deprive  Mr.  Bracken  of  his  falary  or  his 
office. 

The  a6l  is  void  for  other  reafons.  There  was 
"mot  a  fufficient  »umb<£r  of  rr^em^rs  to  fof  m  a  con- 
vocation. Upon  every  principle  of  natural  jurtk^ 
iVlr.  Bractcen  ought  to  have  had  notice  that  he 
might  have  defended  himfelf.  I'hey  hav«  deprive 
cdr  him  .of  his  office  without*  hearing  him.  This 
-alone  would  invalidate  thea6l.  Strange  557.  It 
ought  to  appear  that  every  mfertiber  oi  the  college 
ffenate  waf  itunmoned  2  SfT.  105  f.    But  it  is  con- 
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irackem*       tended  that,  however  improper  the  condufl  of  rive. 
^f*  vi&tori  may  have  been,  a  mandamus  cznnotht  r«- 

/^_^^;  forted  to  becaufc  this  is  a  mcer  private  eleemofv- 
nary  inftitiition,"  by  no  means  concerning  the  pub- 
lic, and  vifitors  are  appointed  for  its  gov«rnment 

If  this  be  fuch  an  rnftitution  as  thofe,  concernii^ 
which  the  cafes  have  been  cited,  the  law  would  b« 
admitted,  but  it  is  not  fuch  an  inftitution. 

In  this  the  public  is  very  materially  concerne4« 
Large  landed  eftates  are  vefied  in  the  orofeflbri, 
who  have  a  freehold  int^eft  in  thoTe.  eftates.^  It 
would  be  ftrange  indeed  if  they  could  be  deprived 
of  them  by  the  meer  will  of  the  vifitors,  and  could 
have  no  relief  in  this  court- 

The  adls  of  Affembly,  whic;h  givg  ft  revenue  to 
the  college  arifing  from  certain  duties,  convert  u 
into  an  obje£l  of  public  ooncerm 

It  is,  in  many  refpeAs  in  its  origin,  a  corpora* 
ilon  for  public  government,  and  whofe  proceeding 
niuft  therefore  be  fubje£t'  to  the  control  of  thii 
court* 

It  has  a  rfght  to  a  member  ot  Afembly.  This 
IS  a  political  privijfege  which  concerns  the  nation 
at  large,  and  partakes  nothing  of  tW  qualities  of  a 
private  charity.  The  mafters  have  a  right  to  vote 
for  this  membrr.  Can  they  be  deprived  of  thi^t 
vote,  and  yet  this  court  have  no  fupetlntendance 
over  the  fubjeA? 

They  have  the  office  of  tl^  furvtfyor  gei^eral;  antf 
having  that  office,  appoint  all  the  furveyors  to  the 
different  counties  throufghow^  Vii^init-  This  is 
an  office  which  nearly  concerns  the  public,  and 
gives  to  the  college  completely  a  public  thara)6ler  J 

In  the  cafes  too  which  have  been  cited,  therd 
ivere  vifitors  with  general  powers  i  htre  ike  pow- 
ers of  the  vifitors  are  limited* 
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Marshall  in  reply.  It  was  (howQ,  in  open* 
ing  the  cauic,  that  th^s  court  can  ha>re  no  jurif- 
didion  in  a  cafe  of  a  private  cieemofynary  inllitu* 
tion  where  vifitors  wiih  general  powers  are  ap- 
pointed. The  authorities  in  fupport  of  this  poli- 
tion  were  too  numerous  to  he  oppofed*  But  the 
counfel  for  Mr.  Bracken  m  fiiU, 

I  ft.  That  this  is  a  public,  not  a  private  inftitu- 
tion, 

adly,  That  the  vifitors  have  limited   powert. 

3dly,  That,  in  putting  down  the  grammar  fchool,    . 
they  have  exceeded  thofe  powers. 

I  (hall  anfwer  thefe  in  their  order;     And, 

L    This  is  a  private,  not  a  public  inftitution. 

In  the  cafe  of  Philips  and  Bury  reported  by 
Lord  Raym0nd^  and  Comberbacb^  Lord  Holt  fays, 
**  There  are  two  forts  of  corporations  aggregate, 
ift,  For  public  government,  2d,  For  private  cha- 
rity.    That  for  public  government,  as  Mayor  and 
citizens  Sec,    is  iubjedl  to  the  common  law ;    of 
such  there  is  neitbcr  founder  or  visitor^  nor  pa* 
trony  In  the  cafe  before  the  court  there  is  a  foun- 
der and  there  are  vilicors.    It  bears  no  refemblance 
to  a  corporation  of  a  mayor  and  citizens,  which  is 
the  cafe  of  a  paSJic  corporation  put  by  lord  Holt. 
According  both  to  the  affinnative  and  negative 
parts  of  the  deicripiion,    this  is  a  private  and  not 
a  public  inftitu.iion.     The  perfons  who  compofe  it 
have  no  original  property  of  their  own,  but  it  be-, 
longs  to  the  corporation;     Its  funds  are  meer  rha*, 
ritable  donations.  It  is  then  completely  eleemofy- 
Hary.     In  many  of  the  cafes,  colleges  artdhofpitals 
are  claffcd  together  as  private  deemofyrtary  cor- 
por^ittons,    fubjeft  to    the  will   of  the   founder. 
Tljijrc  ^uld  Ifeem  to  be  no  printiiple  on  which  this 
college  fhould  be  placed  fn  a  different  clafs  cfi^or*^ 
porations  from  all  other  colleges.     I  will  examine* 
the  points-  of  difference  Inade  by  the  counfel  for"" 
Mr.  Srti^len.    It  hat  been  ui^d  that  the  profeP 
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Brackcttf       fors  have  eftatcs  at  profeffors,  of  which,  upon  ge^] 
^1*  lieral  aifd  correft  principlcsr  of  lat^,    they  ought 

%^^^^'       not  to  be  deprived,  without  a  right  to  refort  to  thi^' 
court. 

But  thefe  eftates  ate  the  gift  of  the  founder. 
They  are  his  voluntary  gift.  To  thb  gift  he  may 
annex  fuch  conditions  as  his  own  will  or  caprice  may 
didlate.  Every  individual,  to  whom  it  is  offered,  may 
acceptor  reje£l  it;  but  if  he  accepts,  he  accepts  ;t 
fubjedl  to  the  conditions  annexed  by  the  donor.  He 
mull  take  the  gift  cum  onerc.  .The  condition  annex"- 
ed  in  private  corporations  is,  that  the  will  of  the 
vifitor  is  decifive;  and,  as  lord  Holt  fays,  ^t  if  the 
founder  direfts  no  appeal,  no  appeal  lycth."  That 
the  mafters  have  eftatcs,  as  mafters,  cannot  con- 
Vert  this  into  a  public  corporation}  for  all  mafter* 
mud  have  falaries  as  maflers;  in  all  charitable  i^- 
ftitutions  fomething  is  given,  which  the  profeflbrs/ 
if  there  be  any,  receive  as  profeffors;  and  il  thia^ 
was  the  criterion  of  a  public  inflltution,  there  could 
be  none  private  in  their  nature.  But  that  thia 
is  not  the  criterion,  I  again  refer  to  the  cafes  WhichT 
have  been  cited. 

But  the  a6ls  of  Affembly  giving  certain  duties  to^ 
the  college  ar^  relied  on,  as  giving  the  government 
a  right,  by  its  courts,  to  fiipei'vife  the  difpoiitioa 
of  thofe  revenues. 

The  college  waj  founded  by  William  &  Mary. 
Since  its  foundation,  the  bounty  of  Virginia  haa: 
been  added  to  that  of  the  original  founder.  It  is 
an  eftablifhed  principle,  that  all  annexed  fcmuda- 
tions  follow,  and  are  governed  by  the  rulea  of  the 
old  foundation  %o  which  they  are  annexedLi«— i^ 
Blaci.  rep.  77,  87.  The  ^ift  of  any  iadivulual 
then,  to  a  chartered  corporation,  i;  fubje^  to  the 
laws  which  control  the  original  donation.  That, 
this  gift  .was  made  by  the  public  dce^  not  alter  the 
cafe^becaufe  it  is  decided^  that  coU^f  of.Tojc^ 
foundation  are  not  different  from  thofe  of  private 
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foundation.  Where  the  king  has  appointed  vifitorf       Bncken. 
their  power  is  precifely  the  fame  as  where  a  pri*  w» 

vate  founder  has  appointed  them.  Ufconfequence,  CoUegr* 
a  donation  to  an  old  foundation,  tho  made  by  the  ^^"v^^ 
public5  is  as  fubjefl  to  the  fundamental  law  of  the 
corporation,  as  the  donation  of  an  individual  would 
be.  fiut  the  charter  it  is  faid  gives  to  the  corpo* 
ration  a  reprefenrative  in  the  General  Affembly, 
and  the  office  of  furveyor  general :  Which  are 
fubje£ls  of  public  concern,  and  would  jufUfy  th# 
interference  of  the  courts  of  law* 

It  is  true  that  theft  ^re  fubjeAs  of  public  con«  ^ 

cerh;   but  it  does   not  follow,    that  they  totally 
change  the  chara£^er   of  the  corporation. 

Their  power  to  eled  a  member  was  tikken  from 
them  by  the  prefent  conftitution  of  Virginia,  which 
"was  before  the  abolition  of  the  grammar  Cchoak 

The  office  of  furveyor  general  is  an  emolument 

f^iven  by  the  founder.  Admitting  this  to  be  of  pulK 
ic  concern  it  cannot  affect  the  caie.  They  haye 
not  declined  to  appoint  furveyors.  The  exiftence, 
or  non  exigence  of  the  grammar  fchool  does  not  af- 
£e6l  thofe  appointments.  It  is  unconneded  with 
them.  As  this  mandamus  is  not  applied  for  to  com* 
pel  the  college  to  proceed  to  the  eledlion  of  a  mem* 
ber  to  the  general  Aifembly,  or  to  the  appointment 
of  a  county  furveyor,  the  argument  does  not  touch 
the  cafe,  unlefs  it  be  intended  to  prove,  that  if  a 
cafe  can  exift  in  which  a  mandamus  might  be  award* 
ed  to  the  college^  it  may  be  awarded  in  any  cafe; 
^hat  if  there  be  a  power  annexed  to  the  corporati- 
on to  do  any  one  aA  which  corcerns  the  public, 
the  whole  corporation  immediately  changes  its  na- 
turCy  and,  from  a  private,  becomes  a  public  corpo* 
ration.  Unlefs  the  argument  proves  this,  it  provea 
nothing.  It  cannot  prove  this.  There  is  no  rea- 
fotij  in  the  nature  of  the  thing,  why  the  donation 
of  an  individual,  fubje6ted  by  him  to  particular 
conditions,  (hall  be  fubjedled  to  other  conditions^ 
becaufe  a  public  office  is  confered  on  the  corpora- 
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tioQ,  tp  whom  that  donation  was  made.  The  in- 
terference of  the  court,  (o  far  as  concerns  the 
public  office,  produces  no  neceffity,  which  I  cac 
difcern,  for  their  interference  in  points  with  which 
the  public  have  nothing  to  do. 

If  the  argument  which  would  be  drawn  froa 
thefe  powers  confered  on  the  college  be  unfupport* 
ed  by  reafon,  it  will  derive  no  weight  from  aa- 
thority*  No  decifion,  no  diSlum  aflerting  the 
principlry  has  been  adduced*  I  believe  none  can 
be  adduced*  The  contrary  b  laid,  down  in  i  { 
Black,  rtp.  83,  85,  86. 

Then  though  a  mandamus  might  lie  to  compel 
the  eleAion  of  a  member  of  Aflembly  (had  the  pow- 
er to  ele£l  one  ftiU  been  retained)  or  of  a  county 
furreyor^  yet  it  will  not  lie  to  compel  the  eftali- 
liihment  of  a  grammar  fchool,  or  the  reftoratioo 
of  its  mafter. 

II.  The  objcftion,  that  the  power  of  the  vifitort 
ii  limited  fo  that  they  are  to  be  confidered  as  fpe» 
cial  and  not  general  vifitors,  is  not  well  founded. 

The  mere  appointment  of  a  vifitor,  without  a^? 
defcription  of  bis  power,  creates  hira  a  general  \> 
fitor^  and  gives  him  the  power  incident  to  the  di- 
ice,  I  Black,  rep.  83.  There  being  no  fet  fora 
of  words  for  the  appointment  of  a  general  vifitor 
let  us  enquire,  whethtr  thofe  ufed  in  the  college 
charter  are  not  fufficient.  The  9th  fcflion  coh* 
tains  the  appointment.  It  ordains  and  appoints 
Francis  Nicholfon  &c.  Gentlemen,  aiid  their  fuc- 
eeflbrs  ''  to  be  true,  folc  and  undoubted  vifiton 
**  and  governors  of  the  faid  college  for  ever.**  li 
gives  them  *•  power  to  make  fuch  rules,  laws,  fl*. 
•*  tutes  orders,  &injun6lion8,  for  the  good  8c  wholcJ 
**  feme  government  of  the  college,  as  to  them  arJ 
^*  their  uicceflbrs  fliall,  from  time  to  time,  accord- 
•*  ing  to  their  various  occafions  and  circumftancei 
^•'ftcm  moft  fit  and  expedient.'* 

4>» 
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Unqueftionably  then  they  were  general  vifitors       Bracken, 

vith  all  the  powers  ijicident  to  that  office.  ^  y* 

*  College. 

If  I  have  been  fuccefsful  in  proving  that  the  col- 
cge  of  William  and  Marv  is,  fo  far  as  concerns 
he  grammar  fchool,  like  all  other  colleges,  a  pri« 
'ate  corporation,  and  that  its  founder  has  given  it 
;eneral  vifitori,  there  is  an  end  of  the,  queftion 
oncerning  the  mandamus.  1  his  court  has  clear- 
y  no  jnriidi6lion  of  the  cafe,  and  from  the  a£ls  of 
he  viiitors  there  is  no  appeal. 

But  if  I  (hould  be  miflaken  in  this,  it  will  bec- 
ome neceflary  to  enquire, 

in.  Whether  the  vifitors  have  or  have  not  ex- 
eeded  their  auchority  ^ 

I  contend  that  they  have  not. 

Much  argument  has  been  u fed  to  prove,  that 
he  vifitors  are  bound  by  the  college  charter. 

That  is  a  pofition  t  never  dcfigned  to  contravert*  * 

If  the  a£ls  of  the  vifitors  are  at  all  examinable  ii^ 
lis  court,  none  can  be  fuppi)rted  which  tranfcend 
delimits  prcfcribed  for  thtm  in  the  charter  which 
ives  them  being,  and  from  v  hich  their  power  ia 
rawn.  The  enquiry  is,  What  are  thofe  limits? 
t  is  unnecefi'arv  to  examine  the  whole  ftaute  of 
779,     It  is  only  material  to  defend  that  part  of 

which  puts  down  the  grammar  fchool.  With 
brped  to  this,  the  whole  operation  of  the  (latute 
I  to  commute  a  fchool  for  ancient  languages  into 

fchool  for  modern  languages.  Was  this  within 
ke  power  of  the  vifitors  ? 

The  charter  gives  them  the  p.iwer  of  making 
ich  laws  for  the  government  of  the  college  as  to 
lem  Ihall  feem  proper.  Se£lt  9. 
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But  it  is  contended  that  this  gives  them  rah  ^ 
the  power  of  making  laws  for  the  government  of 
the  college  as  conftitutedy  and  not^  in  any  maneer, 
to  change  its  organisation.  I  admit  that  it  caa 
give  no  power  to  change  that  which  is  eftabliflied 
by  the  charter.  But  the  grammar  fchool  is  notet 
ftabliihed  by  the  charter.  In  its  firft  fe£lion^  power 
is  given  to  thetruftees  *^  to  ere£l,  found  and  efiab- 
lilh,  a  certain  place  of  univerfal  ftudy,  or  perpetual 
college  for  diyinity,  phiiofophy^  languages  and  other 
good  arts  and  fciences,  coaiiftrng  of  one  prefident, 
fix  mafters  or  profeflbrs  &c.  according  to  the  (b- 
tates  and  orders  of  the  faid  college  to  be  made,  ap- 

fointed  and  eftablifbed  upon  the  place  by  the  (aid 
'rancift'Nicholfon  &c."  It  is  then  only  made  necef- 
fary  l>y  the  charter,  that  there  fliould  be  a  prefr 
dent  and  fix  profeflbrs :  and,  perhaps,  that  divi. 
nity ,  philofophy  and  the  languages  fliould  be  taught 
in  the  college.  This  requifition  of  the  charter, 
if  it  be  one,  is  as  well  fatisfied  by  teaching  the 
modern  as  the  ancient  languages. 

But  it  is  ur^ed,  that  the  truftees,  in  formug 
the  ftatutes  which  ftiall  regulate  the  preiident  and 
matters,  a£l  as  truftees  or  founders,  and  not  as 
vifitors,  becaufe  the  power  ri  given  to  them  only, 
and  not  to  their  fucceflbrs.  This  is  true^  but  I 
cannot  admit  the  inference  which  is  drawn  frea 
it.  That  inference  is,  that  having  once  executed 
their  power,  by  conftituting  the  fix  profeflbffiiipii 
and  having  made  to  the  college,  fa  conflitnted,  i 
transfer  of  the  property  vefted  in  them»  the  tmft 
was  completely  executed,  and  the  profeflbrflups, 
thus  conftituted,  remained  immutable. 

Whatever  might  be  the  force  of  this  argument, 
if  the  truftees  or  founders  had  merely  conftituted 
the  profeflbHhips  without  any  further  declaration 
on  the  fubjefl,  it  feems  to  me  to  have  loft  that 
force  in  the  cafe  which  has  adlually  happened. 

The  truftees,  in  the  very  moment  of  pifling  the 
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ftatutefbrthe  organization  of  the  coHege,  declare 
that  the  vifiton  may  entirely  cut  ofFfome  falariec, 
and  that  they  referve  to  the  vidcors  the  power  of 
making  new  ftatutes,  or  of  changing  thole  made 
by  the  truftees,  as  their  affairs  and  circnmftances 
fliall,  from  time  to  time,  reqiii^e*  This  declara- 
tion  precedes  the  transfer,  and  the  property  if 
taken  under  the  operation  of  this  ftatute. 

The  truftees,  it  is  faid,  could  only  have  defign- 
ed  a  change,  as  to  fuch  offices  as  did  not  coropiofe 
one  of  the  6%  profeflbrfliips,  required  by  the  char- 
ter ;  but  the  exprtfilon  of  the  truftees  is  general^ 
and  is  not  now  to  be  retrained  by  thu  court. 

It  is  faid  that,  having  executed  the  trufl,  they 
could  not  tranfmit  to  the  vUitors  the  power  of  al- 
tering that,  which  was  eftabliffaed  by  themfdvea* 

This  delerves  a  ferioys  confider^tioiu 

The  truftees  are  fomething  more  than  meer  trut 
tees  for  the  conveyance  of  property  to  an  exift» 
Ing  corporation,  or  to  one  the  crown  was  about  to 
create.  They  are  empowered  to  found  a  college^ 
[egey  and  are  entruded  with  property  with  which  to 
»ndow  the  college  they  (hall  have  founded*  They 
lave  then  the  power  of  founders,  fubjedl  only  to  that 
reftri6lion  which  the  charter  impofes  on  them* 
A.8  founders,  they  might  authorife  the  vititors  tQ 
nake  any  alterations  within  the  limits  of  the  c})ar- 
ter.  The  alteration  I  contend  does  not  exceed 
:hofe  limits,  becauCe  languages  are  (till  t^Mght  i^ 
iie  college. 

Let  It  be  true,  that  a  Court  of  Chancery  would 
lave  decreed  the  truftees  to  have  executed  their 
xuft  by  a  conveyance  of  the  property  tQ  the  col- 
lege,  yet  a  court  of  equity  would  not  have  decreed 
chera^  to  have  relinquiflied  any  difcretion  which 
they  pofleffed  as  founders^  a|id  which  was  com* 
patible  with  the  charter. 
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It  cannot  be  admitted  to  be  true,  that  the  mai 
ters  are  independant  of  the  vifitors;  becaafe  tbey, 
as  well  as  the  vifitors,  are  ordained  by  the  char- 
ter. The  charter  exprefsly  gives  to  the  viiiors 
the  power  of  legiflating  for,  an4  governing  the 
college*  They  have,  with  refpcA  to  the  profct 
fors,  the  power  of  appointment  and  the  power  of  de- 
privation* 

Nor  is  it  to  be  admitted,  that  the  m afters  are 
appointed  for  life.  This  is  no  where  declared  is 
the  charter  or  ftatutes.  The  firft  preiident  ooh* 
is  appointed  in  the  charter,  arid  there  is  no  ei- 
preffion  which  would  (hew,  that  the  profeflbrs  ire 
not  removeable  at  the  will  of  the  vifitors.  That 
they  vote  on  their  freehold  is  no  proof  of  it;  b€- 
caufe  an  eftate  which  may  endure  for  life,  but  u 
iuhjeA  to  be  defeated,  draws  after  it,  mar^y  of  the 
qualities  of  a  life  eftate*  The  eftate  is  attached 
to  the  office,  not  to  the  perfon  ;  and,  as  the  of- 
fice may  be  held  for  life,  the  officer,  like  one  who 
holds  an  eftate  during  widowhood,  has  many  of 
the  privileges  of  a  tenant  for  life.  But  it  is  con- 
tended, that,  if  they  have  the  power  of  depriva* 
tion,  ftill  Mr.  Bracken  ought  to  have  been  fom- 
moned,  and  for  this  Bentley*^  cafe  is  cited  as  re- 
ported in  Strange. 

To  that  corporation  there  was  no  vifitor.  Bat 
that  is  not  material  as  to'the  point  I  am  now  con- 
fidering.  There  is  however  a  material  difference 
between  the  adl  we  are  now  confidering  and  that 
of  which  Doflof  Bently  complained.  He  was  de- 
prived of  his  office  by  a  judicial  a£l ;  the  of- 
iite  of  Mr.  Bracken  is  put  down  by  a  legiflative 
a6l.  He  was  arraigned  for  mifconduA,  and  there- 
fore (hould  have  had  notice  that  he  might  have 
defended  his  conduct ;  Mr.  Bracken  has  not  been 
complained  of,  but  the  college  fenate  have  deem- 
ed it  for  the  intereft  of  the  college  to  change  his 
office.  If  the  a6l  was  within  their  pdwer,.  it  could 
not  be  neceffary  to  give  him  notice,  that  they 
were  about  to  perform  it. 
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Concerning  the  cafe  of  Mr.  Carom  I  k|iow  non 
xJ-king  certain,  but  am  informed  that  the  vifitors 
oonfented  to  what  was  done. 

\dT  Taylor  is  incorreft  m  ftating  that  there 
mrere  not  a  fufficient  number  of  members  in  De* 
oember  1779  to  form  a  convocation. 

I  fuppofe  it  need  not  appear,  on  the  proceeds 
ings,  that  every  member  was  fummoned,  ihould  it 
even  be  neceflary  (which  I  do  not  admit)  that 
fuch  ihould  be  the  fadl. 

BY  THE  COURT. 

Lret  it  be  certified  that,  on  the  merits  of  the  case^ 
the  General  Court  ought  not  to  award  a  writ  of 
mandamus  to  reftore  the  plaintiff  to  the  office  of 
grammar  mafter  and  profeflbr  of  humanity  ia  the 
fiiid  college. 
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ACCOUNT, 

I  A  fettlement  of  a  public 
account  by  the  Solicitor  Gene- 
ral ill  confequeace  of  an  order 
of  the  Executive,  did  not  bind 
the  claimant,  altho  he  receiv- 
ed fome  payments  under  the 
fettlemeat.  C^mmonweahbj 
vs.  Beifumarc6ah»  122. 

%.  In  an  order  of  reference 
to  a  commiilioner  to  take  an 
account  between  the  parties, 
all  accounts  between  theni 
ought  to  be  fettled. 

Harris  v«.  Mifgee.  ,50t« 

AGENT. 
I.  If  ia  merchant  abroad? 
writes  to  his  correfpondent 
here  to  buy  grain  for  him  and 
%o  draw  bills  for  the  amount, 
the  agent  here  cannot  exceed 
Jiis  powers,  and  if  a  third  per- 
son fells  again  to  the  agent 
without  a  reference  to  the 
agency  or  to  the  principal,  he 
cannot  recover  of  the  princi- 
pal, althb  the  agent  draw  bills 
on  the  prii?;Cipal  for  the  pur- 
chafe  money  at  the  time  of  the 
fale.    Blanc  vs  Proud/it.  207 

AGREEMENT. 
J.  A.  agreed  in  confidera^ 
tion  of  jf  25,000  paper  money^ 
to  be  paid  him  by  B.  in  the 
years  1780  &  *8i,  to  pay  the 
latter  £  2,500  fpecie  in  1790. 
The  contradV  was  obligatory. 
Bracken  vs  Griffin  4.33. 

Vide  CONTRACT. 
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AMENDMENT- 

T,  If  the  rigbt  judgnnent  b# 
rendered  in  the  county  court 
an^upon  an  appeal  to  the  £>££* 
ftri^  Court  the   clerk     fends 
up   an  erroneous  record^    oa 
which  the  judgment  11  affirm- 
edj  this  court  will,  upon  a  view 
of  the  record  of  th#  County 
Court,  reverfe  that  of  the  Dif- 
tri£l  Court,  ^nd  dJreSk  th^m  t,%> 
iffiie  a  writ  of  rer/i^rtfr/  for  the 
true  record  \  fo  that  the  right 
judgraent  may  be  given. 
W'itiiamf  vs  Strictler.       23a* 

2.  The  declaration  may  be 
amended  after  a  trial,  and  » 
juror  withdrawn. 

Jude  vs  Sym0^     5»» 

3*  If  in  ejedlment  the  de^ 
niie  be  laid  precedent  to  the 
plaintiffs  title,  it  is  curied 
by  the  a£l  of  jeofails. 

Duval  v%  Bibb.     362 
ASSUMPSIT. 

I.  The  defendant  in  an  ac- 
tion upon  a  fettled  account 
cannot  go  into  an  enquiry  con- 
cerning the  juftice  of  the  feve- 
ral  items  of  demand  ftated  in 
the  account. 

Lyne  vs  Gilliat.    5, 
2.  Loofe  converfations  of  the 
executor  are  not  fufficient  to 
raife  an  affumpfit. 

Henderson  vs  Foote.     048 
ATTORNIES. 

I.  The  15  per  cent  dama,^ 
ges  are  not  recoverable  againft 
an  attorney  who  receives  the 
money  of  his  client  and  fails 
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:to  pay  It  to  him. 

Taylor  vs  Armistead,  aoo 
ATT  ACM  MEN  r. 
I.  A  magiftrates  attachment 
againfl  an  abfcor)4ing  debtor, 
can  only  iffue  from  the  county 
where  he  refided,  or  is  aftually 
found,  at  the  lime  of  ifl&iing  of 
it.    Barnct  vs  Darnielle   4 1 3 

2.  As  diftrefc  fotrent  can- 
not be  made  off  the  demifed. 
pretmfes,  an  attachment,  at 
the  iuit  of  a  creditor  againft 
the  tenant  as  an  abfconding 
debtor>  ferved  upon  pro- 
perty found  off  the  pre  miles, 
will  be  prefere(^  to  ihe  land- 
lords  claim  for  rent. 

Mosby  vs  Leeds.     439 

3.  In  an  attachment  againit 
an  »bfconding  debtor,  judg- 
ment fhould  be  firft  entered 
againft  the  debtor,  and  then 
the  garnifhee  (hould  be  order- 
ed to  pay  it. 

George  vs  Blue.     455 
4.  If  the  attachment  demand 
onJy/'44  15  5andcoft8,  the 
court  cannot  give  judgment 
for  intereft.  toid. 

AUDITOR. 
1.    An  appeal  lies,  from  the 
decifion  of  the  Auditor,  ^o  the 
courts  in  all  cafes. — Common- 
wealth V9  Beaumarcbais     12a 
AVERMENTS. 

1.  What  averments  are  fuf- 
ficient  in  a  declaration. 

Austin  vs  Richardson,     ffOi 

2.  Where  the  defendant 
undertook  to  fee  money  paid, 
he  waa  bound  to  look,  to  the 


performance  without  any  no- 
tice of  non  payment  from  the 
creditor,  and  therefore  it  was 
not  neceffary  to  aver  notice.^ 
Ibid. 
WLLS  OF  QUIA  TIMET. 

I.  A.  deviies  flaves  to  his 
wife  for  life,  remainder  to  his 
chi^dreil.  The  wife  marries  B» 
who  empowers  C.  to  fell  the 
flaves;  C  does  fell  them  to  D^ 
who  was  ignorant  of  the  right 
of  thofe  in  remainder,  and  D 
fells  them  to  L»  If  the  remain- 
dermen bring  a  bill  otauiati' 
7nct  againft  B,  D  &  £,  the 
court  will  decree  B  to  give  fe- 
curity  for  the  forthcoming  of 
the  /laves  at  the  death  of  his 
wife,  but  as  D  was  a  purcba* 
fer,  without  notice>  he  will 
not  be  compelled  to  giTe  fuch 
fecurity. 

Cbisholm  vi  Starke*     25 

BILLS  OF  REVIEW. 

Qiiere  Whether  the  court 
of  chancery  can  grant  a  bill  of 
review  to  a  decree  of  the  court 
of  appeals  or  of  a  county  court, 
upon  new  matter  difcovered 
after  the  decree  was  made* 
Currie  vs  Burns*     183 

BILLS  OF  EXCHANGE. 

If  A  purchafe  of  fi  a  foreign 
bill  of  Exchange,  which  is  af- 
terwards loft  before  it  is  pre- 
fented,  and  B  refufes  to  girc 
a  fecond  bill,  A  may  bring  in- 
dcbitatus assumpsit  for  the  Jur- 
chafe  money. 

Murray    vs  Carrot.    373 
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BONDS  &  UBLIGATIuNS 
I  Where  a  joint  bond  was  gi- 
ven prior  to  the  a61:  of  1786  & 
after  that  96I  went  into  op^ra- 
tion  one  of  the  obligo- 1  died, 
living  the  other,  the  obligati- 
on furvived,  and  the  executors 
of  the  deceafed  were  exone- 
rated, Elliott  vs  Lyon*  l6g 
:  2  If  an  aa  of  Affembly  di- 
redls  that  a  bond  (hall  be  pay- 
able  to  the.Juftice*,  and  that 
the  penalty  fliall  be  £  looo. 
If  the  bond  be  taken  payable 
to  the  governor,  and  the  pe- 
nalty be  /^  1 0,000  and  a  fuit  is 
brought  thereon  by  a  fucceed- 
ifig  governor  for  the  benefit  of 
a  party  injured,  it  cannot  be 
imlained. 

Stuart  v$  X^ee.     428 

3  A  joint  obligation  furviv- 
ed  before  the  aft  of  1786. 

IVatkint^s  ex.  vs  Taie.  521 

4  If  a  forthcoming  bond  be 
not  g«od  as  a  ilatutary  bond, 
it  may  be  good  as  a  bond  at 
common  law. 

Johnston  vs  Merl^wetbet 
CAVEATS. 
I    The  party  who  caveats 
muft  fiiew  a  title  to  the  war- 
rant under  which  his  own  fur- 
vey  is  made. 

Currie  vft  Martin*     28 
a    The   Court  of  Appeals 
has  jurifdidlion  in  cafes  of  ca- 
veat, lild. 
3    Damages  are  not  to  be 
given  upon  affirmance  of  the 
judgment  in  cafes  of  caveat. e 
Hcrvey  vs  Pre  si  on.     495 
^   A  caveat  it  an  ecjuitable 


procefs  and  to  be  goveraed  by 

equitable  rules.  Ibid. 

CKin  iFICATES. 

I  The  owner  of  particular 
certificates  will  be  entitled  to 
a  decree  for  the  certificates 
themfelves  if  to  be  had,  and  if 
not,  to  their  value  at  the  time 
of-the  decree. 

Alexander  vs  Morris.     89 
CLERKS. 

If  a  clerk  of  a  court  UTue  a. 
writ  of  scire  facias  for  too  lit- 
tle, and  the  plaintifF  obtains 
judgment  and  fues  out  execu- 
tion for  the  fum  in  the  scire 
facias  he  (hall  recover  againft 
the  clerk  in  a  fubfequent  acti- 
on the  difference  between  the 
true  fum  for  which  the  scire 
facias  ought  to  have  iifaed  and 
that  for  which  it  did  iffue,  nor 
will  it  make  any  difference 
whether  the  fpecial  verdiA 
finds  fpecial  damage  fuftaine4 
by  the  plaintiff  or  not. 

Russell  ys  Qayton,     41. 
COMMISSIONERS. 

The  county  were  not  enti^ 

tied  to  £  20  betides  their  feea 

for  fervicesin  the  years  1787, 

'8»  &;  '89. 

Commonvsealtb  vs  Gartb.     6 

CON !  RACTS. 

I,  One  contra6\ingon  bebatf 
of  the  ftate  is  not  liable  in  his 
individual  capacity. 

Tutt  vs  Lews*     233. 

Vide  Agreements. 
CONVEYANCES. 

I  If  the  bargainor  continue 
in  poffcffion  after  the  conveyn 
ance,  that  poffefli<Mi  will  not 
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render  a  conveyance  void. 

Duval  vs  Bibb.     861 

2  ^lere.  Whether  a  feoff- 
ment b}'  oiic  one  of  poiTcQion  is 
not  void? 

McLean  vs  Copper.     367 

3  If  the  vcrdicl  does  not 
find  title  or  poffeflion  in  the 
grantor^  he  can  convey  nei- 
ther; and  therefore  his  gran- 
tee cannot  maintain  an  eJLcl- 
ment  againft  the  tenant  in  pof  • 
fcffion.     Tfibb  vs  Baird.    475 

4  ^uere.  Whether  a  deed  of 
Ibarg  tin  and  fale  by  one  out  of 
poffeHion  is  not  void?         Jbid 

5  If  a  grant  be  made  referv- 
inga  yearly  rent,  with  a  con* 
dition  that  the  grantor  may 
re-en^er  if  the  rent  be  not  paid 
and  no  property  is  found  on 
the  land  whereof  diftrefs  can 
be  made,  the  grantor  upon  de- 
jnandmade,  and  failure  to  pay, 
may  reenter  if  i  here  be  no  effedls 
found,  and  grant  to  an  other. 

IVartenby  vs  Mjran,     49 1 
Covenants  Vid.  Lease. 

DAMAGES. 
I  If  the  defendant  appeal 
from  1^  decree  of  the  High 
Court  of  Chancery  on  a  forth- 
coming  bond*  the  court  of  ap- 
peals may  allow  10  per  cent 
damages  for  retarding  the  ex- 
ecution. 

Skipwtb  vs  Clinch.  86 
\  1  On  abondwith  a  collate- 
ral condition,  the  jury  may 
find  more  damages  than  are 
laid  in  the  declaration. 
Jqbns^n  vs  Merivfctber.  523 


3  In  debt  on  a  bond  dama- 
ges need  not  be  laid  in  the  de- 
claration or  found  by  the  jury. 
Taylor  vs.  McLean.     557 
DESCENTS. 

1  By  the  a6l  of  1792,  the 
perfonal  eRate  was  diftribut- 
able  among  the  perfons  enti- 
tled to  the  realty ;  and  there- 
fore the  mother  of  a  deceafed 
infant  was  not  entitled  to  any 
part  of  his  perfonal  eftate  de- 
rived from  the  father. 

lomlinson  vs  Dillard.    106 

2  1  he  aA  of  '85,  concern- 
ing delcents,  was  reftorcd  by 
fuipending  a61s  of  1792. 

Haraison  vs  Allcfij  289« 
DETINUE. 
I.  In  detinue,  if  the  jury  find 
for  the  plaintiff, '  the  flavet  if 
to  be  had,  or  }^  250  for  each 
flave  and  id  damages,  and  the 
court  render  judgment  for 
the  Haves  if  to  be  had,  and  if 
not,  then  the  pricfe  found  by 
the  jury,  with  the  damages 
and  cofts,  it  is  not  error. 

Bates  vs  Gordon.     555 
DEVISES. 

1.  By  a  devife  of  the  reC- 
due,  emblements,  growing 
on  land  fpecifically  devifed 
to  another,  will  pafs. 

Fleming  vs  Boilings  75 

2.  The  teftator  dcvifes  that; 
bis  book  ihall  be  given  up  to 
A.  and  that  he  iliall  receive 
all  the  debts  due,  and  pay  all 
the  ttflator  owes;  this  is  an 
appointment  of  A.  to  perform 
tiie  cflSce  of  an  executor,  but 
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<?oe»  not  entitle  him  to  the 
ibrplus  of  the  debts  due  the 
tcftator,  nor  does  itdifcharge 
him  from  a  debt  which  he 
owed  himfelf. 

Fleming  vs  Boilings  75. 

3.  What  paffes  under  a  re- 
iidnary  devifee. 

Seadvs  Payne^  275. 

4*  The  aft  of  1785  only 
gives  a  power  to  devife  after 
acquired  Unds,  leaving  it  to 
the  difcr^tion  of  the  teftator 
tadifpoff  of  them  or  not,  and 
therefore  it  muft  appear  that 
the  devife  evidently  contem- 
plated tbcra,  or  they  will  not 
pafs. 

Harrison  va  Allen,  229. 

5.  Reafon  of  the  difference 
between  them  and  perfonals. 

Ibid. 

6.  What  words  pafs  a  fee 
in  a  will. 

Watson  vs  Powell^  306. 

7.  The  word  Estate^  in  the 
preamble  of  the  will,  may  be 
incorporated  into  the  devife, 
fo  as  10  pafs  a  fee.  Jiid 

8.  Devife  of  land  to  J,  H, 
and  his  heirs;  but  if  J.  H. 
dies  without  a  lawful  heir^  re- 
mainder over  to  R.  H.  and 
his  heirs,  creates  an  eftate  tail 
in  T.  H:  which,  by  the  adt  of 
aflembly  for  docketing  en tjrils, 
is  turned  into  a  fee  fimple. 

HiliyaBurrcwy  342. 

9.  If  the  title  of  the  heir  be 
abated  by  a  ftranger^  he  can- 
not devife  it  before  entry* 

•  Hall  vs  Hall,  48*. 


10.  E.  P.  devifes  a  flave  to 
her  daughter  for  lifie,  and  if 
(he  die  before  my  fon  }•  P. 
then  to  be  given  to  my  fon  J, 
After  which  (he  gives  the  re- 
mainder part  of  her  eftaie  to 
be  equally  divided  among  her 
four  children  T,  J,  M,  &  S. 
It  feems  that  the  remainder 
of  the  (laves  paffei. 

Crump  vi  Dudley -t  S^J* 

DISTRIBUTION. 
When  in  dividing  flaves,  it 
cannot  be  conveniently  done 
without  feparating  infant  chil- 
dren from  their  mothers,  com- 
penfation  may  be  made  in  mo* 
ney. 

Fitshvgb^tFootc^  13, 
DOWER- 

Vide  LEGACIES,    I. 

!•  An  aflignment  of  dower 
in  lands  and  (laves,  by  order 
of  the  county  court  on  a  mo- 
tion only,  and  without  any 
fuit  for  that  purpofe,  will  not 
be  fet  a(ida  after  a  great  length 
of  time,  but  the  ine<{ualit:tes 
and  excefs  only  corre6led« 

Fitzbttgb  vs  FootCy  XJ. 

t.  Wife  not  entitled  to  mo- 
ney, ari(ing  frofn  land  fold  by 
the  hufband  during  his  life- 
time, in  lieu  of  dower. 

3.  The  heir  cannot  main- 
tain an  a£lion  for  a  treipafs 
committed  on  the  quarantine 
lands  of  the  widow  before  a& 
(ignment  of  dower. 

Latham  v»  Latintmi  l8l« 
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EQUITY. 

1.  Where  equity  is  tqual 
the  law  muft  prevail. 

Johnston  vi  Brovtn^  259. 

2.  If  A.  have  fuch  an  equi- 
ty as  would,  on  a  caveat  prior 
to  the  grant,  have  entitled 
him  to  a  preference^  it  will 
be  no  gronnd  for  -«  bill  to  fet 
aiide  the  patent,  unlefs  he 
was  prevented  by  fraud  and 
accident  from  profecuting  a 
caveat.  liid* 

3.  A  contraA  will  not  be 
fufpended  in  equity  till  a  tort 
is  tried.  Harris  v^M'' Gee  502 

4.  If  A*  agree  to  furnifh  B. 
with  goods  at  85  per  cent  on 
the  prime  coft  payable  in  tobac 
CO  at  the  market  price,  and  B. 
being  informed  of  the  prices, 
take  fome  and  rejedl  others, 
and  feveral  fettleroenls  are 
made^  and  a  bond  taken  for 
the  balance;  yet  if  B.  after- 
wards  dilcovers,  that  A.  laid 
an  advance  upon  the  goods 
before  they  were  ihipt,  and 
that  the  tobacco  was  credited 
at  10  or  15  per  cent  lefs  than 
the  felling  prices,  a  court  of 
equitv  will  grant  relief. 

Broddus  vs  M'Call,  546. 
.   EVICTION. 

Vide  PAPER    MON£Y,    I. 

I  If  the  title  to  lands  convey- 
ed with  warranty,  be  evided, 
the  value  at  the  titne  of  evidi- 
on  is  the  rule  for  comptnfati- 
oa.  Mills  vs  Rill^  320. 

EVIDENCE. 
i.  Whcrethe  auditor  draws 


a  warrant  in  favor  of  any  per- 
fon,  the  court  will  prefume 
payment  by  the  treafurer  un- 
lefs the  warrant  be  produced, 
or  the  payee  otherwife  dif- 
charge  himfelf  of  the  receipt. 
Commonvfealtb  vs  Gartby  6. 

2.  The  affignee  of  a  promi- 
fary  note,  negotiable  at  the 
bank  of  Alexandria,  cannot 
oifer  it  as  a  difcount  to  a 
fuit  brought  againft  him  by 
the  affignee,  upon  a  note  in 
writing  to  deliver  to  the  plain- 
tiff wet  goods  and  groceries 
to  a  certain  amount. 

Mandeville  vs  Patteny  9. 

4*  If  in  a  fuit  upon  a  bond 
with  condition  that  if  the 
plaintiffs  (hall  be  caft  in  two 
fuits  then  depending,  the  ob- 
ligor will  pay  &c,  It  appears 
that  the  plaintiffs  had  infti« 
tuted  fuits  upon  adminiftrati- 
on  bonds,  this  evidence  wiU 
maintain  the  declaration. 

Mackey  ys  Fuquay  19. 
5  If  the  anfwer  admits 
dealings^  and  the  commiffioner 
reports  a  balance  due  without 
exceptions  before  him,  or  in 
the  Court  of  Chancery,  the 
defendant  cannot  obje^l  in 
the  Court  of  Appeals  th;t^ 
there  was  no  evidence  of  the 
debt.    Brewer  vs  Hastie^  22. 

6.  ^ere.  Whether  a  d^- 
pofition  taken  after  a  caufe  a 
decided,  but  during  the  fame 
term,  can  be  brought  in  be- 
fore the  end  of  the  term,  and 
made  part  of  |he  ver.ovA. 
Bulloek  vs  Goodally 
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6.  Evidence  of  a  parol  gift 
ofHa ves  may  be  received,  in  or- 
der to  prove  five  years  poffe- 
fioH)  fo  as  to  bar  the  plaintiffs 
demand* 

Jordan  vs  Murray    85. 

7.  A  depofitioni  taken  after 
an  appeal  from,  interlocutary 
decree  in  Chancery,  may  be 
read  upon  the  hearing  of  the 
appeal. 

Alexander  vs  Morris^  90. 
8*  The  written  inftrurnent 
is  in  general  to  be  retorted  to, 
in  order  to  afcertain  whether 
the  contrail  was  for  f|>ecie  or 
paer.  Common'wealtb 

vs  BeatMiarchaisy  I2Z» 

9.  It  is  a  general  rule  that 
parol  evidenc^is  not  admifli- 
ble  to  explaia  itte  ambiguities 
of  a  deed.  \ 

Gatewoodvs  Burrusy  194* 

10.  How  far  evidence  dc 
bors  the  deed  may  be  receiv- 
ed. 

Herbertj  vs  Wise.  239 

II*  Vide  TEKDEE  AND  R£« 
rUSAL    I. 

ia»  Loofe  converfations  of 
the  executor  are  not  fufficient 
to  raife  an  affumpfit. 

Henderfon  vs  Foote^  248. 
13.  ^erei  Whether  a  decla- 
ration on  the  affumpfit  of  the 
teftator  can  be  fupported  by 
evidence  of  an  affumpfit  by 
the  executor.  Ibid. 

I4«.  Vide  REPORTS  in  chan- 
cery, I,  2. 

15.  A  fur^ey  annexed  to 
the  record  and  not  excepted 


to  in  the  court  below,  will  hM 
confidered  as  admiifible  iit 
this  court:  The  more  efpe- 
cialiy,  if  accompanied  by  the 
furveyors  depofition. 

Johnston  vs  Brovjny  259. 

16.  Variance,  between  the 
arbitration  bond  declared  on^ 
and  that  recited  in  the  award, 
is  not  fatal* 

Ross  v«  Overtonj  309, 

17.  SemblCy  that  a  depoli- 
tion  tal^en  under  a  commifii-' 
on,  awarded  before  the  bill 
was  filed,  and  executed  by 
two  perfons  of  whom  one  was 
not  a  magiftrate,  may  be  read 
in  a  fubiequent  fuit. 

Ibornton  vs  Corbin^  384. 

18.  In  an  a6lion  for  a  mali- 
cious profecution  in  a  foreign 
country,  it  is  not  indifpenfa* 
bly  neceffary  to  produce  a  co* 
py  pf  the  record  of  the  pro- 
ceedings there,  but  the  plain- 
tiff may  prove  them  by  other 
evidence. 

Tonng  vs  Gregory^  446, 

19.  If  the  anfwer  denies  im^ 
pofiiion,  and  is  fupported  by 
the  report  of  the  commiffion- 
er  and  the  acknowledgment  of 
the  plaintiff  that  the  debt  ir 
juft,  it  will  not  be  fet  afide 
by  loofe  converfations. 

Harris  vs  Magee^  56i» 

20.  If  an  adminiftrator 
brings  detinue,  he  is  not 
bound,  at  the  trial  to  produce 
the  certificate  for  his  obtain^ 
ing  letters  of  adminiilration, 
unlefii  he  receives  notice  that 
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it  win  be  required. 

Hughes  vs  Clayton^  554* 
21.  Evidence  of  a  commu- 
nication between  the  father, 
and  his  daughters  deceafcd 
huiband,  as  to  the  confidera- 
tion  on  which  a  parol  gift  for 
(laves  was  founded,  may  be 
left  to  the  jury.  liid. 

EXECU  roRS 

AND 

ADMINISTRATORS. 

1.  What  words  will  make 
the  devilee  executor. 

Fleming  vs  Bollinzy  75. 

a.  Vide  VERDICT. 

3«  ^e:  Whether  stu admin- 
iftrator  can  pay  oft'  a  debt  t'ue 
by  judgment  againft  his  intet- 
tate,  on  which  faid  judgment 
an  execution  had  ifliied,  after 
a  fcire  facias,  made  known  to 
him,  to  revive  a  judgment  ob- 
tained againft  his  inteilate  in 
his  life. 

Goosely  vs  Holmes^  424. 
EXl'.CUTIONS. 

1.  If  the  (heriflP,  at  the  re- 
queft  of  the  plaintiff,  negleC:ls 
to  return  an  execution,  he  is 
not  liable  to  a  fine. 

Bullock  vs  ^oodally  44. 

2.  ^ere:  How  far  a  court 
ought  to  go  in  impofing  a  fine 
upon  a  fl^eriff  for  not  return* 
ing  an  execution. 

3Id. 

EXPOST  FACTO  LAWS. 

The  aft  of  1786,    relative 

to  joint  obligations,    does  not 

operate  retrofpe6livv-'ly. 

Eltiof  vf  Ly<^llj  26c;. 


FACTOR. 

1.  A  Fa6tor,  indebted  to 
his  principal  at  the  time,  cau- 
not  sell  the  property  of  iht 
principal,  to  pay  endorse- 
ments in  the  courfe  of  hU 
fadlorage. 

Alexander  vs  Morris^  89. 

2.  Nor  can  aFaftorbuyup 
the  debts  of  his  principal  at 
an  under  rate,  and  claim  cre- 
dit for  the  nominal  amoaiu; 
but  in  fuch  a  cafe  he  will  only 
be  allowed  what  he  adlualiy 
paid,  although  the  purchase 
was  made  after  the  faflora^e 
had  cealed  and  the  principal 
hiii  brought  fuit  for  an  Co- 
conut. Ibi(L 

FEME  COVERT. 

I.  If  a  feme  covert  be  pri- 
vily examined,  her  covenant 
for  further  affurance  is  ob- 
ligatory ;  and  a  fpecific  exe* 
cution  will  be  decreed  «gain it 
herfelf itliving,  and  againft 
her  heirs,  if  {lie  be  dead. 

Nelson  vs  Har^ood^  394. 

FOREIGNER. 
A  Foreigner  who  came  here 
and  contra6led  with  the  g^» 
vcrnment,  during  the  pap<  r 
money  age,  is  bound  by  the 
a<5l  ellablifhing  the  fca!e  of 
depreciation.  Common' 

Huealtb  vs  Beaumarcbais^  iiu 

FINES. 
I.    Vide    KxECUTONs,    i. 
2.  Exceflive  Fines  are  uncon* 
ftitutional. 

.  Bulhci  vs  Goodaily  44. 
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FORTHCOMING  BONPS. 

A  Fcrthcoming  bond  given 
by  the  defendant  only,  with- 
out any  fecurity,  is  good,  and 
will  fupporc  a  motion. 

Washington  vs  Stnitby  13, 

FRAUD. 
Under  the  circumftances, 
the  wifes  conveyance  of  her 
prdperty  before  marriage  was 
lupported  againft  her  huf- 
band. 

Crump  vs  Dudley y  507. 
HEIR. 
If  in  a  fuit  againft  the  heir, 
he  pleads   a  plea,   confefling 
aflets    without    fctting  them 
forth  in  certain,  and  the  plea 
is  found  againft  him,  the  plain- 
tiff is  entitled  to  judgmenc. 
Coboon  V8  Purdicy  43  !• 
INTEREST. 
Intereft  during  the  war  de- 
du£led  from  a  debt  due  a  Bri* 
ti(hfubje£t  refident  abroad. 

Brevier  \s  Hasticy  22. 

INSOLVENT     DEB  FOR. 

In  what  order   debts  due 

from  an  infolvent  debtor  who 

if  living,  are  to  be  paid. 

Tiniley  vs  Anderson^  329. 
JOINDER  IN  ACTION. 

The  executors   of  two  de- 
ceafed  obligors  cannot  be  join- 
ed in  the  fame  aAion. 
IVatkint  ex^rs  vs  Tate^  k%u 

ISSUE. 
If  there  be  two  liTuef,    and 
the  jury  arc  fworn  to  try  the 
iiTue,  it  is  not  error, 

Mackey  vu  Fujuaj  19* 


JUDGMENTS. 
A  fuit  in  this  courr,  which 
has  been  dismifledby  miftake, 
may  be  redocketed  at  a  fubfe- 

?uent  term,    n 
''borntonvs  Corbin^  221,  23Z 
JURISDICTION. 

1.  Vide  AUDiTOii,  t. 

ACCOUNT,    t. 
CAVEAT,  a. 
L£GlBtATOBS,    T« 

2.  If  the  matters  in  difpute 
between  the  parties  exceed 
lod  dollars,  this  court  has  ju- 
rifdi£lion,  although  the  decree 
in  the  Court  of  Chancery  was 
for  lefs  than  that  fum. 

Minor  vs  Goodallj  393^ 

3.  Where  the  oflScer  ne- 
glects to  return  the  fa£ls,  fo 
that  they  do  not  appear  on 
the  trial  at  law,  a  court  of  e« 
quity  may  grant  relief* 

Mosby  vs  Liedsy  44]- 

4.  This  court  has  no  cri- 
minal jurifdidlion,  and  there- 
fore no  appeal  lies  to  it  from 
a  judgment  of  the  Diftrid 
Court  for  a  tnifdemeanor. 

^edingerviConCnnneaUb  46  !• 

5.  What  jurifdi6tion  a 
court  of  equity  may  exercife 
after  a  ti*ial  at  law. 

Barret  vs  Fhyde^  53 1» 
LANDS. 
I.  ^ere:  What  certainty 
is   required  in   an  entry  for 
lands?  Currie  vs  Martiny  a8» 
%•    Old  furveys  were  often 
inaccurate,    and  miftakes  of- 
ten made  in  copying  their  AsXm 
eriptions  into  patents,  leav- 
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ing  out  poles,  and  putting 
North  for  South  and  Eiit  for 
Weft,  Therefore  juries,  uni- 
formly and  wifely,  have  ne* 
vcr  fuffered  the  marked  linet, 
when  proved,  to  be  departed 
from,  becaufe  they  do  not  a- 
gree  exa£Vly  wit|i  defcriptions 
in  conveyances. 

Herbert  vs  Wise^  %4t. 

3.  The  entry  is  not  a  legal 
title,  but  it  is  only  the  firft 
ftep  towards  acquiring  wafte 
lands. 

Johnston  vs  Brononj  259. 

4*  The  fufvey  is  only  a 
progreffive  legal  ftep,  but  it 
18  the  grant  only,  which  pif- 
£b*  the  legal  title*  Hid. 

5.  There  are  periods  after 
which  the  court  will  prefume 
notice  by  the  furveyor,  and  a 
dereli^ion  of  the  entry  by 
the  party*  liiJm 

i.  i^ere:  Whether  an  en- 
try for  lands,  "  between  his  fa* 
thers  land  and  the  Widow 
Bells,"  is  too  vague?       Hid, 

7.  If  the  lands  furveyed  be 
not  within  the  defcription  of 
the  entry,  a  fubfequent  locat- 
er  ftiall  not  be  poitponed  by 
this  furvey  made  at  a  time  fu- 
ture to  his  own  entry  and  fur* 
vey,  efpecially  if  he  has  ob 
tained  a  gra:it.  Ibid. 

Vide  EVIDENCE. 

8*  G.  in  1770  furveyed  and 
took  a  patent  for  a  tra6t  of 
160  acres  of  land,  the  lines 
whereof  were  all  furveyed  ex- 
e^opc  (WO)  which  were  the 
P  a 


lines  of  A.  H.  forming  a  fmall 
angle  of  j,6  acres,  and  which 
in  Che  patent  and  lurvey  of  G. 
were  thus  defcribcd,  **  thence 
along  And:  Htnry'b  line  ibi 
poles  to  the  beginning*" 
This  furvey  and -patent  are 
good,  and  entitled  G  to  a  pre« 
empvion  in  the  2b  acres. 

Steve r  vs  GilltSy  417. 

9.  T  he  time  of  the  return 
ofthe  furvey  into  tht  la  id  office 
is  the  period  from  wh^ice  the 
fix  months  for  entering  a  ca* 
veat  are  to  be  calculated;  and, 
in  fuch  a  caie,  the  caveatee 
muft  (hew  the  fart. 

Harvty  vs  Preston^  495, 

10.  A  caveat  lies  to  an  i  i* 
clufive  furvey,  « It riou^h  there 
be  no  certi^CATc  from  the 
county  court  that  it  is  r/»a<- 
lunable.  Ihd. 

11.  The  art  rf  AffVir  /, 
conccr"in»  incljfive  'urve  *, 
does  not  extend  to  lands  he;  i 
by  entry  only.  Wd^ 

1 1*  No  entry  can  be  mada 
under  a  warrant  which  is  ex* 
hau{U:d  by  prior  entries* 

Ibid. 

15,  If  a  patent  be  iflued  by 

the  Lieutenant  Governor,   it 

will  be  prefumed  the  Gover« 

nor  was  abfent.  Ibid^ 

LEASES.  \ 

If  O*  leafes  a  mill  and  pre* 
mifes  to  R,  who  covenants 
te  leave  them  in  repair,  and 
the  mill  is  carried  away  dur- 
ing  the  leafe  bv  ice,  R,  \% 
bound  neverthelelJi  to  pay  tUi^ 
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fenu  aad  pcrfiotrm  the  cove- 

M^s  V8  Overton^  109. 
LJiGACIES. 
!•  A  widow  taking  a  lega- 
cy under  the  will  (hiU  abate 
in  proportion  with  the  other 
legatees. 

Jett  vt  Bernard^  i  !• 
t*  A  legatee  cannot  recov- 
er a  flave  devifed  to  him  with- 
^t  proving  the  a  (Tent  of  the 
f  zecutor  to  the  legacy. 

JIniruonrB  HaU^  tl8« 
LEGISLATIVE 
.      CONSTRUCTION, 

I.  Is  intitled  to  refpe6l, 
but  would  not  bind  the  court 
to  adopt  the  fame  conftru£li- 
on,  contrary  to  their  own 
judgment  in  relation  to  prior 
caies.  360* 

LEGISLATURE. 
Arejedidn,  by  the  Legifla- 
ture,  of  a  claim  againit  the 
ftate  ifl  no  bar ;  but  the  cre- 
ditor may,  notwithftandin?^ 
apply  to  the  auditor,  and,  if 
refiifed,  appeal  to  the  couru« 
Com.  V8  Beaum^rcbais^  122. 

LIMITATION  OF 
suns  AND  ACTIONS. 
I.  If  in  afTumpfit  the  de* 
fendant  plead  the  a6l  of  limi- 
tations, &  the  plaintiff  would 
avoid  the  plea  by  a  former 
fiiit  having  been  brought  he  muft 
refdy,  the  former  fuit  fpecial* 
ly,  and  cannot  give  it  in  evi- 
deoce  under  a  general  repli* 
4atiQa  to  the  plea. 


2,  If  there  be  a ,  limitattoif 
in  a  deed  of  (laves  to  the  do- 
nors daughter  for  life,  and  af- 
ter her  death  to  the  heirs  of 
her  body,  to  the  only  proper 
ufe  and  behoof  of  fuch  heirs, 
their  executors,  adminiftrators 
oraffigna.  %rrf.' Whateftat« 
the  daughter  takes? 

Bradley  vs  Masiy^  50. 

3*  Evidence  of  a  parol  f^h 
of  flkves  may  be  received  ia 
order  to  prove  five  years  poT* 
feffion,  fo  as  to  bar  the  plain- 
tiffs deo^und. 

yordan  vs  Murray^  85. 

4*    Vide  SUPEKSEDEAS,      X« 

5*  The  aft  of  limitations 
will  not  bar  a  notion  againft 
a  (heriflT  for  clerks  tickeu  put 
into  his  hands  to  coIleiSU 

Let  ^%  Peachy y  aao. 

6.  In  eje^ment  a  man  can- 
not obje6l  his  own  pofleffioii 
for  twenty  years  againft  liis 
own  deed  within  that  period. 
Duval  vs  BMj  36x» 

7*  A  new  affumpfit  for  a 
ftore  account,  barred  by  the 
fix  months  z&.  of  limitations^ 
binds  the  debtor. 

Beal  vs  Edmandson^    <i4« 

8,  If  two  indorfe  a  biu  of 
eichange,  and  one  of  them 
having  taken  a  deed  for  the 
whole  eftate  of  the  drawer  in 
truft  for  the  payment  of  his 
debts,  which  proving  infoffi- 
cient  to  pay  the  whcue  of  the 
bill,  he  gives  his  own  bond  to 
the  holder  for  the  balance,  he 
cannot  hrix\g  (iut  agaii^  the 
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other  forth©  moiety  of theba- 
lance  until  the  bond  is  paid^ 
and  confcqucntly  the  a6l  of 
limitation  does  not  begin  to 
run  till  then. 

Lomax  rs  Pendleton^  538. 
MALICIOUS 
PROShCU  1  ION. 

1.  In  an  a£lion  for  a  mali- 
C10U8  profecutxon  it  is  not 
fu&cient  to  alledge  that  the 
defen^nts  did  it  without  any 
caufe,  but  the  declaration 
muft  (late  that  it  was  done 
without  any  probable  caufe. 

Ellis  V8  Tbilman^  3. 

2.  In  an  atlion  for  a  mali- 
cious profecucion,  the  decla- 
ration muft  aver  the  want  of 
probable  caufe,  and  it  is  not 
fufiicient  to  fay  that  it  was 
done  without  any  legal  or  juf- 
tifiable  caufe. 

Toiing  V8  Gregory y  446. 

MANDAMUS. 

A  writ   of  mandamus  will 

rot   lie  in  the  cafe  of  privat  ?. 

eleemofynary    foundation,    if 

there  be  a  vifitor. 

Bracken  rs  College ^  573. 
MARRIAGE  CONTRACT 
A  parol  marriage  contract, 
made  before  the  a6l  of  1785, 
■was  fupported  againft  afnbfe- 
quent  voluntary   conveyance. 
Thornton  vs  Corbhi^  384. 
MARINKRS  W/\GES. 
A  mariner  who  quits    the 
jhip  after  the  capture,   with- 
out the  affcnt  of  the  owners 
or  having  been   forced   to   do 
fo  by  the  captors,  it  not  enti- 


tled to  wages,  to  the  time  of 
the  capture, 

Cavan  vs  Martin^  %xim 
NtW  TRIAL. 
A  court  of  equity  will  not 
grant  a  new  trial  merely  be- 
caufe  the  judges  thought  that 
the  weight  of  evidence  was  a- 
gainft  the  verdift. 

JtossvB  Pintfj  568» 
OFFICES. 
A  bond  for  the  fait  of  an 
ofiice  is  void. 

Noelvs  Fisbtr^  %!$. 
PAPER  MONEY. 

1.  Where  the  title  to  part 
of  the  lands  purchafed  during 
the  paper  money  age,  but  not 
conveyed,  was  evi^ed^  and 
owing  to  the  negle£l  of  the 
purchafer,  in  not  punftually 
paying  forae  of  the  laftinftal- 
ments,  the  vendor's  execu- 
tor was  prevented  from  pur« 
chafing  the  evidled  lands,  this 
court  decreed  a  conveyance 
of  the  lands  not  evifled,  and 
proportioned  the  lofs,  arifing 
from  the  eviction,  upon  th« 
whole  purchafe- money,  inftead 
ofmaicing  the  vendors  eftate 
liable  for  the  value  of  the  land 
at  the  time  of  evi£lion,  which 
latter  would  have  been  the 
rule,  if  there  had  been  a  con- 
veyance with  warranty. 

Mils  vs  Bell,  if. 

2.  A.  agreed  in  coftfidera* 
tion  of  /  25,000  paper  money, 
to  be  paid  him  by  8.  in  the 
year  1780  &  '81,  to  pay  the 
latter/  2,500  fpecie  in  1790, 
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the  contrail  wt«  ol^liora^of^. 
Bracken  vs  Griffiyi^     43J. 

PLEADINGS. 
The  general  plea  of  non  af- 
sumpsit  vifitJbin  5  years  relates 
to  the  time  of  pleading   the 
^lea. 

.    Henderson  va  Foote^    148. 
POIN  rS  OF  LAW. 
An  inftruftian  of  the  court 
to  the  jury  that  a  deed  was 
fufiicient  to  fatisfy  the  aver- 
ments in    the  declaration   is 
not  error. 
Austin  vs  Ricbardson^  20  !• 
POSSESSION. 
Vide  Conveyances. 
Devise. 
RK. ENTRY- 
If  a  grant  he  made,  referv* 
ine:  -*  > early  renr,  will)  aeon- 
<]ivi>i  tlut   the  grantor  mar 
tje-en'.ei  if  the  rent  be  n'>t  paid 
and  no  property  h  found  0*1 
t\>   li'id  wherei»f  dittrefscin 
b    made,  the  grantor  upon  de- 
m.jnd  made  and  failure  to  pay, 
Hjay  re-?nt*?r.    , 

iVarunby  vs  Moran^     4;^!. 

R  r.  \  •'  :>. 
Vide  Re  EifTRV. 
1.  Diftre's  K.T  rent  cannot 
b^  made  off  th*;  dcmircd  pre- 
litres* 

Mo  shy  vg  heeds  y 
REPLEVY  BuNDS. 

1.  In  a  three  mmilbs  reple- 
vy bord,  the  condition  oug;ht  to 
have  ftaied  that  the  property 
van  rellored  to  the  dibtor. 
Clasfor(^^  CO.  vs.  193. 

2.  Thc;»il  of  Aflemblydoes 


not  give  a  motion  on  t  three 
months  replevy  bond  againft 
executors.  T^/i/. 

REPORTS  iir  CHANCERY 

I*  If  the  anfwer  admits  deal« 
ings,  and  the  commiffioner  re- 
ports a  balance  due,  without 
exception  before  him  or  in  the 
Court  of  Chancery,  the  de- 
fendant cannot  objeA  in  this 
court  that  there  was  no  evi- 
dence of  the  debt. 

Brevier  vs  Hastie^  2a. 

2.  After  two  references  to 
ccmmiffioners  appointed  by 
the  county  court  to  Tettle  an 
adroiniftration  account,  and 
one  reference  to  a  commiflion* 
er  of  the  high  court  of  chancery, 
no  exception  for  the  want  of 
credits  will  be  allowed  here, 
which  was  not  made  at  one  of 
thofe  examinations. 

Jones  vs  Watson^  253. 
REVOCATION. 

F?^f  WILLS. 

SATISFACTION. 
I.  If  feveral  fmall  pronii- 
fary  notes  be  given  for  a  large 
one,  i I  is  no  fatisfa^blion  unlefs 
they  are  paid;    and  therefore 
fuit  may  be  brought  on    the 
large  one  notwithftanding- 
M^Guire  v%Gadsby^  134, 
SECURITIES. 
I.  A  fecurity  to  a  bond,  pri- 
or  to  the  a6l  of  1794,    is  not 
abfolved  from  the   obligation 
by   reoucfting  the  obligee  to 
fue  ana  his  failing  to  do  fo. 

Crougbton  vs  Dtsvaly  69% 
SECUKll  lES  ON  AyPFALS. 
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2.  Rule  at  to  time  when 
objeAiont  to  the  fufficiercy  of 
the  fecurity  to  appeal  bonds 
w  CO  be  made. 

Johnston  vs  Symty  523. 

3.  it  wai  not  held  a  iuth-* 
cicnt  obje£lion  to  the  fecurity 
to  the  appeal  bond  that  he 
was  fccurity  to  the  injundtion 
bond  alfo.  Ibid* 

SEQUESTRATION. 

1*  A  fequeftration  it  pro- 
per if  the  defendant  obftinate* 
ly  lies  in  jail  to  fave  his  eftate, 
ot  exhaulis  it  in  paying  other 
creditors  to  the  injury  of  the 
plainiiff* 

Ross  vs  Colvillc^  382. 

a.  ^ere\  If  an  appeal  lies 

to  this  court,  from  an  order 

of  the  Court  of  Chancery  a- 

warding  a  fequeftration.  Ibid* 

SLAVES. 

!•  Although,  under  the  a£l 
«f  1758*  evidence  of  a  parojl 
gift  of  flavcs  cannot  be  given, 
yet  fuch  t<;fliniony  may  ^e  re- 
ceived, ia  order  to  prove  five 
years  poffeflion  fo  as  to  bar 
the  plaintiffs  demand. 

Jordan  vs  Murray^  85. 

SPECIFIC 
PERFORMANCE. 

!•  Where  the  title  to  part 
of  the  land  purchafed  during 
the  paper  money  age,  but  not 
conveyed,  was  evicted,  and 
owing  to  the  n«gle6l  of  the 
purchafer,  in  not  pon^lually 
paying  fome  of  the  laft  inftal- 
ments,  the  vendors  executor 
was  prevented  from  purchaf- 


ing  the  evided  lands,  this 
court  decreed  a  conveyance 
of  the  lands  not  eviAed,  and 
proportioned  the  lofs  arifing 
from  the  eviAion  on  the  whole 
purchafe  money,  infiead  of 
making  the  vendors  efiate  lia* 
ble  for  the  value  of  the  lands 
at  the  time  of  the  eviftion, 
which  would  have  been  the 
rule  if  there  had  been  a  con- 
veyance with  warranty. 

Mills  vs  ^/7/,  320; 

2.  Equity  will  not  relieve 
againft  a  purchafe  if  the  fel- 
ler, at  the  time  of  the  decreet 
has  it  in  his  power  to  make  % 
good  title,  although  he  waa 
not  able  to  do  fo  at  the  time 
of  the  contrail. 

Syme  vs  Johnston^  558 
STATUTES. 

I.  Where  the  words  of* 
ftatute  are  plain,  the  court 
cannot  indulge  any  latitude  of 
conftruftion,  but  muft  purfue 
the  words. 

Tnnlinson  vs  DiUardy  ie6* 

S TEHLING  MONEY. 

I.  It  is  neceflary  on  judg. 
ments  for  fterling  money  that 
the  court  (hould  fix  the  rate  o£ 
exchange. 

Taylor  vs  M^Lcan^  557. 
SUPERSEDEAS. 

I.  The  Judges  order  for  a 
writ  of  fuperfedeas  is  the  true 
commencement  of  the  proceed- 
ings here,  and  therefore  if 
that  be  within  five  years  from 
the  date  of  the  judgment,  al- 
though the  writ  b  not  taken 
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0ut  till  the  five  years  have  e- 
Itpfedy  it  will  be  in  time. 
(hersfreet  vs  Manball^   192, 
SURPRIZE, 
Vid$  Judgments. 

TENDER  &  REFUSAL. 

I.  Asupona  plea  of  tender 
&e  money  muft  by  law  accom- 
pany the  plea,  the  defendant 
m  a  fttbfequent  fitit  may  plead 
the  tender  of  the  money  into 
Co«rt|  in  the  fit  ft  a£lion,  and 
prove  by  parol  evidence  the 
payment  to  the  clerk;  which, 
if  found  for  him,  will  entitle 
kina  to  judgment* 

Robinion  vs  GmineSf  243. 
TRESPASS* 

!•  The  heir  cannot  main* 
tain  an  a£Uon  for  a  trefpafs 
«n  the  quaranthie  lands  of  the 
widow,  before  aiTignment  ctf 
4ower. 

iMtbamyt  Latbamy  18 1. 
TRIAL. 

I*  The  defendant  may  be 
ruled  to  trial  in  the  county 
eourt  at  the  firft  term  after 
the  oflke  judgment. 
Mmdcviile  vs  Mandeville^  22f 
VARIANCE. 

i#  Variance  between  the 
date  of'  the  arbitration  bond 
declared  on,  and  that  recited 
in  the  award,  is  not  fatal,  if 
they  agree  in  every  other  ^r* 
ticular,  that  is  to  fay  if  thet 
bond  declared  on  have  the 
month  blank,  and  the  award 
vccitss  the  month,  it  wiU  not 


be  fatal  if  the  bonds  agree  in 
every  other  refpe^a. 

Ross  va  Overton^  309. 
ft.  A  variance  between  the 
declaration  and  the   evidence 
is  error. 

Berkley  vs  C^^i,  309* 
VERDICr. 
t.  The  verdidl  Oiould  find 
precifely  whether  there  was 
livery  of  feizin:  Therefore 
merely  findinr  the  memoran* 
dam  endoHedupon  the  deed 
was  but  evidence  of  the  fad, 
and  infuilicient;  for  which 
reafon  a  new  trial  was  award- 
ed. 

McLean  v§  C§fifier^  367. 
2.  A  venire  facias  de  novo 
awarded  becaufe  the  verdift 
was  uncertain  as  to  the  quan* 
tity  of  aiTets  in  the  defendants 
hands. 

GoQsely  vs  Holmes^  424* 

WILLS* 

I.  An  ezparte  affidayit  of 
a  witnefs  to  the  will  ftating 
matters  not  appearing  in  the 
will  ia  no  evidence,  and 
ought  not  to  be  recorded. 

Read  vs  Ptryne^  225. 

t.  If,  fincethe  aft  of  1792, 
and  before  that  of  1794,  con- 
cerning wills,  a  man  having 
children  makes  a  will  and  de- 
vifes  his  whoicj  eftate  among 
them,  after  which  he  marries 
a  fecond  wife  by  whom  he  hae 
children,  and  dies  without  aU 
tenng  his  willt   the  fecond 
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marriage  and  birth  is  no  revo- 
cation of  the  will. 

Teriy  va  Teriy^  334. 

3.  ^ere:  If  the  court  of 
probate  could  have  decided 
whether  the  will  was  revoked 
or  not  ?  I6id. 

4,  Circumftances  may  re- 
but an  implied  revocation. 

Hid. 

WILLIAM  &  MARY 

COLLEGE. 
I.  The  viiitors  have  power 


to  change  the  fchools  and  put 
down  profeflbrfliipa. 
Bracicn  vs  IV.  &f  M.  College^ 
573- 

WITNESS, 
I,  If  one,  as  agent  for  ano- 
ther,  purchafe  a  bill  of  ex« 
change,  and  endorfes  it  to 
his  principal,  the  latter  may 
call  the  agent  as  a  witnefs,  if 
he  firft  prove  that  he  was  on- 
ly agent,  or  give  him  a  releafe. 
Murray  va  Carrot  &  co.  375% 
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